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I  2ST  ID  E  2C 

TO 

CIVIL    JUDGMENTS, 

1878. 


The  references  are  to  the  Not.  given  to  the  cases  in  the  "  Record." 


A. 

adi — Village  site — Sale  of  vacant  site  occupied  by  proprietor  for  many  years. — 
Consent  of  Co-sharers — Custom. — Where  the  abadl  was  recorded  in 
the  wajib-ul-arz  as  the  common  property  of  the  village  proprietors, 
held  (uo  special  custom  being  proved),  that  the  fact  of  oue  of  the 
proprietors  having  held  a  vacant  site  in  the  abadi  gave  him  no  right 
to  sell  it  to  one  who  was  not  a  member  of  the  village  community, 
without  the  consent  of  the  co-sharers, 

andonment — Absentee. — F.  aud  A.  were  absentees  at  first  Settlement,  and  their 
laud  was  entered  as  in  possession  of  defendants,  with  an  agreement 
to  restore  the  land  to  the  absentees  on  their  return.  At  second 
Settlement,  defendants  again  agreed  to  restore  the  absentees'  land 
when  they  returned.  After  Settlement,  defendants  divided  the  land. 
The  absentees,  who  were  living  18  koss  from  the  land  in  suit,  never 
returned. 

In  a  suit  by  S.  son  of  F.  and  nephew  of  A.,  to  recover  the  land, 
held,  affirming  the  order  of  the  Commissioner  that  F.  and  A.  had 
abandoned  the  land,  aud  therefore,  that  S.  had  no  claim. 

Long  absence  by  an  absentee,  who,  though  residing  near  the 
laud,  takes  no  steps  to  assert  his  claim,  raises  a  strong  presumption 
that  the  absentee  has  relinquished  all  claim  to  the  laud  recorded  in 
his  name,  aud  this  presumption  is  not  affected  by  the  conduct  of 
those  who  permit  the  absentee's  name  to  be  borne  in  the  Settlement 
papers. 

Civil  Judgment  No.  78,  Punjab  Record  1875,  approved  and 
followed, 

sentee — Abandonment. — F.  and  A.  were  absentees  at  first  Settlement,  and  their 
laud  was  entered  as  in  possession  of  defendants,  with  an  agreement 
to  restore  the  land  to  the  absentees  on  their  return.  At  second 
Settlement,  defendants  again  agreed  to  restore  the  absentees'  land 
wheu  they  returned.  After  Settlement,  defendants  divided  the  laud. 
The  absentees,  who  were  living  18  koss  from  the  laud  in  suit,  never 
returned. 

In  a  suit  by  S.  son  of  F.  and  nephew  f  A.,  to  recover  the  land, 
held,  affirming  the  order  of  the  Commissioner  that  F.  and  A.  had 
abandoned  the  land,  and  therefore,  that  S.  had  no  claim. 

Long  absence  by  an  absentee,  who,  though  residing  near  the 
land,  takes  no  steps  to  assert  his  claim,  raises  a  strong  presumption 
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that  the  absentee  has  relinquished  all  claim  to  the  land  recorded  in 
his  name,  and  this  presumption  is  not  affected  by  the  conduct  of 
those  who  permit  the  absentee's  name  to  be  borne  in  the  Settlement 
papers. 

Civil  Judgment  No.  78,  Punjab  Record  1875,  approved  and 
followed, 

Account  stated — Limitation — Act  IX  of  1871,  Section  20  and  Schedule  II,  No.  62. — 
Held,  by  the  Full  Bench,  that  a  statement  of  account  does  not  give 
a  fresh  starting  point,  unless,  1st,  it  is  in  writing  and  satisfies  the 
requirements  of  Section  20,  Act  IX  of  1871,  or,  2nd,  amounts  to  a 
new  contract  between  the  parties,  in  which  case  it  furnishes  a  new 
cause  of  action, 

Acquiescence — Occupation  of  land  by  pe won  without  title — Erection  of  buildings — 
Delay  on  part  of  owner  in  bringing  suit— Relief  to  tvhich  occupier 
without  title  is  entitled.  —  Defendants  occupied  and  erected  katcha 
buildings  upon  land  belonging  to  the  plaintiffs.  After  a  period  of  6 
or  7  years  plaintiffs  sued  to  eject  the  defendants  from  the  land. 
Held  that  defendants  were  not  entitled  to  continue  in  possession  of 
the  katcha  buildings,  but  were  entitled  to  remove  the  materials 
thereof. 

Mere  delay  on  the  part  of  an  owner  of  land  in  suing  a  person  in 
possession  without  title,  who  erects  buildings  on  the  land  he  has 
illegally  occupied,  does  not  entitle  the  possessor  to  be  maintained 
in  possession.  The  particular  relief  to  which  a  possessor  so  situated 
is  entitled  must  depend  upon  the  circumstances  of  the  case, 

Acknowledgment — Items  barred  by  Limitation — Act  IX  of  1871,  Section  20. — A 
Court  of  first  instance  admitted  in  evidence  an  acknowledgment  of  a 
debt,  which  embraced  items  more  than  3  years  old,  and  consequent- 
ly barred  by  limitation.  Held  that  the  Appellate  Court  was  bound 
to  enquire  and  decide  whether  only  items  not  then  barred  by  limita- 
tion were  comprised  in  the  balance  struck  which  was  ackuowledged 
by  defendants  to  be  due. 

A  written  acknowledgment  is  only  effectual  under    Section  20, 
Act  IX  of  1871  in  giving  a  fresh    period    of   limitation  for    a    debt, 
when  it  is  signed  before  the  expiration  of  the  period  prescribed    for 
the  debt, 
2  of  mortgage — Limitation — Act  IX  of  1871,  Schedule  II  No.  Ilf8 — 

Admission  in  deposition  signed  by  mortgagee — Elder  brother  acting  on 
behalf  of  younger  brother. — In  a  deposition  in  writing  recorded  in 
1857  in  a  previous  suit,  and  signed  by  the  mortgagee  K.  M.,  he 
admitted  the  title  of  his  mortgagor.  To  that  suit  R.  co-mortgagee, 
was  no  party,  but  it  was  found  that,  in  accordance  with  the  practice 
in  those  days,  K.  M.  as  head  of  the  family  was  acting  for  R.  his 
younger  brother.  In  a  suit  instituted  in  1877,  for  redemption  of 
mortgage,  held  thstt  the  admission  in  the  deposition  of  1857  signed 
by  K.  M.  was  a  sufficient  acknowledgment  of  the  title  of  the  mort- 
gagor within  the  meaning  of  Article  148,  Schedule  II  of  the  Limita- 
tion Act  1871,  and  that,  as  the  admission  of  1857  was  made  by  K. 
M.  on  his  own  behalf,  and  as  agent  of  his  brother  R.,  the  claim  was 
within  limitation, 
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Xo. 
iiowledgment  of  son — Sfuhammadan  Law — Legitimation^— Legal  obstacle  to  m 

triage. — D.  sin  undivorced  w  >mui  left  her  husband  K.,  who  was  still 
living,  and  went  and  lived  continuously  with  one  J.  by  whom  she 
had  three  children. 

Held,  assuming  there  was  a  rnarrige  between  J.  and  D.,  that  D. 
being  undivorced,  the  marriage  could  not  legally  have  taken  place, 
and  that  therefore,'  the  offspring  of  the  connection,  even  if  the 
paternity  was  acknowledged  by  J.,  was  incapable  of  being  legitimated 
according  to  Muhammadan  Law. 

Civil  Judgment  Xo.  13,  Punjab  Record  1875,  distinguished,   ...  71 

tualvossession — for  purposes  of  pre-emption   suit.     See  "  Pre-emption,    and  Limit- 
ation Act  IX  of  1871,  Schedule  II  of  Xo.  10." 
t  XL  of  1858,  Section  7 — Certiji  r — Discretion  of  Court  to   grant. — Held 

that  Section  7,  Act  XL  of  1353,  does  not  render  the  grant  of  a  cer- 
tificate for  the  administration  of  the  property  of  a  minor  to  a  near 
relative  compulsory.  The  words  of  the  Section  are  not  imperative, 
and  it  is  left  to  the  Court  to  graut  a  certificate  or  not,  as  it  thinks 
proper  under  the  circumstances  of  the  particular  case,  ...         23 

ct  X TV  of  1859.— See  "  Limitation." 
ct  VIII  of  1859.  —See  "  Civil  Procedure  Code." 

let  XXVII  of  I860 — Certificate  under,  for  collection  of  debts. — Rival  claimant — ■ 
Enquiry  into,  and  adjudication  upon,  title  set  up  by. — D.  R.,  the 
eldest  son  of  H.  R.  deceased,  applied  for  a  certificate  under  Act 
XXVII  of  1360,  to  enable  him  to  collect  the  debts  due  to  his  de- 
ceased father.  The  application  was  opposed  by  T.  D.  the  younger 
sou  of  H.  R.  deceased,  who  claimed  a  certificate  under  a  will 
alleged  to  have  been  executed  by  H.  R,  the  genuineness  and  validity 
of  which  was  disputed  by  D.  R.  The  Court  (Judicial  Assistant)  re- 
fused to  take  evidence  as  to  the  genuineness  and  validity  of  the 
will,  and  granted  a  certificate  to  D.  R.  as  eldest  son  of  H.  R.  de- 
ceased, subject  to  his  furnishing  security. 

Held  by  Plowden  and  Smyth,  J J.  (Lindsay,  J.,  disseutiug) 
that  the  Court  was  bound  to  go  into  the  question  of  the  genuine- 
ness and  validity  of  the  will. 

Au  objector  claiming  a  certificate  under  Act  XXVII  of  1860 
under  a  will,  is  entitled  to  have  an  enquiry  into  and  adjudication 
upou  the  title  which  he  sets  up,  before  a  decision  by  the  Court 
as  to  which  claimant  should  get  the  certificate,  ...         36 

Act  Xof  1S65.—  See  "Succession  Act  1865." 

Act  XI  of  1865,  Section  6,  proviso  4- — Jurisdiction — Small  Cause  Court — Suit 
for  rent  of  cultivated  la  '. — -A  suit  for  rent  of  cultivated  land  is 
excluded  from  the  cognizance  of  a  Court  of  Small  Causes  by  the 
4th  proviso  to  Section  6  of  Act  XI  of  1S65,  ...         41 

,>  „  Small  Cause  Court — Jurisdiction — Moveable  property — ■ 

Title  deeds — Suit  for  recovery  of. — Plaintiffs  sued  to  recover  the 
title  deed  of  a  house  valued  at  Rs.  250,  on  the  allegation  that  they 
had  purchased  the  house  through  the  defendant  who  retained  the 
purchase  deed  agaiust  their  will.  Held  that  the  suit  was  one  to 
recover  moveable  property,  cognisable  by  a  Court  of  S.na»l]  i  ■ 
aud  therefore,  that  no  special  appeal  lay, 
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No. 
merits  of  the  case,  and,  therefore,  under  Section  5,  Act  IX  of  1873,  a 
second  regular  appeal  on  the  whole  case  lay  to  the  Commissioner,...  57 

Act  X  of  1877.— See  «  Civil  Procedure  Code." 

Act  XVII  of  1877,  Section  39— Act  IX  of  187 S,  Section  4— Second  regular  appeal 
— Pending  appeal. — A  second  regular  appeal  was  preseuted  r  to  the 
Additional  Couvnissioner,  Jalandhar,  under  Act  IX  of  1873,  in  a 
suit  under  Rs.  50  in  value,  of  the  nature  cognizable  by  a  Small 
Cause  Court,  but  was  heard  and  determined  after  Act  XVII  of  1877 
came  into  force,  which  repealed  the  former  Act,  and  (in  Section  39) 
excepted,  from  the  benefit  of  the  general  provision  as  to  second  regu- 
lar appeals  in  Small  Cause  Court  suits  under  50  rupees  in  value. 
Held  that  Act  XVII  of  1877  did  not  take  away  the  jurisdiction  of 
the  Court  over  a  pending  appeal  in    such  a  suit,  ...  4: 

Admission  before  Registering  officer  as  to  receipt  of  consideration. — The  admission 
before  the  Registering  officer  of  the  receipt  of  consideration  is  evi- 
dence, but  not  necessarily  conclusive  evideuce  of  the  payment  of  the 
consideration  stated  to  have  been  paid,  ...  8 

„  of  mortgage  in  deposition  signed  by  mortgagee. — See  "  Acknowledgment  of 
mortgage. 

Adoption — Bujwa  Rajputs  of  Sialkot  District — Construction  of  riwaj-i-am — Near  rela- 
tive.— B.  S.,  whose  father  D.  S.  had  been  adopted  by  a  collateral 
G.,  was  adopted  by  S.  D.,  own  brother  of  D.  S.  The  riwaj-i-am  of 
the  District  ran  to  the  effect  that  "  among  Bujwa  Rajputs  a  pro- 
"  prietor  may,  having  regard  to  near  relationship,  adopt  a  son  from 
"  collaterals  descended  from  the  same  common  ancestor,  but  may 
"  not  adopt  a  person  from  another  caste,  or  a  daughter's  son  or  sis- 
"  ter's  sou,  or  a  son-in-law." 

It  was  also  found  after  a  local  enquiry  that  no  custom  existed 
which  would  render  the  adoption  invalid. 

Held  that  the  proper  construction  of  the  rawaj-i-am  was  not 
that  the  nearest  relatives  must  be  adopted,  so  as  to  invalidate  the 
adoption  of  a  relative,  otherwise  eligible.  The  rule  of  factum  valet 
would  apply;  and  as  no  other  custom  existed  rendering  the  adoption 
invalid,  it  must  be  upheld,  ...         47 

„  Daughter's  son — Khatris — Kakri  got — Firozpur  District. — Found  that  by 
the  custom  of  khatris  of  the  Kakri  Got,  in  Mouzah  Salibvah,  Tahsil 
Mogah,  Zillah  Firozpur,  the  adoption  of  a  daughter's  son  is  valid, 

Adoption  of  a  brother's  daughter's  son  accordingly  upheld,     ...         72 
„         Sister's  grandson — Aroras  of  Lahore. — By  the  custom  of  the  Aroras   of 

Lahore,  the  adoption  of  a  sister's  grandson  is  valid,  ...  77 

„  „         son — Inheritance — Muhammadan  Jats  of  Nawasliahr  Tahsil — 

Jullundur  District. — Quasi  adoption. — S.,  a  Muhammadan  Jat  of 
the  Nawashahr  Tahsil,  appointed  J.  his  quasi  adopted  sou  to  be  his 
heir.  Found,  that  custom  recognized  J's  right  under  the  circum- 
stances to  inherit  the  property  of  S.,  ...  80 
„  Hindu  Law — Relinquishment  of  status — Disinherison. — Held  th&t,  accord- 
ing to  Hindu  law  an  adopted  son  cannot  relinquish  his  status,  nor 
be  disinherited  by  his  adoptive  father,  ...  17 
„  Muhammadans — Child  brought  up  from  infancy — Gift  to — Appointment 
of  heir — Inheritance — Hoshiarpur  District,^-^,  M.  was  brought   up 
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from  his  infancy  by  K.  B.,  lived  with  him  and  was  married  by  him. 
Im  1872  K.  B.  executed  a  deed  of  adoption  in  which  he  declared 
that  he,  regarding  N.  M.  as  his  own  begotten  son,  intended  that 
he  should  inherit  all  his  property.  In  1873  K.  B.  caused  mutation 
qf  names  to  2>e  effected.  It  did  not  appear  that  N.  M.  was  put  in 
possession,  but  on  the  other  hand  there  was  no  evidence  that  be- 
tween 1873  and  his  death,  K.  B.  revoked  his  declaration  that  N.  M. 
was  his  adopted  son  and  was  to  be  his  heir. — Held  that,  under  the 
circumstances,  N.  M.  was  entitled  by  custom  to  inherit  the  property 
ofK.  B.,  ...         70 

Jigent — authority  of,  to  confess  judgment — Decree  on  confession — Review — Civil  Pro- 
cedure Code  (Act  VIII  of  1859)  Sections  98  and  376 — Circumstances 
under  which  principal  is  entitled  to  relief. — On  24th  February  1877, 
plaintiff  instituted  a  suit  against  defendant  to  establish  his  right  to 
the  office  of  Diwan  of  the  khaugah  of  Mir  an  Sahib  at  Thuska,  and 
to  share  in  the  management  of  the  institution.  Defendant  was 
summoned  for  20th  March  1877  for  settlement  of  issues.  On  7th 
March  1877,  before  the  summons  was  served,  defendant's  general 
agent  or  muktar,  Mahamda  Shah,  appeared  and  confessed  judgment, 
upon  which  a  deci'ee  was  passed  in  favour  of  plaintiff. 

On  29th  March  1877  defendant,  though  his  pleader,  applied 
for  review  of  judgment  on  the  grounds  that,  1st,  the  decree  on  con- 
fession of  judgment  had  been  passed  before  the  date  fixed  for  hear- 
ing, and  2nd,  that  the  confession  of  judgment  had  been  made  with- 
out defendant's  consent  or  authority.  The  application  was  rejected 
on  the  ground  that  Mahamda  Shah's  power  of  attorney  gave  him 
power  to  confess  judgment  and  bind  defendant. 

Held  by  Smyth,  J.,  following  No.  37,  Punjab  Record,  1877, 
that  defendant  was  entitled  to  relief,  uuless  it  could  be  shown  that 
the  agent  was  in  point  of  fact  expressly  or  impliedly  authorized  to 
make  the  confession  of  judgment  sought  to  be  impeached. 

Held  by  Plowden,  J.,  that  even  if  the  power  of  attorney  was 
sufficient  in  itself,  and  without  any  further  instrument  of  authoriza- 
tion to  confer  upon  the  agent  authority  to  confess  judgment  general- 
ly, the  defendant  would  be  entitled  to  relief  if  he  could  show  that 
the  general  authority  had  in  the  particular  case  been  exercised  in 
such  a  manner  or  with  such  results  that  it  would  be  unjust  to  hold 
him  bound  by  his  agent's  act. 

Per  Plowden,  J.  Under  the  Code  of  Civil  Procedure,  a  decree 
by  consent  may  be  set  aside  by  review  if  the  attainment  of  the  ends 
of  justice  require  it,  and,  therefore,  that  if  it  appeared  that  the 
confession  of  judgment  had  been  made  by  the  a^ent  under  such  cir- 
cumstances that  it  operated  as  a  fraud  upon  the  defendant,  or  was 
made  in  error  or  acted  as  a  surpise  upon  him,  he  would  be  primd 
facie  entitled  to  the  relief  sought,  ...  58 

Agreement  by  Pleader — for  extra  remuneration  contingent  on  sziccess.     See  "Pleader." 
„         at  marriage  not  to  remove  wife  from  parents'    house — Custody    of   wife — 
Public  policy. — Plaintiff  on    his    marriage   executed    an    agreement 
binding  himself  never  to  take  his  wife  awTay  from  her  parents'  house 
or  town,  under  a  penalty  of  freeing   hia  wife  from  the  marriage   tie. 


vm  INDEX  TO  CIVIL  TODQm/,NTS. 

L 


The  references  are  to  the  Nos.  given  to  tJie  eases  in  the  "  Reoord." 


No. 
Held  that  the  agreement  was  contrary  to  puhlic  policy,   and    there- 
fore, was  no  answer  in  a  suit   by  the  plaintiff  for  the  custody  of  his 
wife,  ...         20 

Alienation  by  widow.     See  "  Widow." 

„         of  ancestral  house  property.     See    "  Ancestral  house  property — Alienation 

Ancestral  and  acquired  property — Liability  of,  for  father's  debts  contracted  for  im- 
moral purposes — Hindu  Law — Suit  against  son  as  representative — 
Omission  to  plead  that  debts  were  contracted  for  immoral  purposes-**- 
Estoppel. — In  October  1875  the  present  defendants  sued  the  present 
plaintiff  and  his  brotber  as  the  legal  representatives  of  the  deceased 
debtor,  Sher  Sing,  their  father.  They  both  admitted  the  debt,  but 
the  present  plaintiff  pleaded  that  lie  had  no  assets,  and  that  he  had 
been  separated  20  years  before  from  his  father.  The  Court  granted 
a  decree  against  the  brothers  jointly,  as  representatives,  recoverable 
from  the  property  of  Sher  Sing,  deceased,  in  their  hands. 

In  execution  of  that  decree  a  house  in  the  possession  of  the 
present  plaintiff  was  attached.  He  applied  for  its  release  on  the 
ground  that  it  had  been  in  his  possession  for  30  years  and  was  an- 
cestral property,  and  that  the  debt  sued  for  had  been  contracted 
for  an  immoral  purpose.  His  application  having  been  rejected  he 
instituted  the  present  suit. 

Held  that,  by  Hindu  law,  both  ancestral  and  acquired  estates 
in  the  hands  of  a  son  are  upon  an  equal  footing,  and  not  liable  for 
the  father's  debts  if  contracted  for  an  immoral  purpose ;  and,  there- 
fore, that  as  the  plea  that  the  debts  had  been  contracted  for  an  im- 
moral purpose  would  have  been  a  complete  answer  to  the  former 
suit,  and  the  plaintiff  had  omitted  to  put  it  forward,  he  was  now 
estopped  from  doing  so,  ...         13 

„  house  property — Alienation  of — Custom — Khatris  of  Jullundur. — Found 
that  no  custom  existed  restraining  the  alienation  of  ancestral  house 
property  by  Khatris  of  the  town  of  Jullundur  at  the  instance  of 
possible  reversioners  related  in  the  fifth  degree  from  the  alienor,  ...  51 
„  property — Gift  to  Daughter's  son — Muhammadan  Sheikhs. — Found  that 
custom  precluded  a  childless  village  proprietor  from  making  a  gift 
of  his  ancestral  property  to  his  daughter's  sou,  in  the  presence  of 
nephews,  ...         39 

„  Liability  for   debts   of  deceased  father — Debts   contracted  for 

immoral  purposes — Onus  of  proof. — -No  inflexible  general  rule  can 
be  laid  down,  in  a  suit  by  a  creditor  against  the  son  of  a  deceased 
Hindu,  in  order  to  declare  ancestral  property  in  the  hands  of  the 
latter  liable  to  sale  in  satisfaction  of  the  debt  sued  upon,  as  to 
whether  the  plaintiff  is  bound  to  prove  the  nature  of  the  debt,  or 
the  defendant. 

Question  discussed  as  to  whom  the  onus  would  lie  on  under 
certain  circumstances,  ...  16 

Appeal Court  Fees'  Act  VII  of  1870,  Section  7,  Claiises  V  (b)  and  (d),  and  Section 

12  Clause  I — suit  for  possession  of  a  share  in  a  joint  Kliata. — Plaiutiff 
sued  for  possession  of  214  kanals,  8  ruarlas  of  land  on  the  allegation 
that  defendants  sold  it  to  him  for  Us.   1,500,   gave   him  possession 
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snd  subsequently  dispossessed  him.  The  sale  deed  conveyed  to 
defendant  no  specific  land,  but  seven-fifteenths  of  Khata  No.  409, 
which    was    a  joint  Khata  comprising  460  kauals  10  marl  as  of  laud. 

Courts  ^elow  rejected  the  plaint  on  defendant  refusing  to  file 
additional  stamp*s  as  on  a  suit  valued  in  accordance  with  Section  7, 
Clause  V  (d)  of  the  Court  Fees'  Act  1870.  Plaiutiff  appealed, 
insisting  on  bis  right  to  value  the  suit  at  five  times  the  jama  under 
Section  7,  Clause  V  (6),  when  a  preliminary  objection  was  taken 
that  the  appeal  was  barred  by  Section  12,  Clause  I. 

If  eld  that  the  defendants'  prayer  really  was  for  possession  joiutly 
with  the  defendants  of  Khata  Xo.  409,  with  an  interest  therein  to 
the  extent  of  seven-fifteenths,  and  that  the  whole  Khata  being  part 
of  an  estate  paying  annual  revenue  to  Government  and  recorded  in 
the  Collector's  register  as  separately  assessed  with  revenue,  within 
the  meaning  of  Clause  V  (6),  the  value  of  the  suit  must  be  deemed 
to  be  five  times  the  revenue  payable  on  the  Khata,  ...  67 

Appeal,  dismissal  of,  for  default — Act  VIII  of  1859,  Section  o.+6—Art  IX  of  1  \ 

Section  7. — On  23rd  May  1877,  appellant  filed  an  appeal  in  the 
Judicial  Assistant's  Court  at  Umballa.  which  was  ordered  to  be 
registered  and  brought  up  with  the  file  of  the  case  on  13th  June. 
On  that  date,  appellant  being  absent,  the  appeal  was  dismissed  for 
default  under  Section  346,  Act  VIII  of  1859,  though  no  notice  had 
issued  to  respondents,  and  the  date  was  only  fixed  under  Section  7, 
Act  IX  of  1873,  for  hearing  appellant  or  his  pleader  in  support  of 
his  petition  of  appeal.     Held  that  the  order  of  dismissal  was  illegal. 

An  Appellate  Court  is  only  competent  to  dismiss  an  appeal  for 
default  under  Section  346,  Act  VIII  of  1859,  when  a  date  has  been 
fixed  under  Sections  344  aud  345  for  hearing  the  appeal. 

There  is  nothing  in  Section  7,  Act  IX  of  1873,  which  renders 
it  obligatory  upou  an  appellant  whose  appeal  has  been  registered 
to  appear  in  support  of  his  petition,  or  which  authorizes  the  Appel- 
late Court  to  dismiss  the  appeal  for  default,  ...  £8. 
,",  ,,  for  default  on  date  of  which  appellant  had  no  notice — Civil  Pro- 
cedure Code  (Act  VIII  ),  Section  346.— The  Judicial  Assis- 
tant Umballa  fixed  the  7th  June  1877  for  heariug  an  appeal  filed  in 
his  Court.  On  10th  May  1877,  the  date  was  altered  to  22nd  May 
1877,  and  the  parties  ordered  to  be  informed.  On  22nd  May  1877, 
neither  party  being  present,  the  appeal  was  dismissed  for  default, 
though  notice  of  the  change  of  date  had  not  been  served  upon  them. 
Held,  that  in  hearing  the  appeal  on  22nd  May  1877,  the  Judicial 
Assistant  exercised  a  jurisdiction  not  vested  in  him  by  law,  ...  Q\ 
„  Second  regular — -Act  IX  of  IS ,  n  5 — Modification  on  point  material 
to  merits  of  case. — Plaintiff  in  the  first  Court  obtained  a  decree  for 
possession  of  land  on  payment,  of  compensation  to  defendants  for  a 
building  thereon,  the  materials  of  which  however  defendants  were 
allowed  the  option  of  removing  in  lieu  of  compensation.  The  plain- 
tiffs appealed  to  the  Judicial  Assistant,  who  modified  the  order  of 
the  first  Court  by  setting  aside  that  part  of  it  awarding  compensa- 
tion, reserving  liberty  to  the  defendants  to  remove  the   materials  of 


n     x 


INDEX  TO  CIVA  JUDGMEf  TS. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record" 


No. 
the  building.     At  the  same  time  the  Judicial  Assistant  dismissed    a 
cross-appeal  brought  by  defendants.  ' 

Held  that  the  Judicial  Assistant's  decision  on  plaintiffs'  appeal 
modified  the  decision  of  the  first  Court  on  a  point  material  to  the 
merits  of  the  case,  and,  therefore,  under  Section  5,  Act  IX  of  1873, 
a  second  regular  appeal  on  the  whole  case  lay  to  the   Commissioner,  57 

Appellate  Court — power  of — to  inter/ere  with  order  of  first  Court  admitting  unstamped 
document  in  evidence — See  "Stamp  Act  XVIII  of  IS  69,    Section  18." 

Appointment  of  heir — See  "  Adoption"  and  "  Inheritance." 

Aroras  of  Lahore — Adoption — Sister's  grandson. — By  the  custom  of  the   Aroras   of 

Lahore,  the  adoption  of  a  sister's  grandson  is  valid,  ...  77 

Assignment  of  land  revenue  for  benefit  of  shrine — Pe?isio7is'  Act  (XXIII  of)  1871, 
Section  11 — Pension. — The  revenue  of  certain  land  was  assigned  to 
the  custodian  of  a  shrine  for  the  benefit  thereof.  Held  that  such 
assignment  of  land  revenue  was  not  a  pension  within  the  meaning 
of  Section  11  of  the  Pensions'  Act  XXIII  of  1871,  ...         27 

B. 

Bankruptcy  Act  1869,  32  and  33  Victoria  Chapter  71. — Effect  of  a  discharge  under 

the — on  a  debt  contracted  in  India,  ...  2 

Bond  fide  holder  of  stolen  currency  note. — See  "  Stolen  currency  note." 

Board's  Circular  8  of  11th  February  1852 — Power  of  Settlement  officers  under, — to 
make  grants  of  Zamindari  in  Khana  Khalee  or  Government  estates. — 
See  "  Settlement  officers"  and  "  Zamindari." 

Bujwa  Rajputs. — See  "  Rajputs,  Bujwa  tribe. 

G. 

Certificate  under  Act  XL  of  7858.— See  "  Act  XL  of  1858. 

Certificate  under  Act  XXV IT  of  I860.— See  "  Act  XXVII  of  I860. 

Child  brought  up  from  infancy — Custom — Mahammadans — Adoption — Appointment 
of  heir — Inheritance — Hoshiarpur  District. — N.  M.  was  brought  up 
from  his  infancy  by  K.  13.,  lived  with  him  and  was  married  by  him. 
In  1872  K.  B.  executed  a  deed  of  adoption  in  which  he  declared 
that  he  regarded  N.  M.  as  his  own  begotten  son  and  intended  that 
he  should  inherit  all  his  property.  In  1873  K.  B.  caused  mutation 
of  names  to  be  effected.  It  did  not  appear  that  N.  M.  was  put  in 
possession,  but  on  the  other  hand  there  was  no  evidence  that  be- 
tween 1873  and  his  death  K.  B.  revoked  his  declaration  that  N.  M. 
was  his  adopted  son  and  was  to  be  his  heir. — Held  that,  under  the 
ciroumstrances,  N.  M.  was  entitled  by  custom  to  inherit  the  property 
ofK.  B.  ...         70 

Childless  village  proprietor. — See  "  Village  proprietor." 

Chowdriat  dues — Custom — Noioshera  bazaar. — Plaintiff  sued  for  a  declaration  of 
his  right  to  one-fourth  seer  per  maund  on  all  foreign  grain  weighed 
within  Nowshera  bazaar  in  lieu  of  service  as  chowdry,  according  to 
ancient  custom.  Found  by  the  Full  Bench  that  no  such  custom  was 
proved;  that  it  was  only  with  the  consent  of  the  shopkeepers,  defen- 
dants, that  plaintiff  as  chowdry  could  levy  the  fees;  and  that,  unless 
with  such  consent,  or  as  remuneration  for  services  actually  rendered 
at  the  request  of  parties,  plaintiff  was  not  entitled  to  levy  the  fees,         45 
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Civil  Court — Jurisdiction  of — in  a  suit  for  partition   of  joint  estate  by   widotv. — See 

';  Jurisdiction. " 
Civil  Procedure  Code  (Act  VI II  of  1859)   Section  2,  Res-judicata— Held.— That  an 
order  refusing  an  application  to  execute  a  decree  is  not  an  adjudica- 
tion within  the  rule  of  res-judicata  or  within  Section  2  of  Act  VIII  of 
1858,  ...  7 

„  ,,  Sections    2    and     82 — Res   judicata — 

Rejection  of  plaint  under  Section  32 — Institution  of  new  suit  on  same 
cause  of  action. — N.  M.  and  B.  D.,  brothers,  with  their  brother  B. 
were  recorded  in  the  Settlement  papers  as  joint  owners  of  a  holding. 
B.  D.  applied  in  1877.  in  the  Revenue  department,  for  partition  of 
his#hare,  and  the  partition  was  objected  to  by  X.  If.  on  the  ground 
that  the  holding  had  been  divided  in  July  1874  by  private  partition 
and  was  no  louger  joint.  The  objection  was  disallowed,  and,  on 
20th  December  1876,  a  partition  wa3  made  and  sanctioned. 

On  22nd  March  1877.  X.  M.  brought  a  suit  agaiust  B.  D.  and 
B.  to  cancel  the  partition  made  in  the  Revenue  department,  but 
the  plaint  was  on  the  same  day  rejected  on  the  ground  that  under 
Section  65  of  the  Punjab  Land  Revenue  Act,  1871,  such  a  suit  was 
not  maintainable. 

Meauwhile,  N.  M.  appealed  to  the  Commissioner  from  the  order 
ofpartitiou  dated  20th  December  1876  made  by  the  Revenue 
authorities,  who  on  19th  July  1877  suspended  that  order  so  as  to 
allow  N.  M.  an  opportuuity  to  bring  a  civil  suit.  Accordingly,  on 
18th  August  1877  N.  11.  brought  a  fresh  suit  against  B.  D.  and  B. 
to  prove  that  the  holding  had  been  privately  divided  in  July  187-1. 
Held,  assuming  the  order  in  the  first  suit  to  have  been  passed 
under  Section  32,  Act  VIII  of  1859,  that  the  second  suit  was  barred 
by  Section  2,  Act  VIII  of  1S59. 

Where  a  plaint  is  rejected  under  Section  32,  a  fresh  plaint  can- 
not be  entertained  on  the  same  cause  of  action,  ...  81 
„  „  Section  17 — Recognized  Agent — Plaint 
filed  by,  without  poxoer  of  attorney — acceptance  of  plaint — Limitation. 
On  30th  Jauuary  1877,  (before  the  period  of  limitation  had  expired) 
plaintiff  instituted  his  suit  in  the  proper  Court  at  Attari.  The 
plaint  was  presented  (without  a  power  of  attorney)  by  plaintiff's 
daughter-in-law,  R.,  who  stated  that  plaintiff  came  with  her  and  be- 
came extremely  ill,  that  he  was  lying  outside  the  village,  and  that 
as  the  period  of  limitation  was  expiring  he  had  sent  her  on  to  file  it. 
On  the  same  date  the  Court  directed  the  plaint  to  be  kept  in 
the  office,  and  R.  to  bring  the  plaintiff  in  person  or  else  a  mukhtar- 
nama  from  him. 

On  19th  February  1877  (after  the  period  of  limitation  had  ex- 
pired) plaintiff  was  taken  to  Court  in  a  doolie  and  attested  a  makh- 
taruama  by  which  he  appointed  hi3  nephew  J.  S.  his  mukhtar  for 
the  purpose  of  conducting  the  suit. 

Held  that  a  written  authority  to  present  the  plaint  was  not 
necessary  in  favor  of  B.  acting  as  recognized  ageut  of  the  plaintiff 
under  the  proviso  to  Section  17  Act  VIII  of  1859,  added  by  Punjab. 
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Government  Notification  No.  1225  dated  26th  September  1866,  aud 
the  Court  having  iu  fact  accepted   aud    retained  the    plaint    it    was 
filed  within  time,  .,,  9 

Civil  Procedure  Code,  (Act  VIII  of  1859),  Sections  98  and  376.—rDecree  on  con- 
fession— Review — Agent,  authority  of,  to  confess  r judgment — Circum- 
stances under  which  principal  is  entitled  to  relief. — On  24th  February 
J877,  plaintiff  instituted  a  suit  against  defendant  to  establish  hi.s 
right  to  the  office  of  Diwan  of  the  kluuigah  of  Mirau  Sahib  at 
Thuska,  and  to  share  iu  the  management  of  the  institution.  De- 
fendant was  summoned  for  20th  March  1877  for  settlement  of  issues, 
On  7th  March  1877,  before  the  summons  was  served,  defendant's 
general  agent  or  muktar,  Mahamda  Shah,  appeared  and  confessed 
judgment,  upon  which  a  decree  was  passed  in  favour  of  plaintiff. 

On  29th  March  1877  defendant,  through  his  pleader,  applied 
for  review  of  judgment  on  the  grounds  that,  1st.,  the  decree  on  con- 
fession of  judgment  had  been  passed  before  the  date  fixed  for  hear- 
ing, and  2nd.,  that  tho  confession  of  judgment  had  been  made  with- 
out defendant's  consent  or  authority.  The  application  was  rejected 
on  the  ground  that  Mahamda  Shah's  power  of  attorney  gave  him 
power  to  confess  judgment  and  bind  defendant. 

Held  by  Smyth,  J.,  following  No.  37,  Punjab  Record,  1877, 
that  defendant  was  entitled  to  relief,  unless  it  could  be  shown  that 
the  agent  was  in  point  of  fact  expressly  or  impliedly  authorized  to 
inake  the  confession  of  judgment  sought  to  be  impeached. 

Held  by  Plowden,  J.,  that  even  if  the  power  of  attorney  was. 
sufficient  in  itself,  and  without  any  further  instrument  of  authoriza- 
tion to  confer  upon  the  agent  authority  to  confess  judgment  gen- 
erally, the  defendant  would  be  entitled  to  relief  if  he  could  show 
that  the  general  authority  had  in  the  particular  case  been  exercised 
in  such  a  manner  or  with  such  results  that  it  would  be  uujust  to 
hold  him  bound  by  his  agent's  act. 

Per  Plowden,  J.,  under  the  Code  of  Civil  Procedure,  a  de- 
cree by  consent  may  be  set  aside  by  review  if  the  attainment  of 
the  ends  of  justice  require  it,  and,  therefore,  that  if  it  appeared  that 
the  confession  of  judgment  had  been  made  by  the  agent  under  such 
circumstances  that  it  operated  as  a  fraud  upon  the  defendant,  or 
was  made  in  error  or  acted  as  a  surpjse  upon  him,  he  would  be 
primd  facie  entitled  to  the  relief  sought,  ...         5,8. 

„  Sections   119  and  239 — Ex  partee  de- 

cree — Application  to  set  aside,  made  after  time — Discretion  of  Court  to- 
ai[mit — Informality  in  process  of  execution  tinder  Section  28$ — Effect 
of. — On  28th  April  1876  C.  H.  and  W.  obtained  an  ex  parte  decree 
agai,nst  J.  K.,  in  execution  of  which  certain  shops  were  attached  on 
29th  June  1876.  On  2nd  August  1876  J.  £.  applied  under  Sec- 
tion 119,  Act  VIjII  of  1859  to  have  the  ex  parte  decree  set  aside. 
The  process  of  execution  issued  under  Section  239,  Act  VIII  of 
1859,  was  informal,  because  (a)  no  copy  of  the  prohibitary  order 
Was  attached  to  the  door  of  the  Court,  or  other  conspicious  part  of, 
\he  Court-house,  and  (b)  the  order  was  not  read  aloud  in  any  pla,ce. 
on  or  adjacent  to  the  shops  sought  to  be  attached. 
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Held  by  Plowpev  and  Elsmie,  J  J.,  that  no  legal  process  of 
execution  was  executed  under  Section  239  within  30  days  of  the 
application  made  by  J.  K.  on  2nd  August  1876,  and  therefore,  that 
his  application  was  within  time. 

Per  Fitzpatrick  and  Plowdex,  JJ. — A  Court  has  no  discre- 
tion to  set  aside,  an  ex  parte  decree  on  application  made  more  than 
30  days  after  process  for  enforcing  the  decree  has  been  executed, 
even  though  it  appear  that  the  defendant  had,  as  a  matter  of  fact, 
not  known  of  the  execution  till  within  30  days  before  he  made  his 
application. 

A  party  insisting  tfpon  the  provisions  of  a  severe  and  stringent 
law^  like  that  relating  to  ex  parte  decisions,  is  bouud  to  see  that 
every  formality  is  strictly  complied  with;  where  this  is  not  done  a 
Court  is  bound  to  hold,  for  the  purposes  of  Section  119,  Act  VIII  of 
1859,  that  no  process  has  been  executed,  ...         32 

Civil  Procedure  Code,  (Act  VIII  of  1859),  Section  206 — Execution  of  decree— 
Payments  in  satisfaction  of,  made  out  of  Court,  but  not  certified  to  the. 
Court. — D.  obtained  a  decx-ee  against  K.  and  S.  A.  for  possession  of 
certain  mortgaged  laud,  subject  to  the  condition  that  K.  and  S.  A. 
were  to  coutiuue  in  cultivation  thereof  for  three  years,  paying  D. 
the  proprietors'  share  of  the  produce,  out  of  which  D.  was  to  pay 
the  Government  revenue,  and  apply  the  surplus  (if  any)  to  paying 
off  the  priucipal  debt,  aud  in  the  event  of  the  principal  debt  not  be- 
ing paid  off,  D  was  to  obtain  cultivating  possession.  At  the  end  of 
three  years,  D  applied  for  possession  under  the  decree,  alleging  nou- 
receipt  of  any  payments  under  it,  while  K.  and  S.  A.  alleged  pay- 
ment in  full  satisfaction  of  the  principal  debt.  Held  that  the  Court 
executing  the  decree  was  precluded  by  Section  206,  Act  VIII  of  1859 
from  recognizing  the  payments  alleged  to  have  been  made  out  of 
Court,  aud  which  were  not  certified  to  the  Court. 

Semble,  that  even  if  it  was  intended  that  the  payments  under 
the  decree  obtained  by  D.  should  be  made  out  of  Court,  K.  and  S. 
A.  were  not  relieved  from  the  duty  of  seeing  that  such  payments 
were  certified  to  the  Court  by  D.,  ...         26 

„  ,.  Section  346— Act  IX  of  1873,  Section 

7 — Dismissal  of  appeal  for  default. — On  23rd  May  1877,  appellantfiled 
an  appeal  in  the  Judicial  Assistant's  Court  at  Umballa,  which  was 
ordered  to  be  registered  aud  brought  up  with  the  file  of  the  case  on 
13th  June.  On  that  date,  appellant  being  absent,  the  appeal  was 
dismissed  for  default  under  Section  316,  Act  VIII  of  1859,  though 
no  notice  had  issued  to  respondents,  and  the  date  was  only  fixed  un- 
der Section  7,  Act  IX  of  1873,  for  hearing  appellant  or  his  pleader 
in  support  of  his  petition  of  appeal.  Held  that  the  order  of  dis- 
missal was  illegal. 

An  Appellate  Court  is  only  competent  to  dismiss  an  appeal  for 
default  under  Section  346,  Act  VIII  of  1859,  when  a  date  bus  been 
fixed  under  Sectious  344  and  345  for  hearing  the  appeal. 

There  is  nothing  in  Section  7,  Act  IX  of  1873,  which  renders 
it  obligatory  upou  au  appellant  whose  appeal  has  been  registered  to 
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appear  in  support  of  his  petition,  or  which  authorizes  the  Appellate 
Court  to  dismiss  the  appeal  for  default,  <•  ...         48 

Civil  Procedure  Code,  (Act  VIII  of  1859),  Section  346. — Appeal. — Dismissal  for 
default  on  date  of  which  appellant  had  no  notice. — The  Judicial  Assis- 
tant Amballa  fixed  the  7th  June  1877  for  hearing  an  appeal  filed 
in  his  Court.  On  10th  May  1877,  the  date  was  altered  to  22nd  May 
1877,  and  the  parties  ordered  to  be  iuformed.  On  22nd  May  1877, 
neither  party  being  present,  the  appeal  was  dismissed  for  default, 
though  notice  of  the  change  of  date  had  not  been  served  upon 
them.  Held  that  in  hearing  the  appeal  on  22nd  May  1877,  the 
Judicial  Assistant  exercised  a  jurisdiction  not  vested  in  him  by  law,  61 
„  (Act    X   of  1877)    Section    17,    explanation    /-<  Temporary 

dwelling  place — Cause  of  action — Jurisdiction — Small  Cause  Court. — 
S.  D.  was  sued  at  Amritsar,  where  he  temporarily  resided,  in  res- 
pect of  a  cause  of  action  which  arose  at  Ajnala.  Held  that  the 
Small  Cause  Court  at  Amritsar  had  no  jurisdiction  to  entertain  the 
suit. 

A  temporary  lodging  only  gives  jurisdiction  in  respect  of  a 
cause  of  action  arising  at  the  place  where  the  defendant  has  such  a 
lodging,  ...         75 

'„  .,  Sectiofi  57   (a) — Plaint,    return    of,    after 

trial  on  the  merits — Power  of  Appellate  Court. — An  Appellate  Court 
has  power  to  direct  the   return    of  a  plaint,   notwithstanding  a  trial 
upon  the  merits  in  the  first  Court,  if  it  be   found   that    such    Court 
ought  to  have  returned  it  under  Section  57  (a)  of  Act  X  of  1877,...         55 
„  „  Sections  266  and  287 — Moveable  property 

— Sale  of,  in  execution  of  decree — Title  acquired  by  purchaser — Pro- 
perty wrongly  attached  and  sold — Remedies  of  real  oumer  of  goods — 
Where  moveable  property  belonging  to  A  was  attaohed  and  sold  in 
execution  of  a  decree  against  B,  held  that  A  was  entitled  to  sue  the 
auction-purchaser  for  the  restoration  of  the  specific  moveable  or  for 
its  value. 

The  purchaser  of  moveable  property  at  an  execution  sale  does 
not  take  an  absolutely  unimpeachable  title  to  the  property,  and  the 
fact  that  the  real  owner  may  have  a  remedy  by  a  suit  for  damages 
against  the  execution-creditor  for  causing  the  property  to  be  attach- 
ed and  sold  does  not  debar  him  from  bringing  a  suit  to  recover  the 
property  itself  from  the  auction-purchaser,  ...         82 

„  „  Section    617 — Reference    in   case   open   to 

appeal — Reference  in  suit  pending  when  Act  X  of  1877  came  into 
force — Plaintitfs  instituted  on  8th  August  1877  a  suit  to  cancel  one 
of  two  decrees  passed  against  them  for  Rs.  40  in  respect  of  the  same 
cause  of  aotion.  On  12th  November  1877,  the  Court  of  first  in- 
stance referred  certain  questions  of  law  arising  in  the  suit,  for  the 
decision  of  the  Chief  Court,  under  Section  617,  Act  X  of  1877. 
Held  that,  as  the  suit  was  instituted  before  1st  October  1877  (the 
date  on  which  the  Act  came  into  force)  the  procedure  prior  to  decree 
was  not  governed  by  Act  X  of  1877  (vide  last  clause  of  Section  3.),, 
and  Section  G17  did  not  apply. 
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Xo. 
Per  Smyth,  J. — Held  further,    that    the   reference   was    not 
authorized  by  Section  617,  Act  X  of  1877,  even  if  the  suit  had  been 
instituted  after  1st  October  1877,  as   auy  decree    which   might    be 
passed  in  the  suit  would  not  be  final,  ...         40 

Civil  Procedure  Code,  (Art*  X  of  1877)  Section  622 — Jurisdiction — Limitation. 
Held  that  the  plea  of  limitation  is  not  a  question  of  jurisdiction 
within  the  meaning  of  Section  622,  Act  X  of  1877,  ...         59 

„  „  Section  629 — Review — Second  application 

for. — A  second  application  for  review  is  in  effect  an  application  to 
review  an  order  passed  on  an  application  for  review,  and  cannot 
therefore,  uuder  the  last  clause  of  Section  629,  Act  X  of  1877,  be 
entertained,  ...  6 

Common  land — Tenancy  Act,  XXVIII  of  1868,  Section  9 — Occupancy  rights. — 
Section  9  of  Act  XXVIII  of  1868  which  enacts  that  a  tenant  cannot 
acquire  rights  of  occupancy  in  common  laud  under  Chapter  II  of 
the  Act,  does  not  apply  to  cases  where  occupancy  rights  in  common 
laud  have  been  acknowledged  prior  to  the  promulgation  of  that  Act. 

Civil  Judgment  No.  30,  Punjab  Record  for  1872,  distinguished,  31 

Confession  by  Agent — Decree  on — See  "  Agent,  authority  of,  to  confess  judgment." 
„  Decree  on. — See  "  Decree  on  confession." 

Conjugal  rights — Restitution  of — Mahammadan  Law-  -Adultery — Violation  of  mar- 
riage Contract. — In  a  suit  for  restitution  of  conjugal  rights,  it  was 
pleaded  (among  other  grounds)  that  plaintiff  had  lost  his  rights  by 
reason  of  his  adultery.  Held  that  the  fact  of  plaintiff  having  had 
sexual  intercourse  with  prostitutes  during  the  absence  of  his  wife, 
she  persistently  for  years  having  refused  to  live  with  him,  was  not  so 
gross  a  violation  of  the  marriage  contract  as  to  disentitle  plaintiff  to 
the  custody  of  his  wife,  ...         41 

Consent  of  co-sharers.     Sale   of  vacant  site  occupied  by  proprietor  for   many   years 

—  Custom,  ...         24 

Consideration — Admission  as  to  receipt  of,  before  Registering  officer. — See  "  Admis- 
sion" and  "  Registration." 

Contract  Act  IX  of  1872,  Sections  10  and  23. — Agreement  by  Pleader  for  extra 
remuneration  contingent  on  success. — Public  policy. — Held  by  the  Full 
Bench,  that  the  effect  of  Section  39  of  Act  XX  of  1865  is  not  to 
restrict  the  power  of  a  pleader  and  client  to  settle  by  private 
agreement  the  remuneration  to  be  paid  to  the  former  by  the  latter 
for  professional  services,  but  to  leave  them  at  full  liberty  to  make 
such  agreements,  subject  to  the  provisions  of  the  general  law  of 
Contract. 

The  validity  of  such  an  agreement  when  called  in  question 
must  be  determi  led  by  applying  the  tests  prescribed  in  the  Con- 
tract Act,  1872. 

Held,  further  by  the  Full  Bench,  that  an  agreement  between  a 
pleader  and  client  regarding  the  remuneration  for  professional  ser- 
vices of  the  former  in  conducting  a  legal  proceeding  for  his  client 
in  Court,  which  stipulates  for  payment  to  the  pleader,  in  addition 
to  a  sum  to  be  paid  iu  advance,  of  a  further  sum  conditional  upon 
success,  is  not  void  as  beiug  opposed  to  public  policy,  merely  be- 
cause it  contains  such  a  stipulation. 
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Circumstances  affectiug  the  validity  of  such  agreements  con- 
sidered. 

The  decision  of  the  majority  of  the  Full  Bench  in  Civil  Judg- 
ment No.  26,  Punjab  Record  for  1874,  regarding  the  operation  of 
Section  39,  Act  XX  of  18G5,  dissented  front,  ...  5 

Contract  Act  IX  of  1872,  Sections  76  and  108 — "  Goods." — Stolen  currency  note. — 
Bond  fide  holder. — R.  L.,  of  Rohtak  was  robbed    of  a  currency    note 
by  one  N.,  who  brought  it  to  Dehli  and  with  the  assistance    of    J' 
got  it  cashed  by  R.  N.,  who  passed  it  for  full  consideration  to  M.  j  . 

The  Rohtak  police  traced  the  note  to  M.  D.,  seized   half  of 
and  gave  it  in  as  evidence  in  the  Criminal  case  ngainst  the  thief  N 
the  latter  was  convicted  and  by  order  of  the    Magistrate    the    bo 
note  was  handed  over  to  R.  L.,  who  subsequently    sued    before    th* 
Judicial  Assistant  of  Rohtak  and  obtained  a  decree  (ex  parte)  against 
M.  D.,  for  the  other  half  note,  or  (alternatively)  for  Rs.  100. 

In  a  suit  by  M.  D.,  against  R.  N.,  from  whom  he  received  the 
note,  to  recover  its  value,  Md  that  M.  D.  was  not  entitled  to  re- 
cover, he  having  received  full  consideration  from  R.  N. 

The  title  of  the  bond  fide  holder,  for  consideration,  of  a  cur- 
rency note,  is  not  defective  by  reason  of  a  defect  in  the  title  of  a 
previous  holder. 

Held  further,  that  the  fact  of  M.  D.  having  been  deprived  of 
his  note  by  a  decree  of  the  Judicial  Assistant  of  Rohtak  did  not  give 
him  a  cause  of  action  against  R.  N.,  from  whom  he  obtained  it,     ...  73 

v  Sections  134,  137  and  139 — Discharge  of  sureties — Liabili- 

ty of  creditor  to  take  legal  proceedings  against  principal  debtor  — Eng- 
lish Bankruptcy  Act  1869  [32  &  33  'Vict.  Chapter  71).— Plaintiff 
sued  on  a  bond,  the  cause  of  action  on  when  accrued  on  15th 
September  1868,  and  relied  on  a  series  of  letters  from  defendant 
extending  from  14th  June  1870  to  23rd  June  1872  as  acknowledg- 
ments.    The  claim  as  against  the  principal  debtor  was  barred. 

The  letters  generally  complained  of  the  Avay  in  which  Dr. 
Menzies,  the  principal  debtor,  and  his  sou — who  was  one  of  the 
sureties,  were  evading  their  obligations,  and  urging  on  the  Bank 
(plaintiff)  the  necessity  of  taking  vigorous  measures  against  them, 
so  as  to  protect  the  writer,  Dr.  Morice  (defendant),  and  the  third 
surety,  Captain  Price,  from  the  loss  which  otherwise  they  would 
suffer.  Dr.  Morice  wrote  throughout  as  a  surety  still  liable  for  th 
debt. 

In  one  letter  dated  16th  June  1871  Dr.  Morice  wrote  as  fol-- 
lows  : — 

"  As  Dr.  Menzies  has  behaved  in  a  most  dishonest  and  disgrace- 

"  ful  manner,  I  think  he  ought  to  suffer  and  not  the  securties, 

"  I  trust  the  Bank  will  in  fairness  to  the   securities   take    all    step 

11  in  their  power  tp  make  Dr.  Menzies  pay  his  own  debts 

"  I  will  agree  to  anything  it  proposes." 

The  letters  of  21st  and  23rd  June  1872,  contained  the  fol- 
lowing : —     " 

"  I  have  just  heard  from  Captain  Price,  and  I  think  we  can 
make  arrangements  regarding  Dr.  Menzies'  debt  to  the  Bank  providr 
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ed  the  Bauk  is  not  froo  hard  on  ns.     I  shall  be  glad  to   hear   what 

the  Bank    propose. " 

u  It  is  quite  impossible  for  us   to  pay  the   whole 

of  Dr.  Menzies'  debt  including  interest,  down,  but  we  might  come  to 
some  arrangement  that  would  be  fair  to  the  Bank  without  being 
utterly  ruinous  to  ourselves." 

On  or  about  8th  June  1870,  Dr.  Menzies  fled  from  India,  with- 
out giving  any  intimation  to  the  Bank.  After  some  correspondence 
with  the  sureties,  and  after  writing  to  England  to  Dr.  Menzies 
threatening  proceedings,  the  Bank  by  a  letter  dated  22nd  November 
]  x70,  put  the  matter  in  the  hands  of  their  Loudon  Solicitor  Mr. 
Lat^y. 

If  turned  out  that  Dr.  Menzies  had  gone  to  live  in  Guernsey,  and 
the  Attorney  General  of  that  island,  who  was  consulted,  gave  a?:  opi- 
nion to  the  effect  that  proceedings  could  not  be  taken  in  the  Courts 
there  until  Dr.  Menzies  had  resided  there  a  year  and  a  day.  Before 
the  time  for  proceeding  arrived,  Dr.  Menzies  fie  I  place  on  the 

Continent,  and  when  next  the  Bank  got  a  distinct  clue  to  his  where- 
abouts he  was  at  Bueuos  Ayres  in  South  America. 

Then  followed  correspondence  in  which  the  possibility  of  follow- 
ing him  there  was  discussed,  but  the  difficulties  were  great.  On 
2nd  August  1872  Mr.  Lattey  advised  the  Bauk  to  abandon  the  idea 
of  instituting  proceedings  in  Bueuos  Ayres.  He.  wrote — "  I  am 
free  to  confess  that  such  steps  if  takeu  would,  in  my  opinion,  be 
accompanied  with  considerable  risk  as  to  costs,  and  more  than  a 
strong  chauce  of  a  futile  result."     On  this  advice  the  Bauk  acted. 

On  the  8th  June  1871  Dr.  Menzies  was  declared  a  bankrupt  in 
Euglaud,  and  the  Bank  accepted  a  divideud  under  his  bankruptcy  in 
England. 

On  27th  April  1872,  and  again  on  23rd  June  1S72,  Dr.  Morice, 
by  letter,  urged  the  Bank  to  institute  proceedings  against  Dr. 
Menzies,  and  said  he  aud  his  co-surety  Captain  Price  were  willing 
to  pay  expenses. 

To  the  second  letter  the  Secretaiy  to  the  Bank  replied  on  2Sth 
June  1872 — "  I  note  that  you  are  willing  to  pay  the  expenses  of 
prosecuting  Dr.  Menzies  at  Buenos  Ayres.  I  am  now  taking  steps 
to  have  this  done,  but  it  must  necessarily  be  a  good  many  months 
before  the  result  can  be  known." 

Held,  that  the  Bank  was  not  bound  to  take  legal  proceedings 
against  Dr.  Menzies,  but  that  such  a  duty  raa  cast  on  the  Bank  by  its 
correspondence  with  Dr.  Morice,  and  that  i:  had  done  all  that  a  pru- 
deut  man  would  do  under  the  circumstances,  and  properly  discharged 
the  duty  it  had  taken  upon  itself  by  its  Secretary's  letter  of  28th 
June  1872;  and  further,  that  even  if  the  Bank  by  the  letter  of  28th 
June  1872  had  undertaken  absolutely,  and  at  all  risks,  to  proceed 
against  Dr.  Menzies,  still  its  neglect  to  do  so  would  not  release  Dr. 
Morice,  unless  it  could  be  shown  that  Dr.  Menzies  was  then  solvent 
aud  had  since  become  insolvent. 

Held,  further,  that  the  sureties  were  not  discharged  by  reason  of 
the  Bauk  allowing  the  claim  against  Dr.  Meuzies  to  become  burred 
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by  lapse  of  time,  as  the  law  of  limitation  did  not  discharge  the  prin- 
cipal or  extinguish  the  debt,  but  merely  barred  the  remedy,  .  ...  2 
Contract  Act  IX  of  1872,  Section  145 — Principal  and  Surety — Money  rightfully 
paid — Payment  by  surety  of  debt  barred  as  against  principal. — Plain- 
tiff, a  surety,  sued  his  principal  to  recover  the  amount  paid  by  him 
under  a  decree  obtained  by  the  creditor  against  him  as  surety.  In 
that  suit  the  principal  debtor  was  also  sued,  and  the  decree  in  the 
first  court  was  Against  both.  The  principal  appealed,  and  the  decree 
against  him  was  reversed  on  the  merits.  The  surety  did  not  appeal, 
but  acquiesced  in  the  decree  against  himself.  The  action  of  the 
creditor  as  against  the  principal  debtor  was  barred  by  limitation, 
and  the  action  against  the  surety  would  also  have  been  b/arred,  but 
for  the  fact  that  he  had,  before  expiry  of  the  period  of  limitation, 
struck  a  balance  of  the  account  against  the  principal,  and  signed  an 
acknowledgment  that  the  balance  was  due. 

Held  under  the  circumstances  that  plaintiff  was  not  entitled  to 
recover  from  his  principal  the  amount  which  he  had  been  compelled 
to  pay  under  the  decree  against  him. 

A  moral  obligation  to  pay  a  debt  barred  by  limitation  subsists, 
though  the  legal  means  of  recovering  it  have  been  lost,  but  a  surety 
paying  such  a  debt  does  not  pay  "  rightfully"  within  the  meaning 
of  Sec.  145  of  the  Contract  Act  IX  of  1872,  and  is  therefore  not 
entitled  to  recover  from  his  principal,  ...         30 

„  Section  205 — Suit  to  tvind  up  partnership-business — Juris- 

diction—  District  Court — Extra  Assistant  Commissioner  s  Court. — 
Plaintiffs,  representatives  of  a  deceased  partner  in  a  business  carri- 
ed on  in  Calcutta,  instituted  a  suit  for  an  account  in  the  Court  of 
the  Extra  Assistant  Commissioner  at  Amritsar.  Held  that  the  suit 
was  one  to  have  the  partnership-business  wound  up,  and  fell  within 
the  terms  of  Section  265  of  the  Contract  Act,  IX  of  1872. 

Held  further,  that  the  Extra  Assistant  Commissioner  had  no 
jurisdiction,  such  a  suit  being  triable  only  by  a  Court  not  inferior 
to  the  Court  of  a  District  Judge;  and  that,  as  the  principal  place  of 
business  of  the  firm  was  in  Calcutta,  the  Amritsar  Courts  had  no 
jurisdiction,  ...  35 

Court  Fees'  Act  VII  of  1870,  Section  7.  Clauses  V  (b)  and  (d),  and  Section  12, 
Clause  I — Suit  for  possession  of  a  share  in  a  joint  Khata — Valuation 
— Appeal. — Plaintiff  sued  for  possession  of  214  kanals  8  marlas  of 
land  on  the  allegation  that  defendants  sold  it  to  him  for  Rs.  1,500, 
give  him  possession  and  subsequently  dispossessed  him.  The  sale 
deed  conveyed  to  defendant  no  specific  land,  but  seven-fifteenths  of 
Khata  No.  409,  which  was  a  joint  Khata,  comprising  4GU  kanals  10 
marlas  of  land.  The  Courts  below  rejected  the  plaint  on  defendant 
refusing  to  file  additional  stamps  as  on  a  suit  valued  in  accordance 
with  Section  7,  Clause  V  (d)  of  the  Court  Fees'  Act  1870.  Plaintiff 
appealed,  insisting  on  his  right  to  value  the  suit  at  five  times  the 
jama  under  Section  7,  Clause  V  (6),  when  a  preliminary  obligation 
was  taken  that  the  appeal  was  barred  by  Section  12,  Clause  1. 

Held  by  the  Chief  Court  that  the  appeal  was  not  barred,  as  the 
question  was  not  merely  one  relating  to  valuation  for  the  purpose  of 
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determing  tlie  amount  of  fee  chargeable  on  the  plaint,  but  whether 
a  particular  article  of  Clause  V  of  Section  7  applied  to  the  suit. 
Iltld  further,  that  the  defendants'  prayer  really  was  for  posses- 
sion jointly»with  the  defendants  of  Khata  No.  409,  with  an  interest 
therein  to  the  extent  of  seven-fifteenths,  and  that  the  whole  Khata 
being  part  of  an  estate  paying  annual  revenue  to  Government  and 
recorded  in  the  Collector's  register  as  separately  assessed  with  re- 
venue, within  the  meaning  of  Clause  V  {b)  the  value  of  the  suit 
must  he  deemed  to  he  five  times  the  revenue  payable  on  the  Khata,         G7 

Currency  mate — Stolen. — See  "  Stolen  Currency  note." 

Custody  of  wife — Agreement  at  marriage  not  to  remove  wife  from  parents'  house — ■ 
Public  policy. — Plaintiff  on  his  marriage  executed  au  agreement 
binding  himself  never  to  take  his  wife  away  from  her  parents'  house 
or  town,  under  a  penalty  of  freeing  his  wife  from  the  marriage  tie. 
Held  that  the  agreement  was  contrary  to  public  policy,  and  therefore, 
was  no  answer  iu  a  suit  by  the  plaintiff  for  the  custody  of  his  wife,  20 

Custom — Adoption — Bujwa  Rajputs  of  Sialkot  District — Construction  of  riwaj-i-am 
— Near  relative. — B.  S.,  whose  father  D.  S.  had  been  adopted  by  a 
collateral  C,  was  adopted  by  S.  D.  own  brother  of  D.  S.  The 
rawaj-i-am  of  the  District  ran  to  the  effect  that  "among  Bujwa 
"  Rajputs  a  proprietor  may,  having  regard  to  near  relationship, 
"  adopt  a  son  from  collaterals  descended  from  the  same  common 
"  ancestor,  but  may  not  adopt  a  person  from  another  caste,  or  a 
"  daughters's  son,  or  a  sister's  son,  or  a  son-in-law." 

It  was  also  found  after  a  local  enquiry  that  no  custom  existed 
which  would  render  the  adoption  invalid. 

Held  that  the  proper  construction  of  the  rawafi-am  was  not 
that  the  nearest  relative  must  he  adopted,  so  as  to  invalidate  the 
adoption  of  a  relative,  otherwise  eligible.  The  rule  of factum  valet 
would  apply;  and  as  no  other  custom  existed  rendering  the  adop- 
tion invalid,  it  must  be  upheld,  ...  47 
'  „  Daughter's  son — Khatris — Kalcri  got — Firozpur  District. — Found 
that,  by  the  custom  of  khatris  of  the  Kakri  got,  in  Monzah  Salibvah, 
Tahsil  Mogah,  Zillah  Firozpore,  the  adoption  of  a  daughter's  son  is 
valid. 

Adoption  of  a  brother's  daughter's  son  accordingly  upheld,     ...  72 

J}  „         Sistej-'s  grandson — Arroras  of  Lahore. — By  the  custom  of  Arroras 

of  Lahore,  the  adoption  of  a  sister's  grandson  is  valid,  ...  77 

„  Alienation — Ancestral  house  property — Khatris   of  Jullundhur. — Found 

that  no  custom  existed  restraining  the  alienation  of  ancestral  house 
property  by  Khatris  of  the  town  of  Jullundur   at    the    instance   of 
possible  reversioners,  related  in  the  fifth  degree  from  the  alienor,   ...         51 
„  Childless  village  proprietor — Gift  of  entire   estate   by,    in   presence   of  col- 

laterals.— Found  that,  by  the  custom  of  Mouza  Chak  Chuhar  in  the 
Gujrat  district,  a  childless  village  proprietor  has  power  to  make  a 
gift  of  his  land  to  whom  he  pleases,  ...         62 

„  Chowdrial  dues.     Noioshera  bazaar. — Plaintiff  sued   for  a  declaration   of 

his  right  to  oue  fourth  seer  per  maund  on  all  foreign  grain  weighed 
withiu  the  Nowshera  bazaar  iu  lieu  of  service  as  chowdry,  according 
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No. 
to  ancient  custom.  Found  by  the  Full  Bench  that  no  such  custom 
was  proved;  that  it  was  only  with  the  consent  of  the  shopkeepers, 
defendants,  that  plaintiff,  as  chowdry,  could  levy  the  fees;  and  that, 
unless  with  such  consent,  or  as  remuneration  for  services  actually 
rendered  at  the  request  of  parties,  plaintiff  was' not  entitled  to  levy 
the  fees,  ...         45 

Custom — Gift  to  daughter's  son — Gujar  tribe  of  Gujrat  District. — The  wajib-id-arz 
allowed  gifts  of  land  by  a  proprietor  to  his  daughter  and  son-in-law. 
Held  that  a  gift  to  the  daughter's  son  was  within  the  spirit  of 
the  wajib-id-arz,  and  that,  not  being  opposed  to  custom,  it  was  valid,  4G 

5)  Inheritance — MaJiomedan  Law — Sons  and  Grandsons-^- Right  of  represen- 

tation.— S.  A.,  died  leaving  him  surviving  K.  A.,  a  ao\\,  and  two 
grandsons  S.  and  M.  the  sous  of  A.  A.,  who  predeceased  his  father 
S.  A.  In  a  suit  by  K.  A.  claiming,  under  Mahomedau  Law,  the 
entire  estate  of  S.  A.  deceased. 

Found  that  custom  recognized  the  right  of  representation,  and 
therefore,  that  the  grandsons  were  not  excluded  from  inheriting,    ...  GO 

J,  Khana  damad  (resident  son-in-law) — Succession — Gujrat. — Found   by  the 

custom  of  Parganah  Gujrat,  that  a  son-indaw,  who  has  been 
brought  up  and  married  in  his  father-in  law's  house,  has  lived  there 
continuously  to  his  death,  and  been  joint  in  cultivation  with  him,  is 
entitled  to  succeed  to  his  land  with  the  consent  of  the  widow,  and  in 
accordance  with  the  expressed  desire  of  the  deceased  proprietor,  ...  56 
J,  Khana    damad,    or   resident   son-in-laio — Ancestral  property   of  natural 

family,  right  to  claim  in. — Held,  no  custom  to  the  contrary  being 
proved,  that  a  Khana  damad  (resident  son-indaw)  or  his  descen- 
dants are  not  precluded  from  claiming  a  share  in  the  ancestral  pro- 
perty of  their  natural  family,  merely  by  reason  of  the  fact  that  such 
Khana  damad  had  succeeded  to  the  estate  of  his  father-indaw,  ...  G8 
£;  Muhammddans — Adoption — Child  brought    up  from,   infancy — Gift  to — 

appointment  of  heir — Inheritance — Hoshiarpur  District. — N.  M.,  was 
brought  up  from  his  infancy  by  K.  B.,  lived  with  him  and  was 
married  by  him.  In  1872  K.  B.  executed  a  deed  of  adoption,  in 
which  he  declared  that  he  regarded  N.  M.  as  his  own  begotten  sou 
and  intended  that  he  should  inherit  all  his  property.  In  1873  K. 
B.  caused  mutation  of  names  to  be  effected.  It  did  not  appear  that 
N.  M.  was  put  in  possession,  but  on  the  other  hand  there  was  no 
evidence  that  between  1873  and  his  death  K.  B.  revoked  his  declara- 
tion that  N.  M.  was  his  adopted  son  and  was  to  be  his  heir. — Held 
that,  under  the  circumstances,  N.  M.  was  entitled  by  custom  to  in- 
herit the  property  of  K.  B,  ...  70 
$  „  Juts  of  Naivashahr  Tahsil — Jullundur  District. — Quasi 
adoption — Inheritance — Adoption  of  sistei-'s  son. — S.,  a  Muhammadan 
Jat  of  the  Nawashahr  Tahsil,  appointed  J.  his  quasi  adopted  sou  to 
be  his  heir.  Found,  that  custom  recognized  J's  right  under  the 
circumstances  to  inherit  the  proporty  of  S.,  ...  80 
5,  ,,  Sheiks — Childless  village  proprietor — Gift  to  daughter's  son 
of  ancestral  property. — Found  that  custom  precluded  a  childless 
village  proprietor  from  making  a  gift  of  his  ancestral  property  to  his 
daughter's  son,  in  the  presence  of  nephews,                                     ...         39 


KC£X  TO  CIT^L  JUDGMENT?. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record" 


So. 

Citstoms — Muliamadans —  Weavers  of  Jalandhar — Daughters — Succession  of  Brothers1 

and  grandsons — Ancestral  house  property. — Found    that,  by    the 

custom  among  wearers  of  Jalandhar,  in  the    presence  of   daughters, 

brothers'  sou,s  and  grandsons  are  not  entitled  to  succeed  to  ancestral 

house  property.  ...         69 

„  Pre-emption — Mortgage — Act  VI  of  1872 — Sections  7  and  10. — Found  by 

the  custom  of  Mouza  Majri,  Tahsil  and  Zilla  Umballa,  that  the  right 
of  pre-emption  extends  to  mortgages  ;  and  held,  following  No.  53, 
Punjab  Record  1ST 7.  that  eft'ect  must  be  given  to  such  custom  un- 
der Section  7,  Act  IV  of  1872,  notwithstanding  Section  10  of  that 
Act,  49 

„  Raiens  0f  Hoshiarpur  district — Village  proprietor    without    male   issue — 

Gift  to  daughter's  son. — Found  that  no  custom  existed  amongst  the 
Raiens  of  the  Hoshiarpur  district  which  precluded  a  village  proprie- 
tor, without  male  issue,  from  making  a  gift  of  all  his  property  to 
daughter's  son,  ...  37 

\\  Village  Site — Ahadi — Sale  of  vacant  site  occupied    by  proprietor  for  many 

years — Consent  of  co-sharers. — Where  the  abadi  was  recorded  iu  the 
wajib-id-arz  as  the  common  property  of  the  village  proprietors,  held  (no 
special  custom  being  proved)  that  the  fact  of  one  of  the  proprietors 
having  held  a  vacant  site  iu  the  abadi  gave  him  no  right  to  sell  it  to 
oue  who  was  not  a  member  of  the  village  community,  without  the 
consent  of  the  co-sharers,  ...         24. 

D. 

Daughters — Succession  of. — See  "  Inheritance." 

„  son's — Adoption — Khatris — Kakri  got — Firozpur  District. — Found  that, 

by  the  custom  of  Khatris  of  the  Kakri  got,  in  Mouzah  Salibvah, 
Tahsil  Mogah,  Zillah  Ferozepore,  the  adoption  of  a  daughter's  son  ia 
valid. 

Adoption  of  a  brother's  daughter's  son  accordingly  upheld,     ...  72 

j  son — Gift  to — Custom — Raeins  of  Hoshiarpur  district — Village  proprie- 

tor without  male  issue. — Found  that  no  custom  existed  amongst  the 
Raiens  of  the  Hoshiarpur  district  which  precluded  a  village  proprie- 
tor, without  male  issue,  from  making  a  gift  of  all  his  property  to  his 
daughter's  son,  ...         37 

'.  „       „      by  childless  village  proprietor — Mahomedan  Sheikhs. — Found 

that  custom  pi'ecluded  a  childless  .village  proprietor  from  making  a 
gift  of  his  ancestral  property  to  his  daughter's  son,  in  the  presence 
of  nephews,  ...         30 

J}  „  Custom — Gujar  tribe  of  Gujrat  District. — The  Wajib-id-arz 

allowed  gifts  of  laud  by  a  proprietor  to  his  daughter  and  son-indaw. 
Held  that  a  gift  to  the  daughter's  son  was  within  the    spirit   of   the 
u\ijib-ul-arz,  and  that,  not  being  opposed  to  custom,  it  was  valid,  ...         46 
Debts  barred  as  against  principal — Discharge  of — by  surety. — See   "  Principal   and 
surety." 

,,  contracted  for  immoral  purposes. — Liability  of  ancestral  and  acquired  property 
Jor  payment  of. — See  "  Hindu  Law"  and  "  Ancestral  and  acquired  pro- 
perty. 


\ 
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No. 

Decree  on  confession — Review — Civil  Procedure  Code  (Act  VIII  of  1859)  Sections  98 
and  376 — Agent,  authority  of,  to  confess  judgment — Circumstances  un- 
der which  principal  is  entitled  to  relief. — On  21th  February  1877, 
plaintiff  instituted  a  suit  against  defendant  to  establish  his  right  to 
the  office  of  Diwau  of  the  khangah  of  Milan  Sahib  at  Thuska,  and 
to  share  in  the  management  of  the  institution.  Defendant  was 
summoned  for  20th  March  1S77  for  settlement  of  issues.  On  7th 
March  1877,  before  the  summons  was  served,  defendant's  general 
agent  or  muktar,  Mahamda  Shah,  appeared  and  confessed  judgment, 
upon  which  a  decree  was  passed  in  favour  of  plaintiff. 

On  29th  March  1877  defendant,  through  his  pleader,  applied 
for  review  of  judgment  on  the  grounds  that,  1st,  the  degree  on  con- 
fession of  judgment  had  been  passed  before  the  date  fixed  for  hear- 
ing, and  2nd,  that  the  confession  of  judgment  had  been  made  with- 
out defendant's  consent  or  authority.  The  application  was  rejected 
on  the  ground  that  Mahamda  Shah's  power  of  attorney  gave  him 
power  to  confess  judgment  and  bind  defendant. 

Held  by  Smyth,  J.,  following  No.  37,  Punjab  Record,  1877, 
that  defendant  was  entitled  to  relief,  unless  it  could  be  shown  that 
the  agent  was  in  point  of  fact  expressly  or  impliedly  authorized  to 
make  the  confession  of  judgment  sought  to  be  impeached. 

Held,  by  Plowden,  J.,  that  even  if  the  power  of  attorney  was 
sufficient  in  itself,  and  without  any  further  instrument  of  authoriza- 
tion to  confer  upon  the  agent  authority  to  confess  judgment  general- 
ly, the  defendant  would  be  entitled  to  relief  if  he  could  show  that 
the  general  authority  had,  in  the  particular  case,  been  exercised  in 
such  a  manner  or  with  such  results  that  it  would  be  unjust  to  hold 
him  bound  by  his  agent's  act. 

Per  Plowden,  J.  Under  the  Code  of  Civil  Procedure,  a  decree 
by  consent  may  be  set  aside  by  review  if  the  attainment  of  the  ends 
of  justice  require  it,  and,  therefore,  that  if  it  appeared  that  the 
confession  of  judgment  had  been  made  by  the  agent  under  such  cir- 
cumstances that  it  operated  as  a  fraud  upon  the  defendant,  or  was 
made  in  error  or  acted  as  a  surprise  upon  him,  he  would  be  primd 
facie  entitled  to  the  relief  sought,  ...  58 

w       — Payments  in  satisfaction  of — made  out  of  Court,   but   not   certified  to  the 

Court. — See  "  Execution  of  Decree." 
j,       providing  that  execution  shall  be  stayed  for  a  certain  period — Date  from  which 
limitation  begins  to  run. — See  "  Limitation — Act  IX  of  1871,   Sched- 
ule II  No.  167" 

Distribution  of  assets — See  "Priority,"  and  "Succession  Act  X  of  1865,  Section 
282." 

District  Court — Jurisdiction  of — to  try  a  suit  to  wind  up  a  partnership  from  the  prin- 
cipal place  of  business  of  which  was  in  Calcutta. — See    "  Jurisdiction." 

Drain — Suit  to  close  a — Public  thoroughfare — Street — Nuisance. — Plaintiff  sued  to 
compel  defendant  to  close  a  drain  through  which  the  water  from  his 
mosque  flowed  on  to  the  public  street  in  front  of  plaintiff's  premises. 
Held  that  the  suit  was  not  maintainable  without  proof  of  special 
damage,  differing  not  merely  in  degree  but  in  kind  from  that  sustain- 
ed by  the  rest  of  the  public,  ...         JQ 
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The  references  are  to  the  Not.  given  to  the  en-res  in  the  "'  Record." 


No. 
E. 

Easement— Limitation— Act  IX  of  1871,  Section  27— Right  of way.— In  a  suit  for 
au  easement  or  right  of  way,  the  question  for  decision  is  whether 
the  way  has  been  openly  and  peaceably  used  and  as  of  right  without 
interruption  for  a  period  of  20  years  ending  within  two  years  next 
before  the  institution  of  the  suit.  (Section  27  Act  IX  of  1871), 
where  it  was  found  that  the  way  was  not  used  for  more  than  ten 
years  at  most,  held  that  the  plaintiffs  claim  to  a  right  of  way  failed,  25 

Elder  brother  acting  on  behalf  of  younger  brother — Effect  of  acknowledgment  of  mort- 
gage by — See  "  Acknowledgment  of  mortgage." 

Enhancement  of  rent. — See  "  Rent — Enhancement  of." 

Estoppel — Hindu  Law — Ancestral  and  acquired  property — Liability  of,  for  father's 
debts  contracted  for  immoral  purposes — Suit  against  son  as  representa- 
tive—  Omission  to  plead  that  debts  were  contracted  for  immoral  pur- 
poses.— In  October  1875  the  present  defendants  sued  the  present 
plaintiff  and  his  brother  as  the  legal  representatives  of  the  deceased 
debtor,  Slier  Sing,  their  father.  They  both  admitted  the  debt,  but 
the  present  plaintiff  pleaded  that  ho  had  no  assets,  and  that  he  had 
been  separated  20  years  before  from  his  father.  The  Court  granted 
a  decree  against  the  brothers  jointly,  as  representatives,  recoverable 
from  the  property  of  Slier  Sing,  deceased,  in  their  hands. 

In  execution  of  that  decree  a  house  in  the  possession  of  the 
present  plaintiff  was  attached.  He  applied  for  its  release  on  the 
ground  that  it  had  been  in  his  possession  for  30  years  and  was 
ancestral  property,  and  that  the  debt  sued  for  had  been  contracted 
for  an  immoral  purpose.  His  application  having  been  rejected  he 
instituted  the  present  suit. 

Held  that,  by  Hindu  law,  both  ancestral  and  acquired  estates 
in  the  hands  of  a  son  are  upou  an  equal  footing,  and  not  liable  for 
the  father's  debts  if  contracted  for  an  immoral  purpose;  and,  there- 
fore, that  as  the  plea  that  the  debts  had  been  contracted  for  an 
immoral  purpose  would  have  been  a  complete  answer  to  the  former 
suit,  and  the  plaintiff  had  omitted  to  put  it  forward,  he  was  now 
estopped  from  doing  so,  ...  13 

Estoppel — Sanction  to  Settlement — Ratification  of  acts  of  Settlements  officers — Board 
of  Administration  Circular  8  of  11th  February  1852 — Powers  of  Settle- 
ment officers — Grant  of  zamindari  in  Khana  Khalee  or  Government 
estates. — By  an  order  of  the  Settlement  officer  of  the  Ambalah  district 
dated  24th  March  1852,  one  D,  was  granted  the  zamindari  of 
Kaiyanwala,  and  his  name  was  directed  to  be  entered  in  the  pro- 
prietary column  in  the  Settlement  papers.  In  pursuance  of  this 
order  the  subordinate  Settlement  officers  recorded  D.  as  proprietor 
of  each  field  or  plot  in  the  village,  including  two  plots  now  in  dis- 
pute. The  Settlement  officer  was  acting  under  the  authority  of 
Revenue  Circular  No.  8  dated  11th  February  1852,  of  the  Board  of 
Administration,  which  authorized  Settlement  officers  to  grant  the 
zamindari  or  proprietory  rights  in  Khana  Ivhalee  or  Government 
estates  to  private  persons. 

It  did  not  appear  that  the  Settlement  officer  had  his  attention 
drawn  to  the  fact  that,  although  the  entire   village   of  Kaiyanwala 
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belonged  to  Government,  there  were  portions  of  it  which  were  in 
possession  of  the  Canal  department,  and  part  of  it  occupied  by  the 
bed  of  the  Western  Jamna  Canal.  All  such  portions,  including 
even  the  bed  of  the  canal,  were  recorded  as  the  property  of  D.  in 
pursuance  of  the  above  order. 

It  was  found  that  the  two  plots  in  dispute  formed  part  of  the  land 
then  in  possession  of  the  Canal  department,  and  that  they  had  been 
in  possession  prior  to  the  grant  to  D.  and  had  continued  in  possession 
up  to  the  present  date,  and  had  all  along  used  the  plots  for  canal 
purposes.  In  18G0  certain  letters  passed  between  D.'s  representatives 
and  the  Commissioner  and  Deputy  Commissioner  of  Umballa.  The 
Deputy  Commissioner  heard  that  negotiations  were  going  on  for  the 
sale  of  D's.  estate.  He  pointed  out  that  they  would  not  be  allowed 
to  sell  the  farms  of  certain  villages  which  had  been  held  by  D.  and 
the  terms  of  which  had  not  then  expired,  as  these  were  not  trans- 
ferable; and  that  as  regards  the  villages  held  by  D.  in  proprietary 
right,  they  must  sell  to  the  resident  cultivators,  who  had  the  right 
of  pre-emption.  The  cultivators  were  unable  to  purchase,  and  even- 
tually D's.  representatives  sold  the  village  of  ltaiyanwala  to  plain- 
tiffs, on  which  dakhil  hkarij  or  mutation  of  names  took  place. 

Held  by  FlTZPATBIOK,  J.,  that  the  grant  of  the  zamiudari  did 
not  include  two  plots  in  dispute,  which  were  looked  upon  as  part  of 
the  canal. 

Per  Smyth,  J.,  that  the  Settlement  officer  exceeded  his  authori- 
ty in  granting  the  zamiudari  without  reserving  to  Government  the 
plots  in  dispute,  as  the  Circular  of  the  Board  of  Administration 
referred  only  to  lands  which  were  used  for  agricultural  purposes,  or 
which  might  by  reclamation  or  otherwise  be  used  for  such  purposes, 
and  did  not  include  lauds  held  by  Government  for  public  purposes. 

Per  Curiam. — That  the  Government  in  sanctioning  the  Settle- 
ment of  the  Umballa  district  did  not  ratify  all  the  acts  of  the 
Settlement  officer,  including  the  grant  of  the  entire  village  of 
Raiyanwala;  and  that  plaintiffs  had  failed  to  show  any  acts  or 
admissions  on  the  part  of  the  officers  of  Government  since  the  date 
of  the  grant  which  would  have  the  effect  of  estopping  Government 
from  contesting  plaintiffs  claim,  ...  1 

Estoppel — Waiver  of  right  by  first  pre-emptor  in  favour  of  stranger — Subsequent 
assertion  of  right  against  second  pre-emptor. — Held  that  a  pre-emptor, 
who  has  once  waived  his  right  to  accept  or  insist  upon  an  offer  of 
sale,  cannot  afterwards  come  forward  and  re-assert  his  right  against 
another  person  who  has  claimed  pre-emption  in  the  same  sale,  aud 
obtained  a  decree  transferring  the  property  to  himself,  ...  42 

Evidence  Act  I  of  1872,  Section  65 — Public  document — Secondary  evidence  other  than 
certified  copy — Admissibility  of — when  document  is  lost. — Held  that 
secondary  evidence  of  a  lost  public  document,  other  than  a  certified 
copy,  is  admissable  upon  proof  of  loss  or  destruction  of  the  original 
aud  further  proof  that  no  certified  copy  of  the  original  is  available 
to  the  party  seeking  to  prove  the  contents  of  the  original. 

Held  further,  that  so  long  as  the  original  is  in  existence,  no 
secondary  evidence  other  than  a  certified  copy  is  admissible,        ...        63 
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Evidence  Act  (I  of  1872)  Section  91  — Registration  Act  (Till  of  1871)  Sections  17 
and  Jfi  —  Unregistered  mortgage  accompanied  by  possession  — 
qnent  registered  mortgage — Admissibility  of  parol  evidence. — C.  S. 
mortgaged  lys  Laud  to  D.  S.  by  deed  dated  26th  July  1S73  for  lis. 
620.  The  deed,  however,  was  uot  registered  as  required  by  Section 
17  of  Act  VIII  <>f  1871.  ged  the  laud  to  one   C. 

by  registered  deed  dated  13th  July  1374  for  Us.  700.     Iu  a  suit  by 

gainst  C.  S.  and  D.  S.  fur  possession  of  the  mortgaged  Jand<:  — 
Held  that  the  unregistered  mortgage  to  D.  S.    whether  accompanied 

ssiou  or  uot  was  invalid  as  against  the  registered  mortj 
to  C,  and  that  D.  S.  was  precluded  by  Section  49  Act  VIII  of  I 
front  proving  that  the  land  was  mortgaged  to  him  under  the  deed  of 

'■.  and  was  further  precluded  by  Section  91  of  the  Evidence  Act, 
1.^72,  from  proving  it  by  oral  evidence,  ...  18 

Execution,    of  decree — Informality   in    process    of,  under   section    239.    Ad  Till  of 

of.— On  28th  April  1S7G  C.  H.  and  W.  obtained  an 
ex-parte  decree  against  J.  K.,  in  execution  of  which  certain  shops  were 
attached  on  29th  June  187G.  On  2nd  August  1876  J.  K.  applied 
under  Section  119,  Act  VIII  of  1859  i  have  the  <>x-parte  decree  set 
aside.  The  process  of  execution  issued  under  Section  239,  Ac  VIII 
of  1859,  was  informal,  because  (a)  no  copy  of  the  prohibitory  order 
was  attached  to  the  door  of  the  Court,  or  other  conspicuous  part  of 
the  Court-lions'3,  and  (b)  the  order  was  uot  read  aloud  in  any  place 
on  or  adjacent  to  the  shops  sought  to  be  attached. 

Held  by  Plowden  and  Elsmib,  JJ.,  that  no  legal  process  of  execu- 
tion was  executed  under  Section  239  within  30  dr.ys  of  the  application 
made  by  J.  K.  on  2nd  August  1876,  and  therefore,  that  his  applica- 
tion was  within  time. 

Per  Fitzpatrick.  and  Plowdek,  JJ. — A  Court  has  no  discretion 
to  set  aside  an  ex-parte  decree  on  application  made  more  than  30 
days  after  process  for  enforcing  the  decree  has  beeu  executed,  even 
though  it  appear  that  the  defendant  bad,  as  a  matter  of  fact,  not 
known  of  the  execution  till  within  30  days  before  he  made  his 
application. 

trty  insisting  upon  the  provisions  of  a  severe  and  stringent 
law,  like  that  relating  to  ex-parte  decisions,  is  bound  to  se<:  \\. at  every 
formality  is  strictly  coniplh  i  with;  where  this  is  not  done  a  Court 
is  bound  to  hold,  for  the  purposes  of  Section  119  Act  VIII  of  1859, 
that  no  process  has  been  executed,  ...  32 

„  Payments  in  satisfaction  of.  made  out  of  Court,  but  not  certified  to 

the  Court— Civil  Procedure  Code  (Act  YIII  of  1S59)  Section  206.— D. 
obtained  a  decree  against  K.  and  S.  A.  for  possession  of  certain 
mortgaged  land,  subject  to  the  condition  that  K.  and  S.  A.  were  to 
continue  in  cultivation  thereof  for  three  years,  paying  D.  the  pro- 
prietor's share  of  the  produce,  out  of  which  D.  was  to  pay  the  Go- 
vernment revenue,  and  app.ly  the  surplus  (if  any)  to  paying  off  the 
principal  debt,  and  in  the  event  of  the  principal  debt  not  being  paid 
off.  D  was  to  obtain  cultivating  possession.  At  the  end  of  three 
years,  D  applied  t  -ion  under  the  decree,  allegi:  cipt 

of  any  payments  under  it,  while  K.  and  S.    A.    alleged  payments   in 
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N: 

full  satisfaction  of  the  principal  debt.  Held  that  the  Court  execut- 
ing the  decree  was  precluded  by  Section  206  Act  VIII  of  1859  from 
recognizing  the  payments  alleged  to  have  been  made  out  of  Court, 
and  which  were  not  certified  to  the  Court. 

Semble,  that  even  if  it  was  intended  that  thfc  payments  under 
the  decree  obtained  by  D.  should  be  made  out  of  Court,  K.  and  S.  A. 
were  not  relieved  from  the  duty  of  seeing  that  such  payments  were 
certified  to  the  Court  by  D,  ...  2G 

Execution  of  decree — Sale  of  moveable  property  in — Title  acquired  by  purchaser — 
Property  wrongly  attached  and  sold — Remedies  of  real  oto?ier  of  goods 
—Civil  Procedure  Code  Act  X  of  1877,  Sections  266  and  287.— 
Where  moveable  property  belonging  to  A  was  attached  and  sold  in 
execution  of  a  decree  against  B,  held  that  A  was  entitled  to  sue  the 
auction-purchaser  for  the  restoration  of  the  specific  moveable  or  fur 
its  value. 

The  purchaser  of  moveable  property  at  an  execution  sale  does 
not  take  an  absolutely  unimpeachable  title  to  the  property,  and  the 
faot  that  the  real  owner  m'ay  h:*vo  a  remedy  by  a  suit  for  damages 
against  the  execution  creditor  for  causing  the  property  to  be  attach- 
ed and  sold  does  not  debar  him  from  bringing  a  suit  to  recover  the 
property  itself  from  the  auction-purchaser,  ...         83 

JEx-parte  decree — Act  VI II  of  1859,  Sections  119  and  239 — Application  to  set  aside, 
made  after  time — Discretion  of  Court  to  admit — Informality  in  process 
of  execution  under  Section  239,  effect  of. — Ou  28th  April  1876  C. 
H.  and  W.  obtained  an  ex-parte  decree  against  J.  K.,  in  execution  of 
which  certain  shops  were  attached  on  29th  June  187G.  On  2ud 
August  1876  J.  K.  applied  under  Section  119,  Act  VIII  of  1859  to 
have  the  ex-parte  decree  set  aside.  The  process  of  exocution  issued 
under  Section  239,  Act  VIII  of  1859,  was  informal,  because  (a)  no 
copy  of  the  prohibitory  order  was  attached  to  the  door  of  the  Court, 
or  other  conspicuous  part  of  the  Court-house,  and  (b)  the  order  was 
not  read  aloud  in  any  place  on  or  adjacent  to  the  shops  sought  to  bo 
attached. 

Held  by  Plowden  and  Elsmie,  JJ.,  that  no  legal  process  of 
execution  was  executed  under  Section  239  within  30  days  of  the 
application  made  by  J.  K.  on  2nd  August  1876,  and  therefore,  that 
his  application  was  within  time. 

Per  Fitzpatuick  and  Plowden,  JJ. — A  Court  has  no  discre- 
tion to  set  aside  an  ex-parte  decree  on  application  made  more  than 
30  days  after  process  for  enforcing  the  decree  has  been  executed, 
even  though  it  appear  that  the  defendant  had,  as  a  matter  of  fact, 
not  known  of  the  execution  till  within  30  days  before  he  made  his 
application. 

A  party  insisting  upon  the  provisions  of  a  severe  and  stringent 
law,  like  that  relating  to  ex-parte  decisions,  is  bound  to  see  that 
every  formality  is  strictly  complied  with  ;  where  this  is  not  done  a 
Court  is  bound  to  hold,  for  the  purposes  of  Section  119  Act  VIII 
of  1859,  that  no  process  has  been  executed,  ...  32 

JSxtra  Astittctnt  Commis$io)ie>',#  Court — Jurisdiction  of,  to  try  a  suit  to  wind  vp  a 
partnership  lusinees. — See  "  Jurisdiction." 
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General  hypothecation  of  property — Mortgage. — A.  bond  which  does  not  specify  the 
property  alleged  to  be  hypothecated,,  but  merely  engages  that  the 
debt  may  be  realized  from  the  moveable  and  immoveable  property 
of  the  debtor,  held  not  to  operate  as  a  mortgage, 

Gift  of  entire  estate  by  childless  village  proprietor,,  in  presence  of  collaterals. — See 
"  Village  proprietor — Childless." 

0  to  child  brought  up  from  infancy. — See  "Child  brought  up  from,  infancy — Gift  to." 
to  daughter's  son. — See  M  D<tughter's  son." 

Gujar  tribe,  of  Gujrat  District — Custom — Gift  to  daughter's  son. — The  wajib-id-arz 
allowed  gifts  of  land  by  a  proprietor  to  his  daughter  and  sou-iudaw. 
Hell  that  a  gift  to  the  daughter's  son  was  within  the  spirit  of  the 
wajib-vl-ars,  and  that,  not  being  opposed  to  custom,  it  was  valid,  ... 

H. 

Hindu  Law — Adoption — Relinquishment  of  status — Jjisinherison. — Held   that,    no 
cording  to  Hindu  law  an  adopted  son  cannot  relinquish    his    status, 
nor  be  disinherited  by  his  adoptive  father, 
„  Ancestral  and  acquired  property — Liability  of,  for  father's  debts  contract- 

ed for  immoral  purposes — Suit  against  son  as  representative — Omis- 
sion to  plead  that  debts  were  contracted  for  immoral  purposes—* 
Estoppel. — Iu  October  1S75  the  present  defendants  sued  the  present 
plaint  iff  and  his  brother  as  the  legal  representatives  of  the  deceased 
debtor,  Sher  Siug,  their  father.  They  both  admitted  the  debt,  but 
the  present  plaiutiff  pleaded  that  he  had  no  assets,  and  that  he  had 
been  separated  20  years  before  from  his  father.  The  Court  granted 
a  decree  against  the  brothers  jointly,  as  representatives,  recoverable 
from  the  property  of  Sher  Sing,  deceased,  in  their  hands. 

In  execution  of  that  decree,  a  house  in  the  possession  of  the 
present  plaiutiff  was  attached.  He  applied  for  its  release  on  the 
ground  that  it  had  been  in  his  possession  for  30  years  and  was 
ancestral  property,  and  that  the  debt  sued  for  had  been  contracted 
fur  an  immoral  purpose.  His  application  haying  been  rejected  he 
instituted  the  present  suit. 

Held  that,  by  Hindu  law,  both  ancestral  aud  acquired  estates 
in  the  hands  of  a  son  are  upon  an  equal  footiug,  and  not  liable  for 
the  father's  debts  if  contracted  for  an  immoral  purpose;  and,  there- 
fore, that  as  the  plea  that  the  debts  had  been  contracted  tot  tu\ 
immoral  purpose  would  have  been  a  complete  answer  to  the  former 
suit,  and  the  plaintiff  had  omitted  to  put  it  forward,  he  was  now 
estopped  from  doing  so, 
"if  Ancestral  property — Liability  for  immoral  debts  of  deceased  father — 

Onus  of  proof . — No  inflexible  general  rule  can    be    laid    down,    in  a 
suit  by  a  creditor  against  the  sou  of  a  deceased   Hindu,  iu  order   to- 
declare  ancestral  property  in  the  hands  of  the  latter  liable  to  sale  h± 
satisfaction  of  the  debt  sued  upon,   as   to    whether   the   plain:, 
bound  to  prove  the  nature  of  the  debt,  or  the  defendant. 

Question  discussed  as  to  whom  the  onus  ysouid  lie  on  under 
certain  circumstance*, 
,,     Wid(iu:—S%9  "  Wide*" 
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No. 
I. 

-Khana  damad  (resident  ton-inflow) — Custom — Gujrat. — Found  by 
the  custom  of  Parganah  Gujrat,  that  a  son-in-law,  who  has  heen 
brought  up  and  married  in  his  father-in-law's  house,  has  lived  there 
continuously  to  his  death,  and  heen  joint  in  cultivation  with  him, 
is  entitled  to  succeed  to  his  land  with  the  consent  of  the  widow  and 
in  accordance  with  the  expressed  desire  of  the  deceased  proprietor,...         56 

„  Khana  damad,  or  resident  son-indaiv — Ancestral   property  of  natural 

family,  right  to  claim  share  in — Custom. — Held,  no  custom  to  tho 
contrary  being  proved,  that  a  Khana  damad  (resident  son-in-law)  or 
his  descendants  are  not  precluded  from  claiming  a  share  in  the  an- 
cestral property  of  their  natural  family,  merely  by  reason -trf  the  fact 
that  such  Khana  damad  had  succeeded  to  the  estate  of  his  father-in- 
law,  ...         GS 

,;  Mahomedan  Lajv — Custom — Sons  and  Grandsons — Right  of  representa- 
tion.— S.  A.  died  leaving  him  surviving  K.  A.,  a  son,  and  two 
grandsons  S.  and  M.  the  sons  of  A.  A.,  who  predeceased  his  father 
S.  A.  In  a  suit  by  K.  A.  claiming,  under  Mahomedan  Law,  the 
entire  estate  of  S.  A.  deceased — 

Found  that  custom  recognized  the  right  of  representation,    and 
therefore,  that  the  grandsons  were  not  excluded  from  inheriting,     ...  GO 

„  Mahomedans — Adoption — Child   brought  up  from  infancy — Gift   to — 

Appointment  of  heir — Jloshiarpur  District. — N.  M.  was  brought  up 
from  his  infancy  by  K.  B.,  lived  with  him  and  was  married  by  him. 
In  1872  K.  B.,  executed  a  deed  of  adoption  hi  which  lie  declared  that 
he  regarded  N.  ML  as  his  own  begotten  son  and  intended  that  he  should 
inherit  all  his  property.  In  1873  K.  B.  caused  mutation  of  names 
to  be  effected.  It  did  not  appear  that  N.  M.  was  put  in  possession, 
but  on  the  other  hand  there  was  no  evidence  that  between  1873  and 
his  death  K.  B.  revoked  his  declaration  that  N.  M.  was  his  adopted 
son  and  was  to  be  his  heir. — Held  that,  under  the  circumstances, 
N.  M.  was  entitled  by  custom  to    inherit  the  property  of  K.  B,     ...         70 

ft  Mahomedan — Weavers     of     Jalandhar — Daughters — Succession      of — 

Brothers1  sons  and  grandsons — Ancestral  house  property. — Found  that, 
by  the  custom  among  weavers  of  Jalandhar,  in  the  presence  of 
daughters,  brothers'  sous  and  grandsous  are  not  entitled  to  succeed 
to  ancestral  house  property,  ...  69 

})  Quasi  adopted  son — Sistei-'s  son — Mahomedan     Jats     of  Nawashahr 

Tahsil. — S.    a    Mahomedan   Jat  of   the    Nawashahr   Tahsil    in    the 
Jalandhar   District,    appointed   J.,    his   quasi    adopted    son,    to  be 
his  heir.     Found  that  custom  recognized  J.'s  right    under   the    cir- 
cumstances to  inherit  the  property  of  S.,  •••         80 
Insolvent,  residence  of. — See  "  Residence  of  Insolvent.1' 

,,  Estates  Court — Jurisdiction  of. — See  "  Jurisdiction.'" 
Interest  m  claim  secured  by  decree. — Succession  Jet  (X)  of  1865,  Section  282 — 
Distribution  of  assets — Priority — Mortgage  lien. — In  July  1876  B. 
took  out  letters  of  administration  of  the  estate  of  O'C.  deceased. 
The  largest  creditor  was  B.  himself,  who  held  a  lien  on  a  life  policy, 
which  represented  almost  the  entire  assets  of  the  deceased.  B.'s 
cdairn  was  however  under  a  decree  which   carried  no   interest.     The 
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Xo. 
remaining  creditors  contended    that    B.    was    only   entitled    to   his 
pro  rata  share  under  Section  282  Act  X  of  1865,  and   also   that   he 
was  entitled  to  no  interest  on  his  claim. 

Held  thy.t,  the  only  claims  to  priority  intended  to  be  excluded 
by  Section  282  were  claims  on  the  ground  that  the  debt  is  a  special- 
ty debt  and  on  other  grounds  ejusdem  generis,  and  therefore,  that 
B.  was  entitled  to  be  first  paid. 

Held  further,  that  B.'s  claim  being  based  upon  a  decree  which 
did  not  provide  for  the  payment  of  interest,  he  was  not  entitled  to 
interest  on  it,  ...         \\ 

J. 

Jagirdar — Manda,* — Tenancy  Act  {XXVIII  of  1868)  Section  5,  Clause  4 — Occup- 
ancy rights. — Held  that  the  term  jagirdar  includes  a  mafidar  in 
Clause  4,  Section  5  Act  XXVIII  of  1868,  ...         12 

Jats — Muhammadan,  of  Xaivashahr  Tahsil — Jalandhar  District — Quasi  adoption — 
Inheritance — Adoption  of  sister's  son. — S.,  a  Muhammadan  Jut  of  the 
Nawashahr  Tahsil,  appointed  J.,  his  quasi  adopted  son,  to  be  his  heir. 
Found,  that  custom  recognized  J.'s  right  under  the  circumstances  to 
inherit  the  property  of  S.  ...  80 

Joint  estate,  partition  of. — See  "  Partition." 

„  immoveable  property,  owned  by  Hindus — Sale  of  share  in — Right  of  Muham- 
madan auction  purchaser  to  partition. — R.  obtained  a  decree  against 
one  M.,  a  Hindu,  in  execution  of  which  M.'s  eighth  share  in  a  haveli 
was  sold  by  public  auction,  and  purchased  by  B.  K.  a  Mahomedan. 
In  a  suit  instituted  by  B.  K.  for  partition,  which  was  resisted  by  the 
remaining  sharers  in  the  haveli,  who  were  Hindus,  held  that  B.  K. 
was  entitled  to  partition  and  possession  of  the  share  purchased  by 
him,  ...  15 

„  Ichata — Suit  by  sharer  in  a,  for  recovery  of  particular  lands. — Held  that  a 
sharer  in  a  joint  khata  cannot  maintain  a  suit  against  his  co-sharer 
for  the  recovery  of  particular  lands  unless  he  can  show  either  that 
he  has  been  forcibly  dispossessed  of  those  lands,  or  that  he  made 
them  over  to  his  co-sharer  under  a  contract  by  virtue  of  which  he  is 
entitled  to  have  them  restored  to  him,  ...  21 

Jurisdiction — Civil  Court — Act  XXXIII  of  1871,  Section  65,  Clause  2 — Partition, 
Right  of  widoiv  to — Joint  estate. — Plaintiff,  a  widow,  on  the  death 
of  B.,  her  husband's  father,  in  1872,  was  recorded  as  owner  of  a  fifth 
share  in  the  khata  owned  by  B.  and  since  then  had  received  from 
defendants,  the  widow  and  sous  of  B.  who  were  recorded  as  owners 
of  the  remaining  four  shares,  a  fifth  share  of  the  produce  of  the 
khata.  Defendants  having  ceased  to  give  plaintiff  her  fifth  share 
of  the  produce,  she  instituted  a  suit  for  partition,  which  was  contest- 
ed by  the  defendants. 

Held  that  as  the  right  to  partition  was  contested,  the  suit  wa« 
not  barred  from  the  cognizance  of  the  Civil  Courts  by  Clause  2 
Section  65  of  Act  XXXIII  of  1871. 

Held  further,  that  plaintiff  was  entitled  to  partition,  ...         22 

„  Civil  Procedure  Code  Section  622 — Limitation. — Held   that  the    plea 

of  limitation  is  not  a  question  of  jurisdiction   within   the   meaning 
of  Section  622,  Act  X  of  1877,  ...        50 
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Jurisdiction — District  Court — Extra  Assistant  Commissioner's  Court — Contract  Act  So. 
(IX  of  1872,)  Section  265 — Suit  to  ivind  up  a  partnership  business. 
Plaintiff's,  representatives  of  a  deceased  partner  in  a  business  carried 
on  in  Calcutta,  instituted  a  suit  for  an  account  in  the  Court  of  the 
Extra  Assistant  Commissioner  at  Amritsar.  Held  that  the  suit  was 
one  to  have  the  partnership  business  wound  up,  and  fell  within  the 
terms  of  Section  2G5  of  the  Contract  Act,  IX  of  1872. 

Held  further,  that  the  Extra  Assistant  Commissioner  had  no 
jurisdiction ;  such  a  suit  being  triable  only  by  a  Court  not  inferior 
to  the  Court  of  a  District  Judge  ;  and  that,  as  the-  principal  place  of 
business  of  the  firm  was  in  Calcutta,  the  Amritsar  Courts  had  no 
jurisdiction,  •••  35 

„  Insolvent  Estates  Court — Residence  of  Insolvent — Act  IVrqf  1872,  Sec- 

tions 22  and  23.  —  P.  in  order  to  take  advantage  of  the  Insolvent 
Estates  Court  at  Lahore,  rented  a  house  in  Lahore  and  resided  in 
it  from  time  to  time  for  the  express  purpose  of  bringing  himself 
within  the  jurisdiction  of  the  Lahore  Court.  His  ordinary  place  of 
residence  before  he  presented  his  petition  was  and  continued  to  be 
Lumbal  la,  where  his  wife  and  children  were,  and  he  had  never 
carried  on  business  at  Lahore.  Held  that  P's  residence  wider  the 
circumstances  was  not  sufficient  to  give  the  Lahoro  Court  jurisdic- 
tion. A  debtor  who  does  not  reside  or  carry  on  business  and  wlio 
owes  no  debts  within  the  local  limits  of  the  jurisdiction  of  the  In- 
solvency Court  to  which  he  applies  under  Section  23  Act  IV  of 
1872,  is  not  entitled  so  to  apply  and  does  not  become  entitled  by 
coming  to  reside  temporarily  within  the  jurisdiction  with  the  sole 
and  express  object  of  making  such  application,  ...  34 

„  Small  Cause  Court — Suit  for  rent  of  cultivated  land. — A  suit  for  rent 

of  cultivated  land  is  excluded  from  the  cognizance  of  a  Court  of 
Small  Causes  by  the  4th  proviso  to  Section  6  of  Act  XI  of  1865,  ...,         44 

„  Act  XI  of  1865,    Section  6 — Moveable  property — 

Title  deeds — Suit  for  recovery  of — Plaintiffs  sued  to  recover  the  title 
deed  of  a  house  valued  at  lis.  250,  on  the  allegation  that  they  had 
purchased  the  house  through  the  defendant,  who  retained  the  pur- 
chase deed  against  their  will.  Held  that  the  suit  was  one  to 
recover  moveable  property,  cognisable  by  a  Court  of  Small  Causes, 
and  therefore,  that  no  special  appeal  lay,  ...         64 

}>  „  Civil  Procedure  Code  (Act  X  of  1877)  Section  17, 

Explanation  1 — Temporary  dwelling  place — Cause  of  action. — S.  D. 
was  sued  at  Amritsar,  where  he  temporarily  resided,  in  respect  of  a 
cause  of  action  which  arose  at  Ajnala.  Heidi  hat  the  Small  Cause 
Court  at  Amritsar  had  no  jurisdiction  to  entertain  the  suit. 

A  temporary  lodging  ouly  gives  jurisdiction  in  respect  of  a  cause 
of  action  arising  at  the  place  where  the  defendant  bos  such  a  lodging,  75 

n  Valuation  of  pre-emption  suit  for  purposes   of. — Held,  by    the    Full 

Bench,  that  suits  to  enforce  a  right  of  pre-emption  must  as  a  rule 
bo  valued  according  to  the  market  value  of  the  property  in  respect 
of  which  the  right  is  claimed,  for  the  purpose  of  determining  whe- 
ther the  suit  falls  within  the  pecuniary  limits  of  the  jurisdiction  of 
a  particular  Court. 

Civil  judgment  No.  G2  Punjab  Record,  1875,  over-ruled. 
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Xo. 
Held  by  the  Division  Bench,  where  the  Tahsildar,  having  juris- 
diction up  to  lis.  300,  entertained  a  suit  for  pre-emption   in  respect 
of  property  the  market  value  of  which  was  fouud  to  be  at  least    Ks. 
500,  that  the  suit  was  beyond  the  jurisdiction    of  the  Tahsildar,   ...         54 

K. 

Khana  damad — f  resident  son-in-law)  Succession — Custom — Gujrat. — Fouud  by  the 
custom  of  Parganna  Gujrat,  that  a  son-in-law,  who  has  been 
brought  up  and  married  in  his  father-in-law's  house,  has  lived  there 
continuously  to  his  death,  and  been  joint  in  cultivation  with  him, 
is  entitled  to  succeed  to  his  land  with  the  couseut  of  the  widow  and 
in  accordance  with  the  expressed  desire  of  the  deceased  proprietor,  56 
„  „  Ancestral   property    of   natural  family,   right 

to  claim  share  in — Custom. — Held,  no  custom  to  the  contrary  being 
proved,  that  a  khana  damad  (resident  son-in-law)  or  his  descendants 
are  not  precluded  from  claiming  a  share  iu  the  ancestral  property 
of  their  natural  family,  merely  by  reason  of  the  fact  that  such 
khana  damad-  had  succeeded  to  the  estate  of  his  father-in-law,  ...  68 
Khana  Khalee  Estates — Grant  of,  in  zamindari. — See  "  Zamindari." 
Khatris — Kukri  got — Firozpnr  District — Adoption — Daughter's  son, — Found  that, 
by  the  custom  of  Khatris  of  the  Kakri  got,  in  Mouzah  Salibvah, 
Tahsil  Mogah,  Zillah  Ferozpore,  the  adoption  of  a  daughter's  son  is 
valid.     Adoption  of  a  brother's  daughter's  son  accordingly  upheld,...  72 

„  of  Jalandhar — Custom — Alienation — Ancestral     house     property. — Fouud 

that  no  custom  existed  restraining  the  alienation  of  ancestral  house 
property  by  Khatris  of  the  town  of  Jullundur  at  the  instance  of 
possible  reversioners,  related  in  the  fifth  degree  from  the  alienor,   ...         51 

L. 

Land  Revenue  Act  (XXXIII  of  )  1S71,  Section  65,  Clause  2 — Partition — Right  of 
widow  to — Joint  estate — Jurisdiction — Civil  Court.  —  Plaintiff,  a 
widow,  on  the  death  of  B.,  her  husband's  father,  iu  1872,  was  record- 
ed as  owner  of  a  fifth  share  in  the  khata  owned  by  B.  and  since 
then  had  received  from  defendants,  the  widow  and  sons  of  B.,  who 
were  recorded  as  owners  of  the  remaining  four  shares,  a  fifth  share 
of  the  produce  of  the  khata.  Defendants  having  ceased  to  give 
plaintiff  her  fifth  share  of  the  produce,  she  instituted  a  suit  for 
partition,  which  was  contested  by  the  defendants. 

Held  that  as  the  right  to  partition  was  contested,  the  suit  was 
not  barred  from  the  cognizance  of  the  Civil  Courts  by  Clause  2 
Section  65  of  Act  XXXIII  of  1871. 

Held  further,  that  plaintiff  was  entitled  to  partition,  ...  22 

„  Assignment  of. — See  "  Assignment  of  land  revenue." 

Legitimation — Muhammadau  Law — Acknowledgment  of  son — Lt  gal  obstacle  to  mar- 
riage.— D.  an  uudivoreed  woman  left  her  husband  K.  who  was  still 
living,  and  went  and  lived  continuously  with  one  J.  by  whom  she  had 
three  children. 

Held,  assuming  there  was  a  marriage  between  J.  and  D.,  that  D. 
being  uudivoreed,  the  marriage  could  not  legally    have  taken  place, 
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No. 
and  that  therefore,    the  offspriug   of  the   connection,    even    if  the 
paternity  was  acknowledged  by  J.,  was  incapable  of  being  legitimated 
according  to   Muhammadan  Law. 

Civil  Judgment  No.  13,  Punjab  Record  1875,  distinguished,     ...         71 
Legal   proceedings — Liabilty   of  creditor    to    take,    against   principal    debtor. — See 

"  Principal  and  Surety." 
Limitation — Act  XIV of  1859,  Sections  20  and  21 — Execution  of  decree  fur  money—' 
Act  VIII  of  1859,  Section  2. — A  decree  for  money  against  the 
respondent  having  been  obtained  by  the  appellant  on  the  5th 
October  1866,  the  former  made  payments  on  account  up  to 
October  1869,  on  the  22nd  of  which  month  the  appellant  made  a 
bondfi.de  application  to  execute  the  same  in  respect  ofw-the  unpaid 
balance.  An  order  to  that  effect  was  refused  by  the  Court  which 
made  the  decree,  but  the  respoudeut  nevertheless  made  further  pay- 
meuts  on  account. 

On  the  4th  May  1871,  a  fresh  application  for  execution  was  made, 
which  was  eventually  again  refused,  the  Chief  Court  of  the  Punjab 
holding  that  the  decree  having  been  obtained  before  the  introduction 
of  Act  XIV  of  1859  into  the  Punjab,  the  case  must  be  governed  by 
the    provisions  of  Section   21    aud  not  by  Section    20  of  that  Act. 

Held,  by  the  Privy  Council,  that  the  application  of  22nd  October 
1869,  was  a  proceeding  to  enforce  the  decree  within  the  meaning 
of  Section  20,  and  having  been  taken  within  three  years  next  preced- 
ing the  application  of  4th  May  1871,  this  last  application  was  not 
barred  by  Section  21. 

The  prohibition  laid  down  in  Section  20  does  not  on  the  true 
construction  of  Section  21  apply  to  judgments  in  force  at  the  time 
of  passing  the  Act,  ...  7 

i\  Act  IX  of  1871,  Sec(io?i  15 — Suit  instituted  in  wrong  Court — Proceed- 

ings before  Revenue  Officer. — Plaintiff  applied  in  1875,  it?  respect  to 
the  land  in  suit,  to  the  Deputy  Commissioner  as  Revenue  Officer, 
to  be  settled  with,  on  which  proceedings  were  taken  which  remained 
pending  some  time.  The  present  suit  for  possession  was  admittedly 
barred,  unless  the  period  during  which  those  proceedings  were  pend- 
ing could  be  excluded  under  Section  15,  Act  IX  of  1871,  in  comput- 
ing the  period  of  limitation. 

Held  that  the  application  of  1875  was  not  a  suit  founded  upon 
the  same  right  to  sue  as  the  present  and  in  good  faith  instituted  in 
a  wrong  Court,  and,  therefore,  that  the  time  during  which  the 
revenue  proceedings  were  pending  could  not  be  excluded  in  comput- 
ing the  period  of  limitation,  ...  52 
„  ,,  Section  20 — Acknowledgment — Unqualified  admission 
of  subsisting  liability. — Plaintiff  sued  on  a  bond,  the  cause  of  action 
on  which  accrued  on  15th  September  1868,  and  relied  on  a  series 
of  letters  from  defendant  extending  from  14th  June  1870  to  23rd 
June  1872  as  acknowledgments.  The  claim  as  against  the  principal 
debtor  was  barred. 

The  letters  generally  complained  of  the  way  in  which  Dr. 
Menzies,  the  principal  debtor,  and  his  son — who  was  one  of  the 
sureties,  were  evading  their  obligations,  aud   urging   on    the    Bank 
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(plaintiff)  the  necessity  of  taking  vigorous  measures  agaiust  them, 
so  as  to  protect  the  writer,  Dr.  Morice  (defendant),  and  the  third 
surety,  Captain  Price,  from  the  loss  which  otherwise  they  would 
suffer.  Dr.  Morice  wrote  throughout  as  a  surety  still  liable  for  the 
debt. 

Tn  one  letter  dated  16th  June  1S71  Dr.  Morice  wrote  as  fol- 
lows : — • 

"  As  Dr.  Menzies  has  behaved  in  a  most  dishonest  and  disgrace- 

"  fill  rnauner,  I  think  he  ought  to  suffer  and  not  the  securities, 

"  I  trust  the  Bank  will  in  fairness  to  the  securities  take    all   steps 

':  iiigtheir  power  to  make  Dr.  Menzies  pay  his  own  debts 

'•'  I  will  agree  to  anything  it  propose 

The  letters  of  21st  and  23rd  June  1S72,  contained  the  fol- 
lowing : — 

•'■  I  have  just  heard  from  Captain  Price,  and  I  think  we  can 
make  arrangements  regarding  Dr.  Menzies'  debt  to  the  Bank  provid- 
ed the  Bank  is  not  too  hard  on  us.     I  shall  be  glad  to   hear   what 

the  Bank    propose." 

"  It  is  quite  impossible  for  us    to  pay  the   whole 

of  Dr.  Menzies'  debt,  including  interest,  down,  but  we  might  come  to 
some  arrangement  that  would  be  fair  to  the  Bank  without  being 
utterly  ruinous  to  ourselves 

On  or  about  8th  June  1870,  Dr.  Menzies  fled  from  India,  with- 
out giving  any  intimation  to  .the  Bank.  After  some  correspondence 
with  the  sureties,  and  after  writing  to  England  to  Dr.  Menzies 
threatening  proceedings,  the  Bank  by  a  letter  dated  22n  I  Xovember 
1S70,  put  the  matter  in  the  hands  of  their  Loudon  Solicitor,  Mr. 
Lattey. 

If  turned  out  that  Dr.  Menzies  had  gone  to  live  in  Guernsey,  and 
the  Attorney  General  of  that  island,  who  was  consulted,  gave  an  opi- 
nion to  the  effect  that  proceedings  could  not  be  taken  in  the  Courts 
there  until  Dr.  Meuzies  had  resided  there  a  year  and  a  day.  Before 
the  time  for  proceeding  arrived,  Dr.  Menzies  fled  to  some  place  on  the 
Continent,  and  when  next  the  Bank  got  a  distinct  clue  to  his  where- 
abouts he  was  at  Buenos  Ayres  in  South  America. 

Then  followed  correspondence  in  which  the  possibility  of  follow- 
ing him  there  was  discussed,  but  the  difficulties  were  great.  On 
23rd  August  1S72  Mr.  Lattey  advised  the  Bauk  to  abandon  the  idea 
of  instituting  proceedings  in  Buenos  Ayres.  He  wrote — "  I  am 
free  to  confess  that  such  steps  if  taken  would,  in  my  opinion,  be 
accompanied  with  considerable  risk  as  to  costs,  and  more  than  a 
strong  chance  of  a  futile  result."     On  this  advice  the  Bank  acted. 

On  the  8th  June  1S71  Dr.  Menzies  was  declared  a  bankrupt  in 
England,  and  the  Bank  accepted  a  dividend  uuder  his  bankruptcy  in 
England. 

On  27th  April  1872,  and  again  on  23rd  June  1872,  Dr.  Morice, 
by  letter,  urged  the  Bank  to  institute  proceedings  against  Dr. 
Menzies,  and  said  he  and  his  co-surety  Captain  Price  were  willing 
to  pay  expenses. 


So. 


xxxiv  INDEX  TO  CIVIL  JUDGMENTS. 


The  reference*  arc  to  the  Nag.  given  to  the  cases  in  the  "  liecord." 


No. 

To  the  second  letter  the  Secretary  to  the  Bank  replied  on  28th 
June  1872 — "  I  note  that  you  are  willing  to  pay  the  expenses  of 
prosecuting  Dr.  Menziea  at  Buenos  Ayres.  I  am  now  taking  steps 
to  have  this  done,  but  it  must  necessarily  be  a  jjjood  many  months 
before  the  result  can  be  known." 

Held  that  the  letters  contained  an  "  unqualified  admission  of 
Dr.  Morice's  liability  as  still  subsisting"  within  the  meaning  of 
Section  20,  Act  IX  of  1871. 

That  the  letter  of  16th  June  1871,  being  written  within  three 
years  from  the  date  on  which  the  cause  of  action  originally  accrued, 
gave  plaintiff  a  new  period  of  limitation  extending  to  16th  Juue 
1874. 

That  the  letters  of  21st  and  23rd  June  1872  as  acknowledg- 
ments extended  the  period  over  three  years  more,  i.  e.  to  the  latter 
half  of  June  1875,  and  that  the  suit  having  been  instituted  on  8th 
June  1875  wns  within  time,  ...  2 

Limitation  Act  IX  of  1871,  Section  20 — Acknowledgment — Items  barred  by  limitation 
— A  Court  of  first  instance  admitted  in  evidence  an  acknowledgment 
of  a  debt,  which  embraced  items  more  than  3  years  old,  and  conse- 
quently barred  by  limitation.  Held  that  the  Appellate  Court  was 
bound  to  enquire  and  decide  whether  only  items  not  then  barred  by 
limitation  were  comprised  in  the  balance  struck,  which  was  acknow- 
ledged by  defendants  to  be  due. 

A  written  acknowledgment  is  only  effectual   under  Section    20, 
Act  IX  of  1871  in  giving  a  fresh  period  of  limitation  for  a  debt  when 
it  is  signed  before  the  expiration  of  the  period  prescribed  for  the  debt,         28 
yt  „  „  and   Schedule  II,  No.  62 — Account  stated.  — 

Held,  by  the  Full  Bench,  that  a  statement  of  account  does  not  give 
a  fresh  starting  point  unless,  1st,  it  is  in  writing  and  satisfies  the 
requirements  of  Section  20,  Act  IX  of  1871,  or,  2nd,  amounts  to  a 
new  contract  between  the  parties,  in  which  case  it  furnishes  a  new 
cause  of  action,  ...  3 

'tp  „  Section   27 — Easement — Right   of  way. — In  a  suit    for 

an  easement  or  right  of  way,  the  question  for  decision  is  whether 
the  way  has  been  openly  and  peaceably  used  and  as  of  right  without 
interruption  for  a  period  of  20  years  ending  within  two  years  next 
before  the  institution  of  the  suit.  (Section  27,  Act  IX  of  1871). 
Where  it  was  found  that  the  way  was  not  used  for  more  than  ten 
years  at  most,  held  that  the  plaintiff's  claim  to  a  right  of  way  failed,  25 

it  „  Schedule  II,  No.  10 — Actual  possession — Pre-emption. — 

On  3rd  February  1876,  B.  R.  purchased  a  shop  from  P.  The  shop 
was  occupied  by  a  tenant  who  accepted  B.  It.  as  his  landlord  on  the 
same  date,  and  agreed  to  pay  the  rent  to  him.  No  formal  deed  of 
sale  was  executed  or  registered  till  April  1876,  owing  to  the  vendor 
P.  being  in  jail  in  execution  of  a  decree,  but  the  shop  was  verbally 
sold  on  3rd  February  1876,  and  a  mortgage  deed  relating  to  the 
shop  made  over  to  the  vendee  B.  ft.  In  March  1877  the  plaintiff 
instituted  his  suit  for  pre-emption. 

Held  that  the  sale  was  complete  on  3rd  February  1876,  that 
B.  R.  took  "  actual  possession"  ou  that  date  within  the  meaning  of 
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Article  10,  Schedule  II,  Act  IX  of  1871,  and  that,  accordingly,   the 
claim  was  burred  by  limitation,  ...  29 

Limitation  Act  IX  of  IS?  I,  Schedule  II,  Xo.  95— Suit  to  recover  value  of  cattle  wrong- 
fully and  fraudulently  received  by  defendants. — Plaintiff  sued  to 
recover  the- value  of  cattle  wrongfully  and  fraudulently  received  by 
defendants,  representing  themselves  as  agents  of  S.,  and  appropria- 
ted by  them  to  their  own  use.  Held  that  the  suit  was  one  coming 
under  No.  95,  Schedule  II,  Act  IX  of  1871,  and  that  limitation 
begun  to  run  from  the  time  when  the  alleged  fraud  became  known 
to  the  plaintiff,  ...  19 

?J  ,,  ,,  Xo.    14-S — Acknowledgment     of  mortgage — • 

Admission  in  deposition  signed  by  mortgagee — Elder  brother  acting  on 
behalf  of  younger  brother. —  In  a  deposition  in  writing  recorded  in  1857 
in  a  previous  suit,  and  sigued  by  the  mortgagee  K.  M.,  he  admitted 
the  title  of  his  mortgagor.  To  that  suit  K.  co-mortgagee,  was  no 
party,  but  it  was  found  that,  in  accordance  with  the  practice  in 
those  days.  K.  M.  as  head  of  the  family  was  acting  for  R.  his  younger 
brother.  In  a  suit  instituted  in  1877,  for  redemption  of  mortgage, 
held  that,  the  admissiou  in  the  deposition  of  1857  signed  by  K.  M. 
was  a  sufficient  acknowledgment  of  the  title  of  the  mortgagor 
within  the  meaning  of  Article  148,  Schedule  II  of  the  Limitation 
Act  1871,  and  that,  as  the  admission  of  1857  was  made  by  K.  If. 
on  his  own  behalf,  and  as  agent  of  his  brother  R.,  the  claim  was 
within  limitation,  ...         78 

yt  „  „  Art.  167 — Decree   providing    that    execution 

shall  be  stayed  for  a  certain  period — Date  from  which  limitation  begins 
to  run. — On  4th  November  1&73.  M.  M.  obtained  a  decree  against 
R.,  but  the  decree  provided  that  execution  should  be  stayed  until  ft 
cross-suit,  lodged  by  R.,  should  be  decided.  The  suit  lodged  by  R. 
was  finally  decided  on  7th  March  1876,  and  M.  M.  on  4th  April 
1877  (within  3  years  from  the  date  of  the  final  decision  in  the  cross- 
suit,  but  after  3  years  from  the  date  of  the  decree  obtained  by  M. 
14.,)  applied  for  execution, 

Held  by  Lindsay  aud  Plowden,  JJ.,  (Smyth,  J.  dissenting,)  that 
when  a  decree  is  passed  which  by  its  terms  is  not  to  be  executed  till 
a  future  date,  the  date  of  the  decree,  aud  not  the  date  when  it  be- 
comes enforceable  is  to  be  taken  in  computing  the  period  of  limita- 
tion under  Clause  I,  Article  167,  Schedule  II,  Act  IX  of  1871.  And, 
therefore,  that  the  application  of  4th  April  1877  was  barred. 

Per  Smyth,  J.,  contra.  —In  the  case  of  a  decree  which  by  its 
terms  is  not  to  be  executed  till  a  future  date,  H  the  date  of  the  de- 
cree." in  the  sense  in  which  those  words  are  used  in  Clause  1,  Article 
167,  should  be  taken  to  be  the  date  on  which  the  decree  becomes 
enforceable,  and  not  the  date  on  which  the  decree  was  passed,        ...  43 

,,  Jurisdiction — Civil  Procedure  Code,  Section  622 — Held  that  the  plea 

of  limitation  is  not  a  question  of  jurisdiction  within  the  meaning  of 
Section  622,  Act  X  of  1877,  ...         59 

„  Plaint  filed  by  recognized  agent  without  power  <■  v — Acceptance 

of  plaint  by  Court — Act  VIII  of  1859,  Section  17 — Punjab  ffovemnunt 
Notification  Xo,  1225,  dated  26th  September  I860,— -On  30th  January 
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1877,  (before  the  period  of  limitation  hud  expired)  plaintiff  institut- 
ed his  suit  in  the  proper  Court  at  Attari.  The  plaint  was  presented 
(without  a  power  of  attorney)  by  plaintiffs  daughter-in-law,  R.,  who 
stated  that  plaintiff  came  with  her  and  became  (extremely  ill,  that 
he  was  lying  outside  the  village,  and  that  as  the  period  of  limitation 
was  expiring  he  had  sent  her  on  to  file  it. 

On  the  same  date  the  Court,  directed  the  plaint  to  be  kept  in 
tie  office,  and  B.  to  bring  the  plaintiff  in  person  or  else  a  mukhtar- 
natna  from  him. 

On  19th  February  1877  (after  the  period  of  limitation  had  ex- 
pired) plaintiff  was  taken  to  Court  in  a  doolie  and  attested  a  mukh- 
tarnama  by  which  he  appointed  his  nephew  J.  S.  his  miikhtar  for 
the  purpose  of  conducting  the  suit. 

Held  that  a  written  authority  to  present  the  plaint  was  not 
necessary  in  favor  of  R.  acting  as  recognized  agent  of  the  plaintiff 
under  the  proviso  to  Section  17,  Act  VI II  of  1859,  added  by  Punjab 
Government  Notification  No.  1225,  dated  2Gth  September  1866,  and 
the  Court  having  in  fact  accepted  and  retained  the  plaint  it  was 
filed  within  time,  ...  9 

M. 
Mafidar. — See  "  Jagirdar" 

Muhammadan  Jats. — Nawashahr  Tahsil — Jullundur  District — Quasi  adoption — In- 
heritance— Adoption  of  sister's  son — S.,  a  Muhammadan  Jat  of  the 
Nawashahr  Tahsil,  appointed  J.  his  quasi  adopted  son  to  be  his 
heir.  Found,  that  custom  recognized  J.'s  right  uuder  the  circum- 
stances, to  inherit  the  property  of  S.,  ...  80 
r)  Laiv — Acknowledgment  of  son — Ligitimation — Legal  obstacle  to  marri- 
age.— D.  an  undivorced  woman  left  her  husband  K.  who  was  still 
living,  and  went  and  lived  continuously  with  one  J.  by  whom  she  had 
three  children. 

Held,  assuming  there  was  a  marriage  between  J.  and  D.,  that  D. 
being  undivorced,  the  marriage  could  not  legally  have  taken  place, 
and  that  therefore,  the  offspring  of  the  connection,  even  if  the 
paternity  was  acknowledged  by  J.,  was  incapable  of  being  legitimated 
according  to   Muhammadan  Law. 

CivilJudgmeut  No.  13,  Punjab  Record  1875,  distinguished,     ...         71 
7t  Ciisto?u — Inheritance — Sons  and  Grandsons — Right  of  representa- 

tion.— S.  A.  died  leaving  him  surviving  K.  A.,  a  son,  and  two 
grandsons  S.  and  M.  the  sons  of  A.  A.,  who  predeceased  his  father 
S.  A.  In  a  suit  by  K.  A.  claiming,  under  Mahammadau  Law,  the 
entire  estate  of  S.  A.  deceased — ■ 

Found  that  custom  recognized  the  right  of  representation,    and 
therefore,  that  the  grandsons  were  not  excluded  from  inheriting,     ...         60 
t)  Restitution  of  conjugal  rights — Adultery — Violation  of  marriage 

contract. — In  a  suit  for  restitution  of  conjugal  rights,  it  was  pleaded 
(among  other  grounds)  that  plaintiff  had  lost  his  rights  by  reason 
of  his  adultery.  Held  that  the  fact  of  plaintiff  haviug  had  sexual 
intercourse  with  prostitutes  during  the  absence  of  his  wife,  she  per- 
sistently for  years  having  refused  to  live  with  him,  was  not  so  gross 
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a  violation  of  the  marriage  contract  as  to  disentitle  plaintiff  to  the 
custody  of  his  wife,  ...  41 

Muhammadan  Sheikhs — Childless  village  proprietor — Gift  to  daughter's  son  of  ances- 
tral property. — Found  that  custom  precluded  a  childless  village  pro- 
prietor from  making  a  gift  of  his  ancestral  property  to  his  daughter's 
son,  in  the  presence  of  nephews,  ...         39 

,,  vers  of  Jalandhar — Daughters — Succession  of — Brothers'  sons  and 

grandsons — Ancestral  house  property. — Found  that,  hy  the  custom 
among  weavers  of  Jalandhar,  in  the  presence  of  daughters,  brothers' 
sous  and  grandsons  are  not  entitled  to  succeed  to  ancestral  house 
property,  ...         69 

Maintenance — Suit  for  arrears  of,  ivithout  rate  having  been  fixed,  or  demand  made — 
Hindu  widow — Practice. — Held  by  the  Full  Bench  (  Fitzpatrick, 
Plowden  and  Smyth,  JJ.  )  that  a  suit  by  a  Hindu  widow  for  arrears 
of  maintenance,  in  the  nature  of  a  suit  for  breach  of  an  obligation 
to  maintain,  will  lie  notwithstanding  that  the  rate  of  maintenance 
has  not  been  fixed  by  agreement  or  by  decree  of  Court. 

Held  also  by  the  Full  Bench  (Fitzpatrick,  Plowden  and 
Smyth,  J  J.)  that  where  a  maintenance  allowance  has  been  fixed  no 
demand  is  required  to  be  proved  to  sustain  a  suit  for  arrears  of  such 
allowance ;  but  where  no  allowance  has  been  fixed,  and  the  suit  is 
one  for  damages  for  breach  of  the  obligation  to  maintain,  it  may 
or  may  not,  according  to  the  circumstances  of  the  case,  be  necessary 
to  prove  a  demand  in  order  to  establish  the  breach  of  the  obliga- 
tion. 

Held  by  the  Division  Bench  (Lindsay  and  Smyth,  JJ.)  that  the 
amount  allowed  for  the  maintenance  of  a  Hindu  widow  should  be  in 
proportion  to  her  wants,  that  is,  her  own  support  aud  that  of  those 
dependent  on  her,  regard  being  also  had  in  fixing  such  amount  to 
the  meaus  of  the  estate  and  the  general  circumstauces  of  the  par- 
ticular case,  ...         14 

Mistake  of  law  or  fact — Voluntary  payment — Suit  to  recover — Construction  of  docu- 
ment.— Where  A.,  misconstruing  the  terms  of  a  lease,  made  pay- 
ments or  granted  remissions  of  money  to  B.,  aud  subsequently  sued 
B.  to  recover  back  the  money  on  the  ground  that  it  had  been  paid 
or  remitted  by  mistake,  Held,  that  such  mistake  was  one  of  law,  or 
ignorance  of  a  particular  right,  aud  not  a  mistake  of  fact,  and  there- 
fore, that  A.  was  not  entitled  to  recover,  ...         33 

Mortgage — Acknowledgment  of.     See  "  Acknowledgment." 

,,  Bond — General  hypothecation  of  moveable  and  immoveable  property. — A 
bond  which  does  not  specify  the  property  alleged  to  be  hypotheca- 
ted, but  merely  engages  that  the  debt  may  be  realized  from  the 
moveable  and  immoveable  property  of  the  debtor,  held  not  to  operate 
as  a  mortj  ...         74 

„       lien — See  "  Priority." 

„  of  occupancy  rights. — Death  of  occupancy  tenant  xoithout  heirs — Right  of 
mortgagee  as  against  proprietor — Punjab  Tenancy  Act,  XXV II I  of 
1868,  Sections  Sj.  and  35. — Plaintiff,  proprietor,  sued  to  recover 
possession  of  land  held  by  defendant,  mortgagee  of  Sharafdin,  occu- 
pancy tenant,  who  died  without  heirs  two   years  before   suit  was 
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brought.  Held  that  plaintiff  was  entitled  to  a  decree,  as  the  in- 
terest of  the  mortgagee  in  the  land  could  be  no  greater  and  last  no 
longer  than  that  of  the  mortgagor  (occupancy  tenant)  from  whom  it 
was  derived,  and  that  the  mortgagor's  interest  having  come  wholly 
to  an  end  by  reason  of  his  death  without  heirs,  the  mortgagee's 
interest  ceased  with  it,  even  if  the  mortgage  was  made  with  the 
proprietor's  knowledge  or  was  afterwards  assented  to  by  him,         ...         79 

Mortgage — Pre-emption — Custom — Act  TV  of  1872,  Sections  7  and  10. — Found  by 
the  custom  of  Mouza  Majri,  Tahsil  and  Zilla  Umballa,  that  the 
right  of  pre-emption  extends  to  mortgages  ;  and  held,  following  No. 
53  Punjab  Record  1877,  that  effect  must  be  given  to  such  custom 
under  Seotiou  7,  Act  IV  of  1872,  notwithstanding  Section*10  of  that 
Act,  ...         49 

„  Redemption  of,  in  part — Suit  by  one  sharer. — Held  that  a   suit  will  not 

lie  to  redeem  a  share  of  property  mortgaged,  ...  76 

Moveable  property — Sale  of,  in  execution  of  decree — Title  acquired  by  purchaser — 
Property  wrongly  attached  and  sold — Remedies  of  real  owner  of  goods 
—Civil  Procedure  Code  Act  X  of  1877,  Sections  266  and  287.— 
Where  moveable  property  belonging  to  A  was  attached  and  sold  in 
execution  of  a  decree  against  B,  held  that  A  was  entitled  to  sue  the 
auction-purchaser  for  the  restoration  of  the  specific  moveable  or  for 
its  value. 

The  purchaser  of  moveable  property  at  an  execution  sale  does 
not  take  au  absolutely  unimpeachable  title  to  the  property,  and  the 
fact  that  the  real  owner  may  have  a  remedy  by  a  suit  for  damages 
against  the  execution-creditor  for  causing  the  property  to  be  attach- 
ed and  sold  does  not  debar  him  from  bringing  a  suit  to  recover  the 
property  itself  from  the  auction-purchaser,  ...         82 

N. 

Near  Relative,  Adoption  of — Construction  of  Riwaj-i-am. — B  S.  whose  father  D. 
S.  had  been  adopted  by  a  collateral  G.,  was  adopted  by  S.  D.,  own 
brother  of  D.  S.  The  riwaj-i-am  of  the  district  ran  to  the  effect  that 
"  among  Bujwa  Rajputs  a  proprietor  may,  having  regard  to  near 
"  relationship,  adopt  a  son  from  collaterals  descended  from  the  same 
"  common  ancestor,  but  may  not  adopt  a  person  from  another 
"  caste,  or  a  daughter's  son,  or  a  sister's  son,  or  a  son-in-law." 

It  was  also  found  after  a  local  enquiry  that  no  custom  existed 
which  would  render  the  adoption  invalid. 

Held  that  the  proper  construction  of  the  riwaj-i-am  was  not  that 
the  nearest  relative  must  be  adopted,  so  as  to  invalidate  the  adoption 
of  a  relative  otherwise  eligible.  The  rule  of  factum  valet  would  apply ; 
and  as  no  other  custom  existed  rendering  the  adoption  invalid,  it 
must  be  upheld,  ...         47 

Nuisance — Public  thoroughfare — Street — Suit  to  close  a  drain. — Plaintiff  sued  to 
compel  defendant  to  close  a  drain  through  which  the  water  from 
his  mosque  flowed  on  to  the  public  street  in  front  of  plaintiff's 
premises.  Held  that  the  suit  was  not  maiutaiuable  without  proof 
of  special  damage,  differing  not  merely  in  degree  but  in  kind  from 
that  sustained  by  the  rest  of  the  public,  --        10 
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0. 

Onus  of  proof . — Ancestral  property — Liability  of,  for  debts  contracted  for  immoral 
purposes. — No  inflexible  general  rule  can  be  laid  down,  in  a  suit 
by  a  creditor  against  the  son  of  a  deceased  Hindu,  iu  order  to 
declare  ancestral  property  in  the  hands  of  the  latter  liable  to  sale  in 
satisfaction  of  the  debt  sued  upon,  as  to  whether  the  plaintiff  is 
bound  to  prove  the  nature  of  the  debt,  or  the  defendant. 

Question   discussed  as  to   whom  the  onus   would  lie  on  under 
certain  circumstances,  ...  1(> 

Occupancy  rights — Tenancy  Act  (XXVIII  of  1868)  Section  5,  Clause  I/. — Jagirdar. 
Mafidar. — Held  that  the  term  jagirdar  includes  a  mafidar  in 
Clause  4,  Section  5,  Act  XXVIII  of  1868,  ...         12 

„  „  Section  9 — Shamilat   or   com- 

mon land. — Section  9  of  Act  XXVIII  of  1868,  which  enacts  that  a 
tenant  cannot  acquire  rights  of  occupancy  in  common  land  under 
Chapter  II  of  the  Act,  does  not  apply  to  cases  where  occupancy 
rights  in  common  land  have  been  ackuowledged  prior  to  the  pro- 
mulgation of  that  Act. 

Civil  Judgment  Xo.  30,  Punjab  Record  for  1872,  distinguished,         31 

n  Death  of  occupancy  tenant  without   heirs — Right  of  mortgagee   as 

against  proprietor — Punjab  Tenancy  Act,  XXVIII  of  1868,  Sections 
Sit  and  85. — Plaintiff,  proprietor,  sued  to  recover  possession  of  land 
held  by  defendant,  mortgagee  of  Sharafdin,  occupancy  tenant,  who 
died  without  heirs  two  years  before  suit  was  brought.  Held  that 
plaintiff  was  entitled  to  a  decree,  as  the  interest  of  the  mortgagee  iu 
the  land  could  be  no  greater  and  last  no  longer  than  that  of  the 
mortgagor  (occupancy  tenant)  from  whom  it  was  derived,  and  that 
the  mortgagor's  interest  having  come  wholly  to  an  end  by  reason  of 
his  death  without  heirs,  the  mortgagee's  interest  ceased  with  it, 
even  if  the  mortgage  was  made  with  the  proprietor's  knowledge  or 
was  afterwards  assented  to  by  him,  ...  7$ 

Occupation  of  land  by  person  without  title — Erection  of  buildings — Delay  on  part  of 
owner  in  bringing  suit — Acquiescence — Relief  to  which  occupier  with- 
out title  is  entitled. — Defendants  occupied  and  erected  hatcha  buildings 
upon  land  belonging  to  the  plaintiffs.  After  a  period  of  6  or  7 
years  plaintiffs  sued  to  eject  the  defendants  from  the  land.  Held 
that  defendants  were  not  entitled  to  continue  in  possession  of  the 
katcha  buildings  but  were  entitled  to  remove  the  materials  thereof. 
Mere  delay  ou  the  part  of  an  owner  of  land  in  suiugf  a  person 
in  possession  without  title,  who  erects  buildiugs  on  the  land  he  has 
illegally  occupied,  does  not  entitle  the  possessor  to  be  maintained 
in  possession.  The  particular  relief  to  which  a  possessor  so  situat- 
ed is  entitled  must  depend  upon  the  circurnstanees  of  the  case,     ...         53 

P. 

Punjab  Tenancy  Act  XXVIII  of  1S68.— See  u  Tenancy  Act." 
Parol  evidence — Admissibility  of. — See  "  Evidence  Act  (  /  of  1872)  Section  9t. 
Partition  of  a  share  in  joint    immoveable  property  owned  by  Hindus,  purchased  by  ct 
Muhavimadan. — K.  obtained  a  decree  against  one  M.,  a  Hindu,    iu 
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execution  of  which  M.'s  eighth  share  in  a  haveli  was  sold  hy  public 
auction,  and  purchased  by  13.  K.  a  Mahomedan.  In  a  suit  institut- 
ed by  B.  K.  for  partition,  which  was  resisted  by  the  remaining 
sharers  in  the  haveli,  who  were  Hindus,  held  that  B.  K.  was  entitled 
to  partition  and  possession  of  the   share    purchased  by  him, 

Partition — Right  of  widow  to,  in  a  joint  estate. — Jurisdiction — Civil  Court — Act 
XX XI II  of  1871,  Section  65,  Clause  2.— Plaintiff,  a  widow,  on  the 
death  of  B.,  her  husband's  father,  in  1872,  was  recorded  as  owner 
of  a  fifth  share  in  the  khata  owned  by  B.  and  since  then  had  received 
from  defendants,  the  widow  and  sons  of  !>.,  who  were  recorded  as 
owners  of  the  remaining  four  shares,  a  fifth  share  of  the  produce 
of  the  khata.  Defendants  having  ceased  to  give  plaintiff  her  fifth 
share  of  the  produce,  she  instituted  a  suit  for  partition,  which  was 
contested  by  the  defendants. 

Held  that  as  the  right  to  partition  was  contested,  the  Ruit  wai 
not  barred  from  the  cognizance  of  the  Civil  Courts  by  Clause  2 
Section  65  of  Act  XXXIII  of  1871. 

Held  further,  that  plaintiff  was  entitled  to  partition. 
Per  Fitzi'atriok,  J. — Because   there   had    been  a  separation  in 
interest  and  right  between  the  parties,    notwithstanding  that    there 
had    been    no   actual    division,   and    the  joint   family   relationship 
between  them  had  thus  been  put  an  end  to. 

Per  PLOWDEN,  J. — Because  the  plaintiff  was  equitably  entitled 
to  such  relief,  as  being  best  calculated  to  secure  to  her  rights  which 
the  defendants  omitted  to  recognize  in  practice, 

Partnership — Suit  to  wind  vp  a  partnership  business — Jurisdiction — District  Court 
— Extra  Assistant  Commissioner's  Court. — See  "  Jurisdiction." 

Payments  i?i  satisfaction  of  decree,  made  out  of  Court  but  not  certified  to  the  Court. 
See  "  Civil  Procedure  Code  (Act  VIII  of  1859)  Section  206"—"  Ex- 
ecution of  decree." 

Payment,  Voluntary, — Suit  to  recover — Mistake  of  law  or  fact — Construction  of 
document. — Where  A.,  misconstruing  the  terms  of  a  lease,  made 
payments  or  granted  remissions  of  money  to  B.,  and  subsequently 
sued  B.  to  recover  back  the  money  on  the  ground  that  it  had  been 
paid  or  remitted  by  mistake,  Held,  that  such  mistake  was  one  of  law, 
or  ignorance  of  a  particular  right,  and  not  a  mistake  of  fact,  and 
therefore,  that  A.  was  not  entitled  to  recover, 

Pensions  Act  (XXIII  of  1871),  Section  11 — Pension — Assignment  of  land  revenue 
for  benefit  of  shrine. — The  revenue  of  certain  land  was  assigned  to 
the  custodian  of  a  shrine  for  the  benefit  thereof.  Held,  that  such 
assignment  of  land  revenue  was  not  a  pension  within  the  meaning  of 
Section  11  of  the  Pensions  Act  XXIII  of  1871, 

Plaint,  return  of,  after  trial  on  the  merits — Power  of  Appellate  Court. — An  Appel- 
late Court  has  power  to  direct  the  return  of  a  plaint,  notwithstand- 
ing a  trial  upon  the  merits  in  the  first  Court,  if  it  he  found  that 
such  Court  ought  to  have  returned  it  under  Section  57  (a)  of  Act  X 
of  1877, 
,,  filed  by  recognized  agent  without  power  of  attorney — Acceptance  of  plaint  by 
Court — Limitation,— Act  VIII  of  1859,  Section  17 — Punjab  Govern- 
ment Notification  No.  1225,  dated  26th   September  1866.— On    30th 
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January  1877,  (before  the  period  of  limitation  had  expired)  plaintiff 
instituted  his  suit  in  the  proper  Court  at  Attari.  The  plaint  was 
presented  (without  a  power  of  attorney)  by  plaintiffs  daughter-in- 
law,  R.,  who  seated  that  plaintiff  came  with  her  and  became  ex- 
tremely ill,  that  he  was  lying  outside  the  village,  and  that  as  the 
period  of  limitation  was  expiring  he  had  sent  her  on  to  file  it. 

On  the  same  date  the  Court  directed  the  plaint  to  be  kept  in 
the  office,  and  R.  to  bring  the  plaintiff  in  person  or  else  a  mukhtar- 
riama  from  him. 

On  19th  February  1S77  (after  the  period  of  limifhtion  had  ex- 
pired^ plaintiff  was  taken  to  Court  in  a  doolie  and  attested  a  rnukh- 
tarnama  by  which  he  appointed  his  nephew  J.  S.  his  mukhtar  for 
the  purpose  of  conducting  the  suit. 

Held  that  a  written  authority  to   present   the   plaint   was   not 
necessary  in  favor  of  R.  acting  as  recognized  agent  of  the   plaintiff 
under  the  proviso  to  Section  17,  Act  VIII  of  1859,  added  by  Punjab 
Government  Notification  No.  1225,  dated  26th  September  1866,  and 
the  Court  having  in  fact  accepted  and   retained   the   plaint   it    was 
filed  within  time, 
Pleader — Agreement  by,  for  extra  remuneration  contingent  on  success — Contract  Act 
IX  of  1872,  Sections  10  and  23— Act  XX  of  1865,  Section  39.— B 
by  the  Full  Bench,  that  the  effect  of  Section  39   of  Act  XX  of  1 
is  not  to  restrict  the  power    of  a  pleader   and   client  to    settle   by 
private  agreement  the  remuneration  to  be  paid  to    the   former   by 
the  latter  for  professional  services,  but  to  leave  them  at  full  liberty 
to  make  such  agreements,  subject  to  the    provisions  of  the    general 
law  of  contract. 

The  validity  of  such  an  agreement  when  called  in  question 
must  be  determined  by  applying  the  tests  prescribed  in  the  Con- 
tract Act,  1872. 

Held,  further  by  the  Full  Bench,  that  an  agreement  between  a 
pleader  and  client  regarding  the  remuneration  for  professional  ser- 
vices of  the  former  in  conducting  a  legal  proceeding  for  his  client  in 
Court,  which  stipulates  for  payment  to  the  pleader,  in  addition  to 
a  sum  to  be  paid  in  advance,  of  a  further  sum  conditional  upon 
success,  is  not  void  as  being  opposed  to  public  policy,  merely  be- 
cause it  contaius  such  a  stipulation. 

Circumstances  affecting  the  validity  of  such  ageements  considered. 

The  decision  of  the  majority  of  the  full  Bench  in  Civil  Judg- 
ment No.  26,  Punjab  Record  for  1874,  regarding  the  operation  of 
Section  39,  Act  XX  of  1865,  dissented  from, 
Pre-emption. — Limitation — -Act  IX  of  1871,  Schedule  II,  No.  10 — Actual  possession. 
— On  3rd  February  1876,  B.  R.  purchased  a  shop  from  P.  The  shop 
was  occupied  by  a  teuaut  who  accepted  B.  R.  as  his  landlord  on  the 
same  date,  and  agreed  to  pay  the  rent  to  him.  No  formal  deed  of 
sale  was  executed  or  x*egistered  till  April  1876,  owing  to  the  vendor 
P.  beiug  in  jail  in  execution  of  a  decree,  but  the  shop  was  verbally 
sold  on  3rd  February  1876,  and  a  mortgage  deed  relating  to  the 
shop  made  over  to  the  vendee  B.  R.  In  March  1877  the  plaintiff 
instituted  his  suit  for  pre-emption. 


Ko, 
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Held  that  the  sale  was  complete  on  3rd  February  1876,  that 
B.  R.  took  "  actual  possession"  on  that  date  within  the  meaning  of 
Article  10,  Schedule  II,  Act  IX  of  1871,  and  that,  accordingly,  the 
claim  was  barred  by  limitation, 
Pre-emption — Mortgage — Custom — Act  IV  of  1872,  Sections  7  and  10. — Found  by 
the  custom  of  Mouza  Majri,  Tahsil  and  Zilla  Umballa,  that  the 
right  of  pre-emption  extends  to  mortgages;  and  held,  following  No. 
53  Punjab  Record  1877,  that  effect  must  be  given  to  such  custom 
under  Section  7,  Act  lVtof  1872,  notwithstanding  Section  10  of  that 
Act, 
;,  Relationship — 'Hereditary  occupant  of  land  sold. — Plaintiff   claiming 

a  right  of  pre-emption  was  collaterally  related  in  the  8th  degree  to 
the  vendors,  while  the  vendees  were  collaterally  related  in  the  9th 
degree,  and  were  also  hereditary  cultivators  of  the  land  sold,  and 
had  been  iu  possession  of  it  for  a  long  time.  On  the  latter  ground 
the  Courts  below  dismissed  the  plaintiff's  suit.  Held  by  the  Chief 
•Court  that  the  plaintiff  being  nearer  in  the  order  of  relationship, 
was  entitled  to  a  decree,  under  Section  14,  Act  IV  of  1872. 
w  Waiver  of  right  by  first  pre-emptor  in  favour  of  stranger — Subsequent 

assertion  of  right  against  second  pre-emptor — Estoppel. — Held  that  a 
pre-emptor,  who  has  once  waived  his  right  to  acceptor  insist  upon 
an  offer  of  sale,  cannot  afterwards  come  forwa>d  and  re-assert  his 
right  against  another  person  who  has  claimed  pre-emption  in  tho 
same  sale,  and  obtained  a  decree  transferring  the  property  to  himself, 
„  suit — Valuation  of,  for  purposes  of  jurisdiction.— r&oe  "  Jurisdiction" 

and  "  Valuation." 
Principal  and  Surety — Liability  of  creditor  to  take  legal  proceedings  against  princi- 
pal debtor — Discharge  of  sureties — Act  IX  of  1872,  Sections  134,  187 
and  ISO,  English  Bankruptcy  Act  1860  (32  \b  83  Vict.  Chapt.  71).— 
Plaintiff  sued  on  a  bond,  the  cause  of  action  on  which  accrued  out 
loth  September  18G8,  and  relied  on  a  series  of  letters  from  defen- 
•  dant  extending  from  14th  June  1870  to  23rd  June  1872  as  acknow- 
ledgments.    The  claim  as  against  the  principal  debtor   was    barred. 

The  letters  generally  complained  of  the  way  in  which  Dr. 
Menzies,  the  principal  debtor,  and  his  son — who  was  one  of  the 
sureties — were  evadiug  their  obligations,  and  urging  on  the  Bank 
(plaintiff)  the  necessity  of  taking  vigorous  measures  against  them, 
so  as  to  protect  the  writer,  Dr.  Morice  (defendant),  and  the  third 
surety,  Captain  Pri-ce,  from  the  loss  which  otherwise  they  would 
suffer.  Dr.  Morice  wrote  throughout  as  a  surety  still  liable  for  the 
debt. 

Tn  one  letter  dated  16th  Juno  1871  Dr.  Morice  wrote  as  fol- 
lows : — ■ 

"  As  Dr.  Menzies  has  behaved  in  a  most  dishonest  and  disgrace- 

■"  ful  manner,  I  think  he  ought  to  suffer  and  not  the  securities, 

"  1  trust  the  .Bank  will  in  fairness  to  the   securities   take    all    steps 

"  in  their  power  to  make  Dr.  Menzies  pay  his  own  debts 

"  I  will  agree  to  anything  it  proposes." 

The  letters  of  *Jlst  and  23rd  June  1872,  contained  the  fol- 
lowing : — 
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"  I  have  just  heard  from  Captaiu  Price,  and  I  think  we  can 
make  arrangements  regarding  Dr.  Menzies'  debt  to  the  Bauk  provid- 
ed the  Bank  is  not»too  hard  on  us.  I  shall  be  glad  to  hear  what 
the  Bank    propose." 

';  It  is  quite  impossible  for  us   to  pay  the   whole 

of  Dr.  Menzies'  debt,  including  interest,  down,  but  we  might  come  to 
some  arrangement  that  would  be  fair  to  the  Bank  without  being 
utterly  ruinous  to  ourseh'L- 

On  or  about  8th  June  1370,  Dr.  Menzies  fled  from  India,  with- 
out giving  any  intimation  to  the  Bank.  After  some  correspondence 
with  the  sureties,  and  after  writing  to  England  to  Dr.  Menzies 
threatening  proceedings,  the  Bank  by  a  letter  dated  22nd  Xovember 

I,  put  the  matter  iu  the  hands  of  their  Loudon  Solicitor,  Mr. 
Lattey. 

It  turned  out  that  Dr.  Menzies  had  goue  to  live  iu  Guernsey,  and 
the  Attorney  General  of  that  island,  who  was  consulted,  gave  au  opi- 
nion to  the  effect  that  proceedings  could  not  be  taken  in  the  Courts 
there  until  Dr.  Menzies  had  resided  there  a  year  and  a  day.  Before 
the  time  for  proceeding  arrived.  Dr.  Menzies  fled  to  some  place  ou  the 
Continent,  and  when  next  the  Bauk  got  a  distinct  clue  to  his  where- 
abouts he  was  at  Bueuos  Ayres  in  South  America. 

Then  followed  correspondence  in  which  the  possibility  of  follow- 
ing him  there  was  discussed,  but  the  difficulties  were  great.  On 
23rd  Augu  1872  Mr.  Lattey  advised  the  Bank  to  abandon  the  idea 
of  instituting  proceedings  iu  Buenos  Ayres.  He  wrote — "  I  am 
free  to  confess  that  such  steps  if  taken  would,  in  my  opinion,  bs 
accompanied  with  considerable  risk  as  to  costs,  and  more  than  a 
strong  chance  of  a  futile  result."     On  this  advice  the  Bauk  acted. 

On  the  8th  June  1871  Dr.  Menzies  was  declared  a  bankrupt  in 
England,  aud  the  Bank  accepted  a  dividend  under  his  bankruptcy  iu 
England. 

On  27th  April  1872,  and  again  on  23rd  June  1872,  Dr.  Morice, 
by  letter,  urged  the  BauR  to  institute  proceedings  against  Dr. 
Menzies,  and  said  he  and  his  co-surety  Captain  Price  were  willing; 
to  pay  expenses. 

To  the  second  letter  the  Secretary  to  the  Bank  replied  on  23th 
June  1372 — "  I  note  that  you  are  willing  to  pay  the  expenses  of 
prosecuting  Dr.  Menzies  at  Buenos  Ayres.  I  am  r.ow  taking  steps 
to  have  this  done,  but  it  must  necessarily  be  a  good  many  months 
before  the  result  can  be  known." 

Held,  that  the  Bank  was  uot  bound  to  take  legal  proceedings 
agaiust  Dr.  Menzies,  but  that  such  a  duty  was  cast  on  the  Bank  by  its 
correspondence  with  Dr.  Morice,  and  that  it  had  done  all  that  a  pru- 
dent man  would  do  under  the  circumstances,  and  properly  discharged 
the  duty  it  had  taken  upon  itself  by  its  Secretary's  letter  of  :. 
June  1672:  and  further,  that  even  if  the  Bank  by  the  letter  of  28th 
June  1872  had  undertaken  absolutely,  and  at  all  risks,  to  proceed 
against  Dr.  Menzies,  still  its  neglect  to  do  so  would  not  release  Dr. 
Morice,  unless  it  could  be  shown  that  Dr.  Menzies  was  then  solvent 
aud  had  since  become  insolvent. 
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Held,  further,  that  the  sureties  were  not  discharged  hy  reason  of 
the  Bank  allowing  the  claim  against  Dr.  Menzies  to  become  barred 
by  lapse  of  time,  as  the  law  of  limitation  did  not  discharge  the  prin- 
cipal or  extinguish  the  debt,  but  merely  barred  the  remedy, 
^Principal  and  Surely — Money  rightfully  paid — Payment  hy  Surety  of  debt  barred 
as  against  principal — Contract  Act  IX  of  1872,  Section  145. — Plain- 
tiff, a  surety,  sued  his  principal  to  recover  the  amount  paid  by  him 
under  a  decree  obtained  by  the  creditor  against  him  as  surety.  In 
that  suit  the  principal  debtor  was  also  sued,  and  the  decree  in  the 
first  court  was  against  both.  The  principal  appealed,  and  the  de- 
cree against  him  was  reversed  on  the  merits.  The  surety  did  not 
appeal,  but  acquiesced  in  the  decree  against  himself.  The  action  of 
the  creditor  as  against  the  principal  debtor  was  barred  by  limita- 
tion, and  the  action  against  the  surety  would  also  have  been  barred, 
but  for  the  fact  that  he  had,  before  expiry  of  the  period  of  limita- 
tion, struck  a  balance  of  the  account  against  the  principal,  and  sign- 
ed an  acknowledgment  that  the  balance  was  due. 

Held  under  the  circumstances  that  plaintiff  was  not  entitled  to 
recover  from  his  principal  the  amount  which  he  had  been  compelled 
to  pay  under  the  decree  against  him. 

A  moral  obligation  to  pay  a  debt  barred  by  limitation  subsists, 
though  the  legal  means  of  recovering  it  have  been  lost,  but  a 
surety  paying  such  a  debt  does  not  pay  "  rightfully"  within  the 
meaning  of  Section  145  of  the  Contract  Act  IX  of  1872,  and  is  there- 
fore not  entitled  to  recover  from  his  principal, 
Priority — Succession  Act  {X  of  1865),  Section  £82 — Distribution  of  assets — Mort- 
gage lien — Interest  on  claim  secured  by  decree. — In  July  1876  B. 
took  out  letters  of  administration  of  the  estate  of  O'C.  deceased. 
The  largest  creditor  was  B.  himself,  who  held  a  lien  on  a  life  policy, 
which  represented  almost  the  entire  assets  of  the  deceased.  B.'s 
claim  was  however  under  a  decree  which  carried  no  interest.  The 
remaining  ci'editors  contended  that  B.  was  only  entitled  to  his 
pro  rata  share  under  Section  282  Act  X  of  1865,  and  also  that  he 
was  entitled  to  no  interest  on  his  claim. 

Held  that,  the  only  claims  to  priority  intended  to  be  excluded 
by  Section  282  were  claims  on  the  ground  that  the  debt  is  a  special- 
ty debt,  and  on  other  grounds  ejusdem  generis,  and  therefore,  that 
B.  was  entitled  to  be  first  paid. 

Held  further,  that  B.'s  claim  being  based  upon  a  decree  which 
did  not  provide  for  the  payment  of  interest,  he  was  not  entitled  to 
interest  on  it, 
Public  document — Evidence  Act  I  of  1872,  Section  65 — Secondary  evidence  other  than 
certified  copy — Admissibility  of,  when  document  is  lost. — Held  that 
secondary  evidence  of  a  lost  public  document,  other  than  a  certified 
copy,  is  admissible  upon  proof  of  loss  or  destruction  of  the  original, 
and  further  proof  that  no  certified  copy  of  the  original  is  available  to 
the  party  seeking  to  prove  the  contents  of  the  original. 

Held  further  that  so  long  as  the  original  is  in  existence,  no 
secondary  evidence  other  than  a  certified  copy  is  admissible, 
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Public  Thoroughfare — Street — Xuisance — Suit  to  close  a  drain. — Plaintiff  sued  to 
compel  defendant  to  close  a  drain  through  which  the  water  from 
his  mosque  flowed  on  to  the  public  street  in  front  of  plaintiffs 
premises.  .Veld  that  the  suit  was  not  maintainable  without  proof 
of  special  damage,  differing  not  merely  in  degree  but  in  kind  from 
that  sustained  by  the  rest  of  the  public,  ...  10 

Public  Policy — Agreement  at  marriage  not  to  remove  wife  from  parents'  house. — 
Plaintiff  on  his  marriage  executed  an  agreement  binding  himself 
never  to  take  his  wife  away  from  her  parents'  house  or  town,  under 
a  penalty  of  freeing  his  wife  from  the  marriage  tie.  Held  that  the 
agreement  was  contrary  to  public  policy,  and  therefore  was  no  an- 
swer in  a  suit  by  the  plaintiff  for  the  custody  of  his  wife,  ...         20 

Purchaser  of  moveable  property  at  execution  sale,  title  acquired  by. — See  "Execution 
of  decree"  and  "  Moveable  property." 

Q. 

Quasi  adoption. — See  "  Adoption" 

R. 

Raiens  of  Hoshiarpur  district — Custom — Gift  to  daughter's  ton — Village  proprietor 
without  male  issue. — Found  that  no  custom  existed  amongst  the 
Raiens  of  the  Hoshiarpur  district  which  precluded  a  village  jwoprietor 
without  male  issue  from  making  a  gift  of  all  his  property  to  his 
daughter's  son,  ...  37 

Rajputs — Bujiva  tribe — Sialkot  District — Custom — Adoption — Construction  of  Riivaj- 
i-am — Xear  relative. — B  S.  whose  father  D.  S.  had  beeu  adopted 
by  a  collateral  G.,  was  adopted  by  S.  D.,  own  brother  of  D.  S. 
The  rhcaj-i-am  of  the  district  ran  to  the  effect  that  "  among  Bujwa 
"  Rajputs  a  proprietor  may,  having  regard  to  near  relationship, 
"  adopt  a  sou  from  collaterals  descended  from  the  same  coramoa 
"  ancestoi*,  but  may  not  adopt  a  person  from  another  caste,  or 
"  a  daughter's  sou,  or  a  sister's  son,  or  a  son-in-law." 

It  was  also  found  after  a  local  enquiry  that  no  custom  existed 
which  would  render  the  adoption  invalid. 

Held  that  the  pi'oper  construction  of  the  riwaj-i-am  was  not  that 
the  nearest  relative  must  be  adopted,  so  as  to  invalidate  the  adoption 
of  a  relative  otherwise  eligible.  The  rule  of factum  valet  would  apply; 
and  as  no  other  custom  existed  rendering  the  adoption  invalid,  it 
must  be  upheld,  ...         47* 

Ratification — Sanction  to  Settlement. — See  "  Settlement." 

Recognized  Agent — Plaint  filed  by,  without  power  of  attorney. — See  "  Plaint." 

Redemption  of  mortgage. — See  "  Mortgage." 

Registration  Act  (  VIII  of  1871)  Sections  17  and  49— Evidence  Act  (I  of  1872) 
Section  91 — Unregistered  mortgage  accompanied  by  possession — Subse- 
quent registered  mortgage — Admissibility  of  parol  evidence. — C.  S. 
mortgaged  his  land  to  D.  S.  by  deed  dated  26th  July  1873  for  Rs. 
G20.  The  deed,  however,  was  not  registered  as  required  by  Section 
17  of  Act  VIII  of  1871.  C.  S.  again  mortgaged  the  laud  to  one  C. 
by  registered  deed  dated  13th  July  1874  for  Rs.  700.     In  a  suit  by 
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C.  against  C.  S.  and  D.  S.  for  possession  of  the  mortgaged  lauds: — ■ 
Held  that  the  unregistered  mortgage  to  D.  S.  whether  accompanied 
by  possession  or  not  was  invalid  as  against  the  registered  mortgage 
to  C.,  and  that  D.  S.  was  precluded  by  Section,  49  Act  VIII  of  1871 
from  proving  that  the  land  was  mortgaged  to  him  under  the  deed  of 
1873,  and  was  further  precluded  by  Section  91  of  the  Evidence  Act, 
1872,  from  proving  it  by  oral  evidence, 

Registration — Admission, — Receipt  of  consideration. — The  admission  before  the 
Registering  officer  of  the  receipt  of  consideration  is  evidence,  but 
not  necessarily  conclusive  evidence  of  the  payment  of  the  considera- 
tion stated  to  have  been  paid, 

Bent,  Enhancement  of— Tenancy  Act,  XXVI II  of  1SG8,  Sections  2  and  11. — Agree- 
ment.— Defendants  held  certain  land  under  an  agreement,  dated 
10th  August  1853,  the  terms  of  which  were  also  embodied  in  tho 
wajib-id-arz  of  the  village,  entitling  them  to  hold  the  laud  for  ever 
as  cultivators,  giving  a  certain  share  of  the  produce  to  plaintiff.  In 
a  suit  brought  by  plaintiff,  held  that  he  was  not  entitled  to  enhance- 
ment of  rent  under  Section  11,  by  reason  of  Section  2,  Act  XXVIII 
ofl8GS, 

Jitpresentation,  right  of. — See  "  Mahomedan  Law"  and  "  Inheritance." 

Residence  of  Insolvent — Jurisdiction  of  Insolvent  Estates  Court — Act  IV  of 1872,  Sec- 
tions 22  and  23. — P.  in  order  to  take  advantage  of  the  Insolvent 
Estates  Court  at  Lahore,  rented  a  house  in  Lahore  and  resided  in 
it  from  time  to  time  for  the  express  purpose  of  bringing  himself 
within  the  jurisdiction  of  the  Lahore  Court.  His  ordinary  place  of 
residence  before  he  presented  his  petition  was  and  continued  to  be 
LTmballa,  where  his  wife  and  children  were,  and  he  had  never 
carried  on  business  at  Lahore.  Held  that  P's  residence  under  the 
circumstances  was  not  sufficient  to  give  the  Lahore  Court  jurisdic- 
tion. A  debtor  who  does  not  reside  or  carry  on  business  and  who 
owes  no  debts  within  the  local  limits  of  the  jurisdiction  of  the  In- 
solvency Court  to  which  he  applies  under  Section  23  Act  IV  of 
1872,  is  not  entitled  so  to  apply,  and  does  not  become  entitled  by 
coming  to  reside  temporarily  within  the  jurisdiction  with  the  sole 
and  express  object  of  making  such  application, 

Res-judicata — Act  VIII  of  1859,  Section  2. — Held,  that  an  order  refusing  an  appli- 
cation to  execute  a  decree  is  not  an  adjudication  within  the  rule   of 
res-judicata  or  within  Section  2  of  Act  VIII  of  1859, 
„  Civil  Procedure  Code,  (Act  VIII  of  1859),  Sections  2  and  82 — Rejection 

of  plaint  under  Section  82 — Institution  of  new  suit  on  same  cause  of 
aclion.-r-N.  M.  and  B.  D.,  brothers,  with  their  brother  B.  were 
recorded  in  the  Settlement  papers  as  joint   owners  of  a  holding.     B. 

D.  applied  in  1877,  in  the  Revenue  department,  for  partition  of  his 
share,  and  the  partition  was  objected  to  by  N.  M.  on  the  ground 
that  the  holding  had  been  divided  in  July  1874  by  private  partition 
and  was  no  longer  joint.  The  objection  was  disallowed,  and,  on 
20th  December  1876,  a  partition  was  made  and  sanctioned. 

On  22nd  March  1877,  N.  M.  brought  a  suit  against  B.  D.  and 
B.  to  cancel  the  partition  made  in  the  Revenue  department,  but  the 
plaint  was  on  the  same  day  rejected  on  the  ground  that    under  Sec- 
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tion  65  of  the  Punjab  Land  Revenue  Act,  1S71,  such  a  suit  was  not 
maintainable. 

Meanwhile,  X.  M.  appealed  to  the  Commissioner  from  the  order 
of  partition  dated  20th  December  1876  made  by  the  Revenue 
authorities,  who  on  19th  July  1877  suspended  that  order  so  as  to 
allow  X.  M,  an  opportunity  to  bring  a  civil  suit.  Accordingly  on 
18th  August  1877  X.  M.  brought  a  fresh  suit  against  B.  D.  and  B. 
to  prove  that  the  holding  had  been  privately  divided  in  July    1874. 

Held,  assuming  the  order  in  the  first  suit  to  have  been  passed 
under  Section  32,  Act  VIII  of  1859,  that  the  second  suit  was  barred 
by  Section  2,  Act  VIII  of  1859. 

Where  a  plaint  is  rejected  under  Section  32,  a  fresh  plaint  can- 
not be  entertained  on  the  same  cause  of  action,  ...  81 
Restitution  of  conjugal  rights. — See  "  Conjugal  rights,  restitution  of." 
Reversioner,  Nearest — Waiver  by — Suit  to  set  aside  alienation  brought  by  distant 
reversioner. — Plaintiffs,  distant  reversioners,  sued  to  cancel  a  mort- 
gage made  by  a  Mahomedau  widow,  with  a  life  interest  only  in  her 
deceased  husband's  estate, — held,  that  the  suit  was  not  maintain- 
able in  the  absence  of  proof  that  the  immediate  reversioner  had 
waived  or  abandoned  his  rights  in  favor  of  plaintiffs. 

Civil  judgment  Xo.  39  of  1876,  Punjab  Record,  commented  on 
and  explained,  ...  65 

Review — Decree  on  confession — Civil  Procedure  Code  (Act  Till  of  1859)  Sections  98 
and  876 — Agent,  authority  of,  to  confess  judgment — Circumstances  rai- 
der which  principal  is  entitled  to  relief. — On  24th  February  1877, 
plaintiff  instituted  a  suit  against  defendant  to  establish  his  right  to 
the  office  of  Diwan  of  the  khangah  of  Milan  Sahib  at  Thuska,  aud 
to  share  in  the  management  of  the  institution.  Defendant  was 
summoned  for  20th  March  1877  for  settlement  of  issues.  On  7th 
March  1877,  before  the  summons  was  served,  defendant's  general 
agent  or  muktar,  Mahomada  Shah,  appeared  and  confessed  judgment, 
upon  which  a  decree  was  passed  in  favour  of  plaintiff. 

On  29th  March  1877  defendant,  through  his  pleader,  applied 
for  review  of  judgment  on  the  grounds  that,  1st,  the  decree  ou  con- 
fession of  judgment  had  been  passed  before  the  date  fixed  for  hear- 
ing, and  2nd,  that  the  confession  of  judgment  had  been  made  with- 
out defendant's  consent  or  authority.  The  application  was  rejected 
on  the  ground  that  Mahomada  Shah's  power  of  attorney  gave  him 
power  to  confess  juchgment  and  bind  defendant. 

Held  by  Smyth,  J.,  following  Xo.  37,  Punjab  Record,  1877, 
that  defendant  was  entitled  to  relief,  unless  it  could  be  shown  that 
the  agent  was  in  point  of  fact  expressly  or  impliedly  authorized  to 
make  the  confession  of  judgment  sought  to  be  impeached. 

Held  by  Plowden,  J.,  that  even  if  the  power  of  attorney  was 
sufficient  in  itself,  and  without  any  further  instrument  of  authoriza- 
tion to  confer  upon  the  agent  authority  to  confess  judgment  general- 
ly, the  defendant  would  be  entitled  to  relief  if  he  could  show  that 
the  general  authority  had,  in  the  particular  case,  been  exercised  in 
such  a  manner  or  with  such  results  that  it  would  be  unjust  to  hold 
him  bound  by  his  agent's  act. 
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No. 
Per  Plowdex,  J. — Under  the  Code  of  Civil  Procedure,  a  de- 
cree by  consent  may  be  set  aside  by  review  if  the  attainment  of  the 
ends  of  justice  require  it,  and,  therefore,  that  if  it  appeared  that 
the  confession  of  judgment  had  been  made  by  th(e  agent  under  such 
circumstances  that  it  operated  as  a  fraud  upon  the  defendant,  or 
was  made  in  error  or  acted  as  a  surprise  upon  him,  he  would  be 
primd  facie  entitled  to  the  relief  sought,  ...         58 

Review — Second  application  for — Civil  Procedure  Code  (Act  X  of  1877)  Section  629. 
— A  second  application  for  review  is  in  effect  an  application  to  review 
an  order  passed  on  an  application  for  review,  and  cannot  therefore, 
under  the  last  clause  of  Section  629,  Act  X  of  1877,  be  entertained,  6 

Right  of  way — Easement — Limitation  Act  IX  of  1871,  Section  27. — In  a  suit  for 
au  easement  or  right  of  way,  the  question  for  decision  is  whether 
the  way  has  heeu  openly  and  peaceably  used  and  as  of  right  without 
interruption  for  a  period  of  20  years  ending  within  two  years  next 
before  the  institution  of  the  suit.  (Section  27,  Act  IX  of  1871). 
Where  it  was  found  that  the  way  was  not  used  for  more  than  ten 
years  at  most,  held  that  the  plaintiff's  claim  to  a  right  of  way  failed,         25 

s. 

Sale  in  execution. — See  "  Execution  of  decree." 

„  of  vacant  site  occupied  by  proprietor  for  many  years — Village  site — Abadi — Con~ 
sent  of  co-sharers — Custom. — See  "  Village  site"  and  "  Custom." 

Second  regidar  appeal. — See  "  Appeal." 

Settlement — Sanction  to,  does  not  amount  to  a  ratification  of  all  the  acts  of  a  Settle- 
ment officer,  ...  1 

Settlement  officers — Poivers  of,  under  Board's  Circular  8  of  11th  February  1852  to 
make  grants  of  zamindari  in  Khana  Khalee  or  Government  estates — 
Sanction  to  Settlement — Ratification — Estopped. — By  an  order  of  the 
Settlement  officer  of  the  Ambalah  district  dated  24th  March  1852, 
one  D,  was  granted  the  zamindari  of  Raiyanwala,  and  his  name 
was  directed  to  be  entered  in  the  proprietary  column  in  the  Settle- 
ment papers.  In  pursuance  of  this  order  the  subordinate  Settle- 
ment officials  recorded  D.  as  proprietor  of  each  field  or  plot  in  the 
village,  including  two  plots  now  in  dispute.  The  Settlement 
officer  was  acting  under  the  authority  of  Revenue  Circular  No.  8 
dated  11th  February  1852,  of  the  Board  of  Administration,  which 
authorized  Settlement  officers  to  grant  the  zamindari  or  proprietary 
rights  in  Khana  Khalee  or  Government  estates  to  private  persons. 
It  did  not  appear  that  the  Settlement  officer  had  his  attention 
drawn  to  the  fact  that,  although  the  entire  village  of  Raiyanwala 
belonged  to  Government,  there  were  portions  of  it  which  were  in  the 
possession  of  the  Canal  department,  and  part  of  it  occupied  by  the 
bed  of  the  Western  Jamna  Canal.  All  such  portions,  including 
even  the  bed  of  the  canal,  were  recorded  as  the  property  of  D.  iu 
pursuance  of  the  above  order. 

It  was  found  that  the  two  plots  in  dispute  formed  part  of  the  land 
then  in  possession  of  the  Canal  department,  and  that  they  had  been 
in  possession  prior  to  the  grant  to  D.  and  had  continued  in  possession 
up  to  the  present  date,  and  had  all  along  used  the   plots  fur  canal 
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purposes.  Iu  1860  certain  letters  passed  between  D.'s  represeutatircs 
and  the  Commissioner  and  Deputy  Commissioner  of  Umballa.  The 
Deputy  Commissioner  heard  that  negotiations  were  going  on  for  the 
sale  of  D's.  estate.  He  pointed  out  that  they  would  not  be  allowed 
to  sell  the  farms  of  certain  villages  which  had  been  held  by  D.  and 
the  terms  of  which  had  not  then  expired,  as  these  were  not  trans- 
ferable; and  that  as  regards  the  villages  held  by  D.  in  proprietary 
right,  they  must  sell  to  the  resident  cultivators,  who  had  the  right 
of  pre-emptiou.  The  cultivators  were  unable  to  purchase,  and 
eventually  D's.  representatives  sold  the  village  of  Kaiyanwala  to 
plaintiffs,  on  which  dakhil  kharij  or  mutation  of  names  took  place. 

Held  by  Fitzpatrick,  J.,  that  the  grant  of  the  zamiudari  did 
not  include  the  two  plots  in  dispute,  which  were  looked  upon  as  part 
of  the  canal. 

Per  Smyth,  J.,  that  the  Settlement  officer  exceeded  his  authori- 
ty in  granting  the  zamiudari  without  reserving  to  Government  the 
plots  in  dispute,  as  the  Circular  of  the  Board  of  Administration 
referred  only  to  lands  which  were  used  for  agricultural  purposes,  or 
which  might  by  reclamation  or  otherwise  be  used  for  such  purposes, 
and  did  not  include  lands  held  by  Government  for  public  purposes. 
Per  Curiam. — That  the  Government  iu  sanctioning  the  Settle- 
ment of  the  Umballa  district  did  not  ratify  all  the  acts  of  the 
Settlement  officer,  including  the  grant  of  the  entire  village  of 
Raiyauwala;  and  that  plaiutiffs  had  failed  to  show  any  acts  or 
admissions  on  the  part  of  the  officers  of  Government  since  the  date 
of  the  grant  which  would  have  the  effect  of  estopping  Government 
from  contesting  plaintiff's  claim,  ...  \ 

Shamilat  land. — See  "  Common  Load.? 

Sister's  grandson — Adoption  of. — See  "  Adoption." 

Sister's  son — Adoption  of. — See  "  Adoption." 

Small  Cause  Court — Jurisdiction. — See  "  Jurisdiction." 

Stamp  A<t  {XVIII)  of  1869,  Section  18 —  Unstamped  document — Admission  of,  in  evi- 
dence by  first  Court — Power  of  Appellate  Court  to  interfere. — A  Court 
of  first  instance  admitted  iu  evidence  an  unstamped  acknowledg- 
ment of  a  debt,  which  embraced  items  more  than  3  years  old,  and 
consequently  barred  by  limitation.  Held  that  the  Appellate  Court 
was  precluded  from  taking  up  the  question  whether  the  acknow- 
ledgment had,  under  the  provisions  of  Act  XVIII  of  1869,  been 
wrongly  admitted  in  evidence  as  unstamped,  ...         23 

„  Schedule  II,  No.  5. — AcknovAedgmenL — Plaintiff  sued 

on  a  bond,  the  cause  of  action  on  which  accrued  on  15th  September 
1868,  aud  relied  on  a  series  of  letters  from  defendant  extending 
from  14th  June  1870  to  23rd  June  1872  as  acknowledgments.  The 
claim  as  against  the  principal  debtor  was  barred. 

The  letters  generally  complaiued  of  the  way  in  which  Dr. 
Meuzies,  the  principal  debtor,  aud  his  sou — who  was  one  of  the 
sureties — were  evadiug  their  obligations,  aud  urging  on  the  Bank 
(plaintiff)  the  necessity  of  taking  vigorous  measures  against  them, 
so  as  to  protect  the  writer,  Dr.  Morice  (defendant),  and  the  third 
surety,  Captain  Price,  from  the  loas  which  otherwise   they   would 
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suffer.  Dr.  Morice  wrote  throughout  aa  a  surety  still  liable  for  the 
debt. 

In  one  letter  dated  lGth  June  1871  Dr.  Morice  wrote  as  fol- 
lows : —  ( 

"  As  Dr.  Menzies  has  behaved  in  a  most  dishonest  and  disgrace- 

"  ful  manner,  I  think  he  ought  to  suffer  and  not  the  securities, 

"  I  trust  the  Bank  will  in  fairness  to  the   securities    take    all    steps 

"  hi  their  power  to  make  Dr.  Menzies  pay  his  own  debts 

"  I  will  agree  to  anything  it,  proposes." 

The  letters  of  2 1st  and  23rd  June  1872,  contained  the  fol- 
lowing : — 

"  I  have  just  heard  from  Captain  Price,  and  I  think  we  can 
make  arrangements  regarding  Dr.  Menzies'  debt  to  the  Bank  provid- 
ed the  Bank  is  not  too  hard  on  us.     I  shall  be  glad    to    hear    what 

the  Bank    propose." 

"  It  is  quite  impossible  for  us    to  pay  the    whole 

of  Dr.  Menzies'  debt,  including  interest,  down,  but  we  might  come  to 
some  arrangement  that  would  be  fair  to  the  Bank  without  being 
utterly  ruinous  to  ourselves." 

On  or  about  8th  June  1870,  Dr.  Menzies  fled  from  India,  with- 
out giving  any  intimation  to  the  Batik*.  After  some  correspondence 
with  the  sureties,  and  after  writing  to  England  to  Dr.  Menzies 
threatening  proceedings,  the  Bank  by  a  letter  dated  22nd  November 
1870,  put  the  matterin  thehands  of  their  London  Solicitor,  Mr.  Lattey. 

It  turned  out  that  Dr.  Menzies  had  gone  to  live  in  Guernsey,  and 
the  Attorney  General  of  that  island,  who  was  consulted,  gave  an  opi- 
nion to  the  effect  that  proceedings  could  not  be  taken  in  the  Courts 
there  until  Dr.  Menzies  had  resided  there  a  year  and  a  day.  Before 
the  time  for  proceeding  arrived,  Dr.  Menzies  fled  to  some  place  on  the 
Continent,  and  when  next  the  Bank  got  a  distinct  clue  to  his  where- 
abouts he  was  at  Buenos  Ayres  in  South  America. 

Then  followed  correspondence  in  which  the  possibility  of  follow- 
ing him  there  was  discussed,  but  the  difficulties  were  great.  On 
23rd  August  1872  Mr.  Lattey  advised  the  Bank  to  abandon  the  idea 
of  instituting  proceedings  in  Buenos  Ayres.  He  wrote — "  I  am 
free  to  confess  that  such  steps  iftakeu  would,  in  my  opinion,  be 
accompanied  with  considerable  risk  as  to  costs,  and  more  thau  a 
strong  chance  of  a  futile  result."     On  this  advice  the  Bank  acted. 

On  the  8th  June  1871  Dr.  Menzies  was  declared  a  bankrupt  in 
England,  and  the  Bank  accepted  a  dividend  under  his  bankruptcy  in 
England. 

On  27th  April  1872,  and  again  on  23rd  June  1872,  Dr.  Morice, 
by  letter,  urged  the  Bank  to  institute  proceedings  against  Dr. 
Menzies,  and  said  he  and  his  co-surety  Captain  Price  were  willing 
to  pay  expenses. 

To  the  second  letter  the  Secretary  to  the  Bank  replied  on  28th 
June  1872—"  I  note  that  you  are  willing  to  pay  the  expenses  of 
prosecuting  Dr.  Menzies  at  Buenos  Ayres.  I  am  now  taking  steps 
to  have  this  done,  but  it  must  necessarily  be  a  good  uiauy  mouths 
before  the  result  cau  be  known." 


No. 
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Held,  that  the  letters  did  not  require  a  stamp  under  Article  5, 
Schedule  II  Act  XVI II  of  1869.  The  words  "note  or  memoran- 
dum whereby  a  debt  is  acknowledged  to  be  due,"  (Article  5)  mean 
a  document  made  for  the  purpose  of  recording  and  affording  evidence 
of  an  acknowledgment  of  a  debt,  and  do  not  include  every  letter  or 
other  writing  which  though  written  without  any  idea  whatever  of 
securing  evidence  of  an  acknowledgment  happens  incidentally  to 
contain  nn  acknowledgment  express  or  implied,  ...  3 

Stolen  currency  note — -Bond  fide  holder — "  Goods" — Contract  Act  IX  of  1872 — Sec- 
tions 76  and  108. — R.  L.,  of  Rohtak  was  robbed  of  a  currency  note 
by  one  N.,  who  brought  it  to  Delhi,  and  with  t he  assistance  of  H., 
got  it  cashed  by  R.  X.,  who  passed  it  for  full  c  msideration  to  M.  D. 

The  Rohtak  police  traced  the  note  to  M.  D.,  seized  half  of  it 
and  gave  it  ill  as  evidence  in  the  Criminal  case  against  the  thief  X.  ; 
the  latter  was  convicted  and  by  order  of  the  Magistrate  the  half 
note  was  handed  over  to  R.  L.,  who  subsequently  sued  before  the 
Judicial  Assistant  of  Rohtak  and  obtained  a  decree  (ex  parte) 
against  M.  D.,  for  the  other  half  note,  or  (alternatively)  for  Rs.  100. 

In  a  suit  by  M.  D.,  .against  R.  X.,  from  whom  he  received  the 
note,  to  recover  its  value,  held  that  M.  D.  was  not  entitled  to  re- 
cover, he  having  received  full  consideration  from  R.  X. 

The  title  of  the  bond  fide  holder,  for  consideration,  of  a  currency 
note,  is  not  defective  by  reason  of  a  defect  in  the  title  of  a  previous 
holder. 

Held  further,  that  the  fact  of  M.  D.  having    been    deprived    of 
his  note  by  a  decree  of  the  Judicial    Assistant  of   Rohtak    did    not 
give  him  a  cause  of  action  against  R.  X.,  from  whom  he  obtained  it,         73 
Street— See  "Public  Thoroughfare." 

Succession  Jet  (  X)  of  1865,  Section  2S2 — Distribution  of  assets — Priority — Mort- 
gage lieu — Interest  on  claim  secured  by  decree. — In  July  1876  B. 
v  out  letters  of  administration  of  the  estate  of  O'C.  deceased. 
The  largest  creditor  was  B.  himself,  who  held  a  lien  on  a  life  policy, 
which  represented  almost  the  entire  assets  of  the  deceased.  B.'s 
claim  was  however  under  a  decree  which  carried  no  interest.  The 
remaining  creditors  contended  that  B.  was  only  entitled  to  his 
pro  rata  share  under  Section  282,  Act  X  of  1865,  and  also  that  he 
was  entitled  to  no  interest  on  his  claim. 

Held  that,  the  only  claims  to  priority  intended  to  be  excluded 
by  Section  282  were  claims  on  the  ground  that  the  debt  is  a  special- 
ty debt,  and  on  other  grounds  ejusdem  generis,  and  therefore,  that 
B.  was  entitled  to  be  first  paid. 

11  '  I  further,  that  B.'s  claim  being  based  upon  a  decree  which 
did  not  provide  for  the  payment  of  interest,  he  was  not  entitled  to 
interest  on  it,  ...  \\ 

Succession. — See  "  Inheritance." 

Suit  by  sharer  in  a  joint  khnta  for  recovery  of  particular  lands. — Held  that  a  sharer 
in  a  joint  khata  cannot  maintain  a  suit  against  his  co-sharer  for 
the  recovery  of  particular  lands  unless  he  can  show  either  that  he 
has  been  forcibly  dispossessed  of  those  lauds,  or  that  he  made  them 
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over  to  his  co-sharer  under  a  contract  by  virtue  of  which  he  is 
entitled  to  have  them  restored  to  htm,  21 

Suit  to  recover  value  of  cattle  wrongfully  and  fraudulently  received  by  defendant*. — 
Limitation  Act  IX  of  1871,  Schedule  II,  No.  95.- -Plaintiff' sued  to 
recover  the  value  of  cattle  wrongfully  and  fraudulently  received  by 
defendants,  representing  themselves  as  agents  of  S.,  and  appropria- 
ted by  them  to  their  own  use.  Held  that  the  suit  was  one  coming 
under  No.  95,  .Schedule  II,  Act  IX  of  1871r  and  that  limitation 
began  to  ruu  from  the  time  when  the  alleged  fraud  became  known 
to  the  plaintiff,  ...         1U 

„  Voluntary  payment. — See  " Payment-VolwitaryJ* 

Surety  and  Principal — See  " Principal  and  Surety" 

T. 

Tenancy  Act,  XXVIII  of  1SGS,  Sections  2  and  11. — Enhancement  of  rent — Agree- 
ment.— Defendants  held  certain  land  under  an  agreement,  dated 
10th  August  1853,  the  terms  of  which  were  also  embodied  in  the 
wajib-ul-arz  of  the  village,  entitling  them  to  hold  the  laud  for  ever 
as  cultivators,  giving  a  certain  share  of  the  produce  to  plaintiff.  In. 
a  suit  brought  by  plaintiff,  held  that  lie  was  not  entitled  to  enhance- 
ment of  rent  under  Section  11,  by  reason  of  Section  2,  Act  XXVIII 
of  1868,  ...         50 

"f  „  Section  5,  Clause  4 — Occupancy  rights — Jagirdar. 

— Mafidar. — Held  that  the  term  jaghirdar  includes  a  mahdar  in 
Clause  4,  Section  5,  Act  XXVIII  of  1868,  ...         12 

..  „  Section  9 — Shamilat  or  common  land. — Occupancy 

rights. — Section  9  of  Act  XXVIII  of  1868,  which  enacts  that  a 
tenant  cannot  acquire  rights  of  occupancy  in  commou  land  under 
Chapter  II  of  the  Act,  does  not  apply  to  cases  where  occupancy 
rights  in  common  land  have  been  acknowledged  prior  to  the  pro- 
mulgation of  that  Act. 

Civil  Judgment  No.  30,  Punjab  Record  Tor  1872,  distinguished,         3$ 

IL  ,,  Sections  34  and  35 — Occupancy  rights.  Mortgage 

of.  Death  of  occupancy  tenant  without  heirs — Eight  of  mortgagee 
as  against  proprietor. — Plaintiff,  proprietor,  sued  to  recover  posses- 
sion of  land  held  by  defendant,  mortgagee  of  Sharafdin,  occu- 
pancy tenant,  who  died  without  heirs  two  years  before  suit  was 
brought.  Held  that  plaintiff  was  entitled  to  a  decree,  as  the  in- 
terest of  the  mortgagee  in  the  land  could  be  no  greater  and  last  no- 
longer  than  that  of  the  mortgagor  (occupancy  teuaut)  from  whom  it 
was  derived,  and  that  the  mortgagor's  interest  having  come  wholly 
to  an  end  by  reason  of  his  death  without  heirs,  the  n»rtgagee's 
interest  ceased  with  it,  even  if  the  mortgage  was  made  with  the 
proprietor's  knowledge  or  was  afterwards  assented  to  by  him,  ...  T9 
Title  acquired  by  purchaser  of  moveable  property  at  execution  sale. — See  "  Execution 
of  decree"  and  "  Moveable  property." 

u. 

Unregistered  mortgage  accompanied  by  possession — Validity  or  otherwise  of,  as  against 
a  subsequent  registered  mortgage. — See  "Registration  Act,  (VIII  of 
1871)  Sections  17  and  49." 
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Unstamped  document — Admission  of,  in  evidence  by  first  Court. — Act  XVIII  of 
1869r  Section  18 — Pouer  of  Appellate  Court  to  interfere. — See  "Stamp 
Act  X  VI II  of  1 S69-,  Section  28." 


Xo. 


V. 

Tillage  proprietor — Childless, — Gift  to  daughter's-  son — Raien». — Found  that  no 
custom  existed  amougst  the  Raiensofthe  Hoshiarpur  district  which 
precluded  a  village  proprietor  without  male  issue  from  makiug  a  gift 
of  all  his  property  to  his  daughter's  sou,  ...         37 

f  n  Childless, — Gift  to-  daughter's  son  of  ancestral  property — Maho- 

medan  Sheiks. — Fouud  that  custom  precluded  a  childless  village 
proprietor  from  makiug  a  gift  of  his  ancestral  property  to  his  daugh- 
ter's sou,  iu  the  presence  of  nephews,  ...         39 

n  Gift  of  entire  estate  by,  in  presence   of  collaterals. — 

Found  that,  by  the  custom  of  Mouza  Chak  Chuhar  in  the  Gujrat 
district,  a  childless  village  proprietor  has  power  to  make  a  gift  of  his 
laud  to  whom  he  pleases,  ...         63- 

n  Site — Abadi — Sale  of  vacant  site  occupied  by  proprietor  for  many  years — 
Consent  of  co-sharers — Custom. — Where  the  abadi  was  recorded  u* 
the  wajib-ul-arx  as  the  common  property  of  the  village  proprietors, 
held  (no  special  custom  being  proved),  that  the  fact  of  one  of  the- 
proprietors  having  held  a  vacant  site  in  the  abadi  gave  him  no 
right  to  sell  it  to  one  who  was  not  a  member  of  the  village  com- 
munity, without  the  consent  of  the  co-sharers,  ...         24 

Voluntary  payment. — See  "  Payment — Voluntary, — " 

Valuation — Pre-emption  suit — Jurisdiction. — Held  by  the  Full  Bench,  that  suits  to 
enforce  a  right  of  pre-emption  must  as  a  rule  be  valued  according: 
to  the  market  value  of  the  property  iu  respect  of  whicli  the  right  is 
claimed,  for  the  purpose  of  determiuiug  whether  the  suit  falls  with- 
iu  the  pecnuiary  limits  of  the  jurisdiction  of  a  particuliar  Court. 

Civil  judgment  No.  62,  Punjab  Record.  1S75,  over-ruled. 
Hdd  by  the  Division  Bench,  where  the  Talwildar,    having  jurisdic* 
tiou  up  to  R8.  300,  entertained  a  suit  for  pre-emption  in  respect   of 
property  the  market-value  of  which  was   fouud  to   be   at  least   Rs. 
80O,  that  the  suit  was  beyond  the  jurisdiction  of  tlie  Tahsildar,    ...         54 
ff  Suit  for  possession  of  a  sli-are  in  a  joint  Khata — Court  Fees'  Act  VII  of 

1870,  Section  7,  Clauses  o-(b)  and(d) — Suit  for  possession  of  a  share 
hi  a  joint  khata. — Plaintiff  sued  for  possession  of  214  kauals  8 
marlas  of  laud  on  the  allegation  that  defendants  sold  it  to  him  for  • 
Rs.  1,500V  gave  him  possession  and  subsequently  dispossessed  him. 
The  sale  deed  conveyed  to  defendants  no  specific  land,  but  seveu- 
fifteenthe  of  Khata  No.  409,  which  was  a  joint  Khata  comprising 
460  kauals  10  marlas  of  land.  The  Courts  below  rejected  the 
plaiut  on  defendant  refusing  to  ftle  additional  stamps  as  on  a  suit 
valued  iu  accordance  with  Section  7,  Clause  5  (d)  of  the  Court 
Fees'  Act  1870.  Plaintiff  appealed,  insisting  on  his  right  to  value 
the  suit  at  five  times  the  jmuma,  under  Section  7,  Clause  5  (b), 
when  a  preliminary  objection  was  taken  that  the  appeal  was  barred 
by  Section  12,  Clause  I. 
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Held  that  the  defendant*'  prayer  really  was  for  possession 
jointly  with  the  defendants  of  Khata  No.  409,  with  an  interest 
therein  to  the  extent  of  seven-fifteenths,  and  that  the  whole  Khata 
being  part  of  an  estate  paying  animal  revenue  to  Government  and 
recorded  in  the  collector's  register  as  separately  assessed  with 
revenue,  within  the  meaning  of  Clause  5  (b)  the  vulue  of  the  suit 
must  he  deemed  to  be  five  times  the  revenue  payable  on  the  Khata, 

w. 

Waiver  by  nearest  reversioner. — See  "  Reversioner — nearest" — "  Waiver  by." 

Waiver  of  right  by  first  pre-emptor  in  favor  of  stranger — Subsequent  assertion  of 
right  against  second  pre-emptor. — See  "  Pre-emption"  and  "  Estoppel." 

Weavers  of  Jullunder — Mahomedan  Law — Custom-  -Daw) liters — Succession  of, — 
Brothers'  sons  and  grandsons — Ancestral  house  property.  —  Found  that 
by  the  custom  among  weaveis  of  Jalandhar,  in  the  presence  of 
daughters,  brothers'  sons  and  grandsons  tire  not  entitled  to  succeed 
to  ancestral  house  property, 

Widoio — alienation  by — Suit  to  set  aside — brought  by  distant  reversioner — Waiver 
by  nearest  reversioner.  —  Plaintiffs,  distant  reversioners,  sued  to 
cancel  a  mortgage  made  by  a  Mahomedan  widow,  with  a  life 
interest  only  in  her  deceased  husband's  estate, — held,  that  the  suit 
was  not  maintainable  in  the  absence  of  proof  that  the  immediate 
reversioner  had  waived  or  abandoned  his  rights  in  favor  of  plaintiffs. 
Civil  judgment  No.  30  of  1870,  Punjab  Record,  commented  on 
and  explained, 

Widow,  Hindu — Maintenance — Suit  for  arrears  of,  without  rate  having  been  fixed,  or 
d'/nand  made  —  Practice — Held  by  the  Full  Bench  (  Fitzpatbick, 
Plowden  and  Smyth,  JJ.  )  that  a  suit  by  a  Hindu  widow  for  arrears 
of  maintenance,  in  the  nature  of  a  suit  for  breach  of  an  obligation 
to  maintain,  will  lie  notwithstanding  that  the  rate  of  maintenance 
has  not  been  fixed  by  agreement  or  by  decree  of  Court. 

Held  also  by  the  Full  Bench  (Fitzpatrick,  Plowdbn'  and 
Smyth,  JJ.)  that  where  a  maintenance  allowance  has  been  fixed  no 
demand  is  required  to  be  proved  to  sustain  a  suit  for  arrears  of  such 
allowance;  but  where  no  allowance  has  been  fixed,  and  the  suit  is 
one  for  damages  for  breach  of  the  obligation  to  maintain,  it  may 
or  may  not,  according  to  the  circumstances  of  the  case,  be  necessary 
to  prove  a  demand  in  order  to  establish  the  breach  of  the  obligation. 
Held  by  the  Division  Bench  (Lindsay  and  Smyth,  JJ.)  that  the 
amount  allowed  for  the  maintenance  of  a  Hindu  widow  should  be  in 
proportion  to  her  wants,  that  is,  her  own  support  and  that  of  those 
dependent  on  her,  regard  being  also  had  in  fixing  such  amount  to 
the  means  of  the  estate  and  the  general  circumstances  of  the  par- 
ticular case, 
,,  Right  of,  to  partition  in.  joint  estate. — See  "Partition.  " 

Wife — Custody  of. — See  "  Custody  of  wife." 

Zamindari — grants  of,  in  Khana  Khalee  or  Government  estates,  by  Settlement 
officers — Sanction  to  Settlement — Ratification — Estoppel — Board  of 
Administration  Circular  8  of  11th  February  1852 — Powers  of  Settle' 
ment  officers, — By  an  order  of  the  Settlement  officer  of  the  Auubahvh 


INDEX  TO  CIVIL  JUDGMENTS.  lv 


The  references  are  to  the  Not,  given,  to  the  cases  in-  the  ■'  Record, 


district  dated  21th  March  1S52,  one  D,  was  granted  the  zamiudari 
of  Raiyanwala,  and  his  name  was  directed  to  be  entered  in  the 
proprietary  column  in  the  Settlement  papers.  In  pursuance  of 
this  order  the  subordinate  Settlement  officials  recorded  D.  as  proprie- 
tor of  each  tield  or  plot  ill  the  village,  including  two  plots  now  in 
dispute.  The  Settlement  officer  was  acting  under  the  authority  of 
Revenue  Circular  No.  8,  dated  11th  February  1852,  of  the^Board  of 
Administration,  which  authorized  Settlement  officers  to  grant  the 
zamiudari  or  proprietary  rights  in  Kkana  Kkalee  or  Government 
estates  to  private  persons. 

It  did  not  appear  that  the  Settlement  officer  had  his  attention 
drawn  to  the  fact  that,  although  the  entire  village  of  Raiyanwala 
belonged  to  Government,  there  were  portions  of  it  which  were  in  the 
possession  of  the  Canal  department,  and  part  of  it  occupied  by  the 
bed  of  the  Western  Jamua  Canal.  All  such  portions,  including 
even  the  bed  of  the  canal,  were  recorded  as  the  property  of  D.  in 
pursuance  of  the  above  order. 

It  was  found  that  the  two  plots  in  dispute  formed  part  of  the  land 
then  in  possession  of  the  Canal  department,  and  that  they  had  been 
in  possession  prior  to  the  grant  to  D.  and  had  jontinued  in  possession 
up  to  the  present  date,  and  had  all  along  used  the  plots  for  canal 
purposes.  In  1860  certain  letters  passed  between  D.'s  representa- 
tives and  the  Commissioner  and  Deputy  Commissioner  of  Amballa. 
The  Deputy  Commissioner  heard  that  negotiations  were  going  on 
for  the  sale  of  D's.  estate.  He  pointed  out  that  they  would  not  be 
allowed  to  sell  the  farms  of  certain  villages  which  had  been  held  by 
D.  and  the  terms  of  which  had  not  then  expired,  as  these  were  not 
transferable ;  and  that  as  regards  the  villages  held  by  D.  in  proprie- 
tary right,  they  must  sell  to  the  resident  cultivators,  who  had  the 
right  of  pre-emption.  The  cultivators  were  unable  to  purchase,  and 
eventually  D's.  representatives  sold  the  village  of  Raiyanwala  to 
plaintiffs,  on  which  dakhil  kharij  or  mutation  of  names  took  place. 

Held  by  Fitz Patrick,  J.,  that  the  grant  of  the  zamiudari  did 
not  include  the  two  plots  in  dispute,  which  were  looked  upon  as 
part  of  the  canal. 

Per  Smyth,  J.,  that  the  Settlement  officer  exceeded  his  authori- 
ty in  granting  the  zamiudari  without  reserviug  to  Government  the 
plots  in  dispute,  as  the  Circular  of  the  Board  of  Administration 
referred  only  to  lands  which  were  used  for  agricultural  purposes,  or 
which  might  by  reclamation  or  otherwise  be  used  for  such  purposes, 
aud  did  not  include  lands  held  by  Government  for  public  purposes. 

Per  Curiam. — That  the  Government  in  sanctioning  the  Settle- 
ment of  the  Umballa  district  did  not  ratify  all  the  acts  of  the 
Settlement  officer,  including  the  grant  of  the  entire  village  of 
Raiyanwala  ;  and  that  plaintiffs  had  failed  to  show  any  acts  or 
admissions  on  the  part  of  the  officers  of  Government  since  the  date 
of  the  grant  which  would  have  the  effect  of  estuppiug  Government 
from  contesting  plaintiff's  claim, 
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No. 

Ala  Din  r.  Jowaya 40 

Abdul  Mai  id  r.  Fazl  Haq 68 

Bansi  Lall  v.  The  Secretary  of  State  for  India. 1 

Beechy  r.  Faiz  Mahomed, 6 

Baja  Kban  v.  Birju 15 

Badha  Sing  v .  Hira 19 

Baha-ud-din  r.  Moti  Lai, 27 

Badhawa  r.  Gandhella,       68 

Buta  t\  Nur  Mahommed, 70 

Chowgatta  v.  Chatar  Sing, 18 

Chowdri  Hiat,  r.  Jai  Kishen,         32 

Channu  r.  Devi  Sing,           47 

Dehli  and  London  Bank  v.  Orchard,  Major  If.  A.  D.,  ... 7 

Dialu  Mall  r.  Mr.  C.  Bryan,           11 

Dulla  r.  Karm,          26 

Dyal  Sing  r.  Mangal  Mai, '       28 

Durga  Dass  r.  Beli  Misr, 35 

Devi  Dass  r.  Naraina,          45 

Ditta  v.  Khudayar, 46 

Doulatya  v.  Khernan,          49 

Fatteh  v.  Himmat, 25 

Ganga  Ram  v.  Ralla  Mai, 51 

Gouhar  v.  Fazla,       53 

Gulam  Haidar  r.  Sikandar  Khan, 66 

Ganda  Mai  t\  Mussammat  Mehtabo,        67 

Ganga  Ram  t.  Bun  Dass,    ...         •         75 

Heba  r.  Rant  Sing 24 

Ilahia  v.  Sadhara, 57 

Jodh  Singh  t\  Wassawa  Sing 9 

Jowahir  Sing  v.  Ganga  Pershad, 13 

Jiwana  Mai  r.  Mussammat  Saddan 14 

Jodh  Sing  v.  Natha  Sing 21 

Jewa  v.  Karm  Baksh,           80 

Kharak  Sing  r.  Punjab  Sing,         ...         ...         6 

Kutba  v.  Shankar  Dass 8 

Khazan  Sing,  v.  The  Secretary  of  State  for  India 33 

Kirpa  Ram  v.  Jamna  Dass,            48 

Khana  t\  Hossein  Khan,      52 

Kadar  Ali  r.  Sikandar  Ali, 60 

Kanhya  v.  Bahadur  All,       61 

Khan  Mulla  t?.  Fazlur,        65 

Khair  Muhammad  r.  Aiimadin 73 
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Latchman  v.  Hem  Raj,       

Morice,  Doctor  J.  C.  r.  The  Simla  Bank,  

Mamraj  v.  Mussammat  Belaso,      ...         ...         ...         ...         

Mussammat  Lahoran  r.  Madar  Baksh,      

Mussammat  Khem  Kour  v.  Gujar  Mai, 

Mussammat  Rajadan  v.  Umra,       ...         ...         ...         ...         ...         

Marau  v.  Kami  Bakhsb,      ...         ..* 

Mussammat  Fahimulnissa  v.  Mahomed  Hussain, 

Mahomed  Din  r.  Banka,      ...         ...         

Mehtab  Rai  V.  Nanak  Chand,        

Mobaiak  v.  Taja 

Malawa  Mai  v.  Dala  Mai 

Mussammat  Rabia  v.  Mahommed  Bakhsb,  

Mussammat  Dbainmi  v.  Mebtab  Khan,   .,-.         

Mathra  Dass  v.  Ramanand, 

Mahamadju  v.  Jai  Ram,      

Mabmud  Khan  v.  Bhai  Bal  Kisben,         

Mangal  Sain  v.  Dabi  Dass, ...         ...         ...         

Nur  Ali  v.  Ram  Gopal,        

Kabbi  Bakhsh  v.  Kaka  Sing,  

Nanak  Chand  v.  Sainditta,  

Nagar  Mai  v.  Bhagwan  Das,  ...         ...         ...         •••         

Pana  Lall  r.  Ala  Dia  Shah,  

Parker,  R.  v.  Simla  Bank 

Ratta  Ram  v.  Mussammat  Nano, 

Rattan  Sing  v.  Fajju  Sliab 

Ranjha  v.  Mussammat  Rajji,  

Ram  Dyal  v.  Beli  Ram 

Rura  v.  Lcbna  Sing, «         

Robson,  J.  v.  Mahomed  Mabson, 

Suja  v.  Pablwan,       

Sbera  v.  Qutba,         

Sodhi  Indar  Sing  v.  Bhaga, 

Shadi  v.  Mussammat  Aisban,  65 

Sbab  Muhammad  v.  Mussammat  Imam  Bibi, 56 

Syad  Pir  Shah  y.  Gulab  Shall,       63 

Sirdar  Divran  Sing  v.  Mussammat  Subban,        72 

Sber  Khan  v.  Pir  Bakhsb, 79 

Tbakur  Dass  v.  Dya  Ram, 36 

Uttam  Chand  v.  ByBakhi, 77 
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The  reference*  are  to  the  Nos.  given  to  the  cases  in  the  "  Record. 


hT0% 

A. 

Abandonment  of  child — Indian  Penal  Code,  Section  317. — Accused,  a  married 
woman,  eloped  leaving  her  child,  1|  months  old,  being  at  tho  tim9 
supported  by  her  milk,  in  the  house  of  her  husband,  who  was  in 
charge  of  it  jointly  with  her,  who  was  under  the  same  legal  obliga- 
tion to  protect  it,  aud  who  the  Magistrate  found  was  certain,  as  the 
mother  knew,  to  take  care  of  it.  Held  by  the  Chief  Court  that 
there  was  not  a  "leaving  with  the  intention  of  wholly  abandoning" 
the  child  within  the  meaning  of  Sectiou  317  of  the  Indian  Penal 
Code,  and  that  the  conviction  was  therefore  unsustainable,  ...  5 

Abatement  of  appeal.     See  '•  Appeal — Abatement  of ." 

Act  XXII  of  1864 — Sections  3,  5,  17  and  20 — Officiating  Cantonjyient  Magistrate 
with  2nd  Class  Magisterial  powers — Assistant  Cantonment  M 
trate — Trial  of  breaches  of  Cantonment  Rules  and  Regulations.— 
On  14th  September  1877,  Major  B.  was  appointed  to  officiate  as 
Cantonment  Magistrate  of  Sialkot,  aud  invested  with  the  powers  of 
a  Magistrate  of  the  2nd  class.  On  9th  January  1873,  he  convicted 
accused  of  breaches  of  the  Rule.-*  and  Regulations  (Clauses  30  and 
32,  Chapter  III)  framed  by  the  Local  Government  under  Sectiou 
17,  Act  XXII  of  186-4,  for  the  administration  of  the  Sialkot  Canton- 
ment, and  sentenced  him  to  pay  a  fine  of  Rs.  100. 

Held  that  M;tjor  B.  was  only  an  Assistant  Cantonment  Magis- 
trate under  Section  5,  Act  XXII  of  1864,  notwithstanding  that  he 
was  appointed  by  the  Local  Government  to  act  as  Cautoumeut  Ma- 
gistrate, aud  therefore,  that  he  had  no  jurisdiction  under  Section  20 
of  the  Act  to  try  the  accused  for  breaches  of  the  Cantonment  Rules,         17 

Act  I  of  1871.     See  "  Cattle  Trespass  Act  I  of  1871." 

Act  X  of  1871.     See  "  Excise  Act." 

Act  I  of  1872.     See  "  Evidence  Act  I  of  1872." 

Act  IV  of  1872 — Sections  48  and  50— Tirni  or  Rahh  rules  of  Jhang  district — 
Want  of  publication — C onviction  for  breach  of  rules. — Certain  Tirui 
rules  for  the  Rakhs  in  the  Jhang  district  were  framed  under  Sec- 
tions 48  and  50  of  Act  IV  of  1872,  and  sanctioned  by  the  Punjab 
Government  in  letter  No.  1203,  dated  17th  August  1872  to  address 
of  Secretary  to  Financial  Commissioner,  but  were  not  published  in 
the  Punjab  Gazette  as  required  by  Sectiou  50.  Held  that,  as  no 
publication  took  place,  the  rules  were  wanting  in  the  force  of  law, 
and  that  a  conviction  under  Section  50  fur  a  breach  of  the  said  rules 
was  according  i  a  valid,  ...  3 
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Act  IV  of  1872,  Section  50,  Clauses  1  and  2 — Penalty — Breach  of  Opium  rules. — 
Clause  2  *of  Section  50,  Act  IV  of  1872,  haviug  been  repealed  by 
Act  XV  of  1875,  held  that  the  penalty  provided  by  that  clause  no 
longer  attached  to  a  breach  of  a  rule  made  under  the  first  clause  of 
that  section, 

Act  X  of  1872.     See  "  Criminal  Procedure  Code." 

Act  XI  of  1872 — Section  S,  Clause  2  and  Section  9 — Native  State — Native  Indian 
subjects — Amenability  of,  to  British  Courts  in  respect  to  offences  com- 
mitted beyond  India. — D.  G.  and  S.  G.,  British  subjects,  crossed  the 
frontier  into  independent  territory  and  there  murdered  one  K.  M. 
Held  that  D.  G.  and  S.  G.  couM  be  tried  for  murder  by  the  British 
Courts  under  Sections  9  aud  3,  Clause  2,  Act  XI  of  1872.  Native 
Indian  subjects  of  Her  Majesty  are  amenable  to  the  British  Courts 
in  respect  to  offences  committed  by  them  in  all  territories  beyond 
India, 

Act  XVII  of  1877,  Sections  15  and  25 — Poioers  of  superintendence  of  Chief  Court 
over  Criminal  Courts.     See  "  Superintendence,  powers  of  Chief  Court.' 

Alternative  imprisonment.     See  "Imprisonment — Alternative." 

Appeal — Abatement  of— Death  of  appellant— A.  -S.  appealed  to  the  Chief  Court 
against  his  conviction  by  the  Deputy  Commissioner  of  Jhelum. 
While  the  appeal  was  pending  A.  S.  died.  Held  that  the  death  of 
A.  S.  caused  the  appeal  to  abate, 
5,  European  British  subject — Criminal  Procedwre  Code,  Section  84- — The 
accused  at  his  trial  did  not  claim  to  be  dealt  with  as  an  European 
British  subject,  but  claimed  to  appeal  to  the  Chief  Court  as  such. 
Held,  under  Section  84  Criminal  Procedure  iCode,  that  accus- 
ed had  waived  his  privilege  as  an  European  British  subject,  and, 
therefore,  that  accused  was  not  entitled  to  appeal  to  the  Chief 
Court, 
.,,  Bight  of,  after  enhancement  of  punishment  by  Chief  Court. — A.  and  M.  It. 
were  convicted  under  Section  498  Indian  Penal  Code,  and  sentenced 
by  the  Board  of  Honorary  Magistrates  at  Amritsar,  exercising  2nd 
Class  powers,  to  pay  fines  of  lis.  25  and  lis.  5  respectively,  but 
preferred  no  appeal.  The  Magistrate  of  the  District  reported  the 
case  under  Section  29G,  Criminal  Procedure  Code,  and  the  Chief 
Court  enhanced  the  punishment  by  six  months'  rigorous  imprison- 
ment. Thereupon  A.  preferred  an  appeal  to  the  Chief  Court  against 
the  conviction. 

Held,  that  as  the  conviction  was  by  the  Honorary  Magistrates, 
the  appeal  lay  under  Section  266,  Criminal  Procedure  Code,  to  the 
Magistrate  of  the  District, 

Appellate  Court — Power  of — to  order  re-trial  of  one  of  several  pe?'sons  who  have 
been  jointly  tried  and  convicted — Adynissibility  of  evidence  of  other 
accused  upon  suah  re-trial — Evidence  Act,  Section  118. — Held  that, 
where  two  persons  are  jointly  charged  and  tried  under  the  provisions 
of  Section  45S  of  the  Criminal  Procedure  Code  and  are  convicted, 
and  a  new  trial  is  afterwards  ordered  of  one  of  such  persons  by  the 
Appellate  Court,  the  other  person  can  upon  such  trial  bo  lawfully 
examined  as  a  witness, 
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•  Bigamy — Indian  Penal  Code,  Section  JfBJf. — Man-iage  by  wife  after  absence  of  husband 
for  four  years. — The  doctrine  of  a  certain  school  of  Muhanimadan 
divines  in  regard  to  the  competency  of  a  woman  to  marry  again 
after  the  abseuce  of  her  husband  for  four  years,  does  not  entitle  a 
womau  so  reuiftrrymg  to  the  benefit  of  the  exception  to  Section  494 
of  the  Indian  Penal  Code,  ...         27 

'  Bond  fide  purchaser — Stolen  property — Order  for  disposal  of — Criminal  Procedure 
Code  {Act  X  of  1872),  Section  ^18. — In  a  summary  proceeding  uuder 
Seetion  418  of  the  Criminal  Procedure  Code,  where  stolen  property 
is  in  the  possession- of  a  bond  fid*  purchaser,  the  proper  order  for  a 
Magistrate  to  pass  is  to  leave  the  property  in  the  purchaser's  posses- 
sion, leaving  the  complainant  to  take  snob  steps  as  he  may  thiuk 
proper  to  establish  his  title  as  owner  and  recover  possession  from 
the  purchaser,  ...         21 

British  India — Act  I  of  1868,  Section  2,  clause  8 — Uj>per  Tanaical. — Held  that, 
Upper  Tanawal  is  an  integral  part  of  British  India  within  the  mean- 
ing of  Clause  8  Section  2  Act  I  of  18G8,  and  therefore,  the  Sessions 
Judge  of  Peshawar  has  jurisdiction  to  try  offences  committed  to  him 
for  trial  from  that  part  of  the  Hazara  district,  ...  6 

a 

Cantonment  Magistrate  (Offg). — With  2nd  Class  Magisterial  powers. — Act  XXII  of 
1S64,  Sections,  3,  5,  17  and  20 — Officiating  Cantonment  Magistrate 
with  2nd  Class  Magisterial  powers — Assistant  Cantonment  Magistrate 
—  Trial  of  breaches  of  Cantonment  Rules  and  Regulations. — On  14th 
September  18Z7,  Major  B,  was  appointed  to  officiate  as  Cantonment 
_istrate  of  Sialkot,  and  invested  with  the  powers  of  a  Magistrate 
of  the  2nd  class.  On  9th  January  1878,  he  convicted  accused  of 
breaches  of  the  Rules  and  Regulations  (Clauses  30  and  32,  Chapter 
III)  framed  by  the  Local  Government  under  Section  17,  Act  XXII 
of  1864,  for  the  administration  of  the  Sialkot  Cantonment,  and 
sentenced  him  to  pay  a  fi»ue  of  Rs.  100. 

Held  that  Major  B  was  only  an  Assistaut  Cantonment  Magis- 
trate under  Section  5,  Act  XXII  of  1864,  notwithstanding  that  he 
wus  appointed  by  the  Local  Government  to  act  as  Cantonment  Ma- 
gistrate, and  therefore  that  he  had  no  jurisdiction  under  Section  20 
of  the  Act  to  try  the  accused  for  breaches  of  the  Cantonment 
Rules,  ...         17 

Cattle  Trespass  Act  I  of  1871  y   Section   22— Compensation  for  wrongful  seizure. — 
/,  that  the  award  under  Section  22,  Act  I  of  1871,  should  be  by 
way  of  reasonable  compensation  for  loss  caused  by  seizure  and  deten- 
tion of  cattle,  and  not  by  way  of  penalty  on  the  person    complained 
against,  or  of  an  award  of  general  damages  to  the  complainant,      ...  25 

7,  „  „  Compensation   for   wrongful   seizure — 

Fine. — Accused  was  convicted  and  sentenced  under  Section  22,  Act 
I  of  1871,  to  pay  a  fine  of  Rs.  25,  out  of  which  Rs,  12  was  ordered 
to  be  paid  to  complainant  as  compensation  for  loss  and  expenses  in- 
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curred.     Held,  that  the  imposition  of  a  penalty,  in  excess  of  the  sum 
awarded  to  the  complainant  as  compensation,  was   illegal,  ...         36 

Cattle  Trespass  Act  I  of  1871,  Section  22 — Compensation  aivard  of,  to  complainant 
— Damage  to  reputation. — Section  22  Act  I  of  1871,  does  not  con- 
template the  award  of  compensation  for  damage  to  the  reputation 
of  the  complainant,  nor  does  it  warrant  the  infliction  of  a  penalty 
upon  the  person  complained  against,  in  addition  to  the  compensa- 
tion awarded,  ...         37 

Charas.     See  "  Opium  or  C haras." 

Co?twiission — for  Examination  of  ivitness  in  Foreign  territory — Criminal  Procedure 
Code,  Section  330. — Held  that  a  Magistrate  cannot,  under  Section 
330,  Act  X  of  1872,  issue  a  commission  for  the  examination  of  a 
witness  in  Foreign  territory,  ...         20 

Commitment  to  Sessions. — Criminal  Procedure  Code  (Act  X  of  1872),  Sections  195 
and  196 — Ambiguous  finding. — A  Magistrate  committed  a  case  to 
the  Sessions,  recording  in  his  grounds  for  committal,  that  the  evi- 
dence was  insufficient,  being  purely  conjectural,  but  that  as  the 
charge  was  a  serious  one  and  there  was  a  certain  amount  of  doubt 
regarding  the  innocence  of  the  accused,  he  committed  him  to  take 
his  trial.  Held  that  the  Magistrate,  holding  the  views  expressed, 
erred  in  law  in  committing  the  accused  to  take  his  trial,  ...  35 

Compensation — Award  of,  to  husband  whose  ivife  has  been  enticed  away. — Grounds 
for  award  of. — Criminal  Procedure  Code,  Section  308. — Held  by  Fitz- 
patrick  and  Plowden,  JJ.,  that  compensation  may  be  awarded,  under 
Section  308  Act  X  of  1872,  to  a  husband  whose  wife  has  been  enticed 
away  with  criminal  intent. 

Per  Fitzpatrick,  J. — Where  the  case  ia  one  in  which  the  com- 
plainant would  be  entitled  to  recover  pecuniary  damages,  if  he 
brought  a  civil  action,  the  offence  is  one  which  can  "be  compensated 
in  money  "  within  the  meaning  of  Section  308. 

Per  Plowden,  J. — Compensation  may  be  awarded  for  any  injury 
caused  by  the  offence  complained  of,  when  such  injury  can  be  com- 
pensated in  money,  and  the  injury  is  one  in  respect  of  which  dam- 
ages would  be  recoverable  in  a  civil  action. 

Held  further,  by  Lindsay  and  Plowden,  JJ.,  that  the  specific 
ground  upon  which  compensation  is  claimed  and  awarded  should  be 
stated  by  the  Court,  in  order  that  the  accused  person  may  have  an 
opportunity  of  contesting  both  his  liability  and  the  amount,  ...  10 

j,  ,,  ,,  ,,  ,,     Criminal 

Procedure  Code  Section  308. — Accused  was  convicted  of  enticing 
away  complainant's  wife  with  criminal  intent,  Section  498  Indian 
Penal  Code;  and  the  fine  imposed  was  awarded  to  complainant  in 
compensation  for  the  dishonour  caused  to  him  by  the  offence.  Held 
by  Plowden  and  Smyth,  JJ.  (Lindsay,  J.,  dissenting)  that  the  a- 
ward  of  compensation  was  legal  under  Section  308,  Criminal  Proce- 
dure Code,  ...  14 
\]  for  xorongful  seizure  of  Cattle. — Cattle  Trespass  Act  I  of  1871,  Sec- 
tion 22.— Held,  that  the  award  under  Sectiou  22,  Act  I  of  1871, 
should  be  by  way  of  reasonable  compensation  for  loss  caused  by 
seizure  and  detention  of  cattle,  and  not  by  way  of  penalty  on   the 
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person  complained  against,  or  of  an  award  of  general  damages  to  the 
complainant,  •••  25 

Compensation — Aioard  of,  for  wrongful  seizure  of  Cattle. — Cattle  Trespass  Act  I  of 
1871,  Section  22. — Accused  was  convicted  and  sentenced  under  Sec- 
tion 22,  Act  I  of  1871,  to  pay  a  fine  of  Rs.  25,  out  of  which  Rs.  12 
•was  ordered  to  be  paid  to  complainant  as  compensation  for  loss  and 
expenses  incurred.  Held,  that  the  imposition  of  a  penalty  in  excess, 
of  the  sum  awarded  to  the  complaiuaut  as  compensation  was 
illegal,  •••         36 

„  „  illegal  seizure  of  Cattle. — Cattle  Trespass  Act  I  of 

1871,  Section  22— Damage  to  reputation— Section  22,  Act  I  of  1871, 
does  not  contemplate  the  award  of  compensation  for  damage  to  the 
reputation  of  the  complainant,  nor  does  it  warraut  the  infliction  of  a 
penalty  upon  the  person  complained  against,  in  addition  to  the  com- 
pensation awarded,  ...         37 

Complaint — Criminal  Procedure  Code,  Section  llf.2 — Order  by  Commissioner  for 
inquiry, — Accused,  a  petition-writer,  wrote  for  presentation  to  the 
Commissioner's  Court  a  Memorandum  of  Appeal  in  which  he  alleged 
that  the  order  appealed  from  was  based  on  "  conjectural  grounds," 
and  that  a  certain  statement  made  in  the  order  was  "  utterly  false.'1 
The  Commissioner  directed  the  Deputy  Commissioner  to  pass  a  pro- 
per order  in  the  matter,  whereupon  the  Deputy  Commissioner  treat- 
ed the  case  as  one  under  Section  500  Indian  Penal  Code,  and  after 
enquiry  convicted  accused.  Held  that  the  conviction  was  illegal,  no 
complaint  having  been  made  to  the  Deputy  Commissioner  within  the 
meaning  of  Section  142  of  the  Criminal  Procedure  Code,  ...         15 

Criminal  Court — Duty  of,  to  decide  question  of  marriage. — A  Criminal  Court  is 
bound  to  decide  the  question  of  marriage  when  it  is  essential  to  the 
decision  of  the  question  whether  an  offence  has  been  committed  or 
not,  ...         27 

Criminal  Procedure  Code — (Act  X  of  1872)  Sections  66,  330  and  Jfl8 — Jurisdiction 
— Criminal  Court — Trial  of  subject  of  Native  State  for  acts  done  in 
that  State  abetting  an  offence  in  British  territory — Commission  for 
examination  of  witness  in  Foreign  territory — Disposal  of  property 
stolen  in  British  but  seized  in  Foreign  territory.  —  Held,  that  a  Magis- 
trate cannot,  under  Section  330,  Act  X  of  1872,  issue  a  commission 
for  the  examination  of  a  witness  in  Foreign  territory. 

Held  also,  that  a  subject  of  a  Native  State,  who,  by  acts  done 
in  that  State,  aud  not  in  British  territory,  abets  the  commission  of 
an  offence  in  British, territory,  is  not  liable  to  be  punished,  under 
the  Penal  Code,  by  the  Courts  of  British  India. 

Held  also,  that  a  subject  of  a  Native  State  is  not  liable  to  be 
punished  under  the  Penal  Code  by  a  Court  in  British  India  for  acts 
committed  in  British  India,  he  beiug  at  the  time  of  such  commission 
in  Foreign  territory,    even  if  he  afterwards  be  in  British  India. 

Held  also,  that  a  Magistrate  has  jurisdiction  under  Section  418, 
Act  X  of  IS 72,  to  deal  with  property  stolen  in  British  territory, 
notwithstanding  that  it  may  be  seized  in  Foreign  territory  and 
brought  into  British  Territory  by  the  police,  ...         20 
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Criminal  Procedure  Code— Section  8£ — E.  2?«.  subject — Appeal. — The  accused  at  his 
trial  did  not  claim  to  be  dealt  with  as  an  European  British  subject, 
but  claimed  to-  appeal  to-  the  Chief  Court  as  such.  Held  under  Sec- 
tion 84  Criminal  Procedure  Code,  that  accused  had  waived  his  privi- 
lege as  an  European  British  subject,  and,  therefore,  that  accused  was 
not  entitled  to  appeal  to  the  Chief  Court,  ..„-        IX 

q  ,,.  Section    1J/-2 — Complaint — Order    by    Commissioner  for 

enquiry — Indian  Penal  Code,  Section  500^—  Defamation — Memoran- 
dum of  Appeal. — Accused,  a  petition-writer,  wrote  for  presentation 
to  the  Commissioner's  Court  a  Memorandum  of  Appeal  in  which  he 
alleged  that  the  order  appealed  from  was  based  on  "  conjectural 
grounds,"  and  that  a  certain  statement  made  in  the  order  was 
"utterly  false."  The  Commissioner  directed  the  Deputy  Commis- 
sioner to  pass  a  proper  order  in  the  matter,  whereupon  the 
Deputy  Commissioner  treated  the  case  as  one  under  Section  500 
Penal  Code,  and  after  enquiry  convicted  accused.  Held  that  the 
conviction  was  illegal,  no  complaint  having  been  made  to  the  De- 
puty Commissioner  within  the  meaning  of  Section  142  of  the  Cri- 
minal Procedure  Code,  ...  15 

~1r  „  (Act  X  of  1872).,  Sections  195  and  196 — Commitment  to 

Sessions — Ambiguous  finding. — A  Magistrate  committed  a  case  to 
the  Sessions,  recording  in  his  grounds  for  committal,  that  the  evi- 
dence was  insufficient,  being  purely  conjectural,  but  that  as  the 
charge  was  a  serious  one  and  there  was  a  certain  amount  of  doubt 
regarding  the  innocence  of  the  accused,  he  committed  him  to  take 
his  trial.  Held  that  the  Magistrate,  holding  the  views  expressed, 
erred  in  law  in  committing  the  accused  to  take  his  trial,  ...         35> 

77  „  „  Sections  297,  518  a?id  520 — Powers  of 

Revision — Non-Judicial  proceeding  tinder  518.  Punjab  Courts1  Act 
( XVII )  of  1877,  sections  15  and  25 — Chief  Court  poioers  of  superin- 
tendence— Criminal  Courts. — Under  section  518  Act  X  of  1872  the- 
Magistrate  of  the  district  of  Jullundur  directed  Mussumat  Faizul- 
nissa  and  her  mother,  to  remain  in  the  Haveli  in  which  they  then 
were,  assuring  to  them  all  pre-existing  privileges.  He  further 
directed  that  the  brothers  of  M.  F.  should  leave  the  premises  and 
take  up  their  abode  elsewhere,  pending  the  result  of  an  appeal  from 
the  decree  of  the  Judicial  Assistant  declaring  the  right  of  M.  F.  to 
leave  her  place  of  residence  and  marry  without  the  cousent  of  her 
brothers,  and  that  a  strong  Police  guard,  paid  for  by  the  brothers, 
should  keep  guard  over  the  outer  gate  of  the  Haveli,  with  directions 
to  permit  certain  persons  to  come  and  go,  but  under  no  circum- 
stances to  allow  the  brothers  or  one  M.  H.  K.  the  right  of  entrance. 
Held  that  the  Magistrate  had  no  jurisdiction  to  make  the  order 
under  section  518,  Criminal  Procedure  Code. 

Held  further,  that  section  297,  Criminal  Procedure  Code  did 
not  empower  the  Chief  Court  to  revise  the  order  made  under  section 
518,  even  though  the  order  wyas  manifestly  in  excess  of  the  authority 
of  the  Magistrate  professing  to  act  under  that  section.  When  a 
Magistrate  records  a  proceeding  and  issues  an  order  under  section 
518,  intending  and  professing  to  act  not  merely  under  color  of  that 
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section,  bnt  in  an  honest,  though  mistaken,  belief  that  he  has  power 
to  act  under  it,  the  order  made  by  him  is  an  order  made  under  sec- 
tion 518  within  the  meaning  of  section  520,  and  is  therefore  not  a 
Judicial  proceeding.  Such  an  order  does  not  become  a  Judicial  pro- 
ceeding and  order,  because  although  it  is  in  excess  of  the  Magistrate's 
authority  under  section  518  and  made  without  any  lawful  authority 
whatever,  it  is  yet  a  proceeding  and  order  held  and  made  by  a  Ma- 
gistrate. 

Held  further,  that  the  Chief  Court  had  no  power,  under  its 
powers  of  general  superintendence,  under  section  25  of  Act  XVII  of 
1877,  to  revise  the  order  of  the  Magistrate,  as  that  section  gave 
the  Court  no  power  of  general  superintendence  over  Criminal  Courts,  33 

Criminal  Procedure  Code,  (Act  X  of  1872)  Section  306 — Pregnancy  of  convicted 
woman — Capital  Sentence — Commutation. — Under  section  306,  Act 
X  of  1872,  ascertained  pregnancy  renders  it  compulsory  to  postpone 
the  execution  of  a  sentence  of  death  passed  upon  a  woman,  and 
may  be  a  reason  for  commutation  by  the  High  Court ;  but  a  capital 
sentence  should  be  pronounced  on  a  conviction  for  murder,  notwith- 
standing pregnancy,  although  the  execution  of  the  sentence  should 
be  deferred,  ...  34 

f)  „  Section   308. — Compensation, — Award   of,     to     husband 

whose  wife  has  beentnticed  away. — Grounds  for  award  of. — Held  by 
Fitzpatrick  and  Plowden,  JJ.,  that  compensation  may  be  awarded 
under  Section  308,  Act  X  of  1872,  to  a  husbaud  whose  wife  has  been, 
enticed  away  with  criminal  intent. 

Per  Fitzpatrick,  J. — Where  the  case  is  one  in  which  the  com- 
plainant would  be  entitled  to  recover  pecuniary  damages,  if  he 
brought  a  civil  action,  the  offence  is  one  which  can  "be  compensated 
in  money"  within  the  meaning  of  Section  308. 

Per  Plowden,  J. — Compensation  may  be  awarded  for  any  injury 
caused  by  the  offence  complained  of,  when  such  injury  can  be  com- 
pensated in  money,  and  the  injury  is  one  in  respect  of  which  damages 
would  be  recoverable  in  a  civil  action. 

Held  further,  by  Lindsay  and  Plowden,  JJ.,  that  the  specific 
ground  upon  which  compensation  is  claimed  and  awarded  should  be 
stated  by  the  Court,  in  order  that  the  accused  person  may  have  an 
opportunity  of  contesting  both  his  liability  and  the  amount,  ...  10 

ji  „  Section  308 — Compensation — Award  of,  to  husband  ivhost 

wife  has  been  enticed  away. — Accused  was  convicted  of  enticing  away 
complainant's  wife  with  criminal  intent,  Section  498  Indian  Penal 
Code  ;  and  the  fine  imposed  was  awarded  to  complainant  in  compen- 
sation for  the  dishonour  caused  to  him  by  the  offence.  Held  by 
Plowden  and  Smyth,  JJ.  (Lindsay,  J.,  dissenting)  that  the  award 
of  compensation  was  legal  under  Section  308,  Criminal  Procedure 
Code,  ...         14 

9)  ,,  Section  309 — Indian. Penal  Code,  section    64 — Fine — Al- 

ternative imprisonment — Act  I  of  1868. — Held  that,  imprisonment 
in  default  of  payment  of  fine,  under  section  64,  Indian  Penal  Code, 
cannot  legally  be  awarded  on  conviction  for  an  offence  punishable 
under  a  special  Act  passed  before  Act  I  of  1868. 
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Held  farther,  that  neither  section  64,  Indian  Penal  Code,  nor 
section  309,  Criminal  Procedure  Code,  renders  it  imperative  to 
award  imprisonment  in  default  of  payment  of  fine,  ...  30 

Criminal  Procedure  Code — Section  310 — Whipping — Punishment  of ,  when  to  be 
inflicted. — Accused  was  convicted  by  the  magistrate  of  the  district 
and  sentenced  to  7  years'  rigorous  imprisonment.  The  Sessions 
Judge  to  whom  the  case  was  referred  for  confirmation  modified  the 
sentence  to  one  of  one  year's  rigorous  imprisonment  and  "  30  stripes, 
to  be  administered  when  leaving  jail."  Held  that  the  order  of  the 
Sessions  Judge  directing  the  whipping  to  be  administered  at  the 
time  of  release  was  illegal. 

Under  section  310,  Act  X  of  1872,  it  is  imperative  to  carry  out 
a  sentence  of  whipping,  in  addition  to  imprisonment,  immediately 
on  the  expiry  of  15  days  from  the  date  on  which  it  was  passed, 
unless  an  appeal  be  made  within  that  time,  ...         31 

„  „  (Act  X  of  1872)  Section  327.— Evidence  Act,  (I of  1872,) 

Sections  SO  and  133, — Admissibility  in  evidence  of  co?ifession  made  by 
one  of  two  persons  accused  of  the  same  offence,  who  is  tried  separately 
and  dies  before  the  trial  of  the  other.  In  1873,  J.  and  S.  were  con- 
cerned in  the  murder  of  one  P  ;  J.  absconded,  but  S.,  having  been, 
arrested,  was  placed  on  his  trial  in  that  year.  S.  in  his  defence  at. 
the  Sessions  trial  made  a  statement  that  J.  admitted  to  him  that  he 
had  committed  the  murder.  In  1877,  J.  having  been  captured 
was  placed  on  his  trial.  S.  having  meanwhile  died,  the  Sessions 
Judge  made  use  of  the  statement  of  S.  made  at  his  trial  in  1873, 
as  evidence  against  J. 

Held  that  the  statement  of  S.  was  not  admissible  in  evidence 
against  J.,  either  under  Section  327,  Act  X  of  1872,  or  Sections  30 
and  133  of  the  Evidence  Act,  I  of  1872,  ...         13 

fi  ,,  (Act  X  of  1872),  Section  ^.18.- -Order  for  disposal  of 

stolen  property. — Bond-fide  purchaser. — In  a  summary  proceeding 
under  Section  418  of  the  Criminal  Procedure  Code,  where  stolen 
property  is  in  the  possession  of  a  bond-fide  purchaser,  the  proper 
order  for  a  Magistrate  to  pass  is  to  leave  the  property  in  the  pur- 
chaser's possession,  leaving  the  complainant  to  take  such  steps  as 
he  may  think  proper  to  establish  his  title  as  owner  and  recover 
possession  from  the  purchaser,  ...         21 

it  „  (Act   X   of  1872)  Section  458 — Joint  trial  of  accused, 

persons. — Power  of  Appellate  Court  to  order  re-trial  of  one  of  several 
persons  who  have  been  jointly  tried  a7id  convicted. — Admissibility  of 
evidence  of  other  accused  upon  such  re-trial. — Evidence  Act,  Sectoi?i  118. 

Held  that,  where  two  persons  are  jointly  charged  and  tried 
xinder  the  provisions  of  Section  458  of  the  Criminal  Procedure  Code 
and  are  convicted,  and  a  new  trial  is  afterwards  ordered  of  one  of 
such  persons,  the  other  person  can  upon  such  trial  be  lawfully 
examined  as  a  witness,  ...         23 

^  „  Chapter  XX XVII 1,  Sections  50 If  to  506 — Security  for 

good  behaviour — Personal  recognizance  of  bad  character — Bond  of 
sxirety — Recovery  of  amount  of  personal  recognizance  from  bad  charac- 
ter. 
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Xo. 
Held  by  Lindsay  and  Fitzpatrick,  JJ.,    that  a   Magistrate   can 
lfijnlly  require  a  person  convicted  under  Sections    505   and    506   to 
furnish  a  personal  recognizance  in  addition  to  the   security  for  his 
good  behaviour. 

Held  further,  that  when  there  is  only  one  surety  he  should 
bind  himself  only  to  the  same  amount  as  the  principal,  and  when 
there  are  several  sureties  th^y  should  bind  themselves  jointly  and 
severally  for  the  same  amount. 

I  further,  by  Lindsay,  J.,  that  there  is  no  provision  in  Chap- 
ter XXXVIII  of  the  Code  of  Criminal  Procedure,  for  the  recovery 
of  the  sum  mentioned  in  the  bond  entered  into  by  the  bad  character 
himself,  his  surety  being  responsible  for  that  sum,  ...  1 

Criminal  Procedure  Code — Section  636 — Award  of  separate  maintenance — Incompa- 
tibility of  temper — Second  wife.  —  Held  that  incompatibility  of  tem- 
per and  the  preseuce  of  a  second  wife  in  the  house,  are  legally  in- 
sufficient to  support  an  award  of  separate  maintenance  under 
Section  536,  Act  X  of  1872,  ...  2 

Criminal  Trespass.  —  Indian  Pencd  Code,  Section  44? — Accused  for  several  years 
cultivated  laud  under  a  lease  from  the  Forest  Department  which 
renewed  annually.  During  the  period  of  his  occupation  accused 
built  a  dwelling  house  aud  made  other  improvements.  The  Forest 
Department  requiring  the  laud  for  conservation,  accused  was 
served  with  notice  of  ejectment,  and  he  was  told  to  remove  the 
materials  of  his  house.  Accused  refused  to  relinquish  the  land 
until  payment  of  compensation  for  his  improvements,  whereupon 
he  was  criminally  prosecuted  by  the  Forest  Department,  and  con- 
victed by  the  Tahsildar  of  Khariau  of  crimiual  trespass  under 
Section  447,  Indian  Penal  Code.  Held,  that  the  conviction  was 
illegal. 

In  order  to  sustain  a  conviction  for  criminal  trespass  it  must 
be  shown  that  the  property  was  in  the  possession  of  some  other 
person  than  the  alleged  trespasser,  ...         28 


D. 

Death  of  Appellant. — See  "Appeal — Abatement  of." 

Doubt — element  of — Evidence  Act  I  of  1872,  Section  J.  Fact  taken  held  to  be  proved 
—  Peshawar  murder  cases  —  True  charges  against  the  guilty  added  to 
by  utterly  fa'  ■  ivist  the   innocent. — In  dealing  with  Peshawar 

murder  cases  there  may  be  an  element  of  doubt  of  a  scarcely  tangi- 
ble character,  which  is  often  felt  when  dealing  with  the  evidence  of 
Pathans  of  the  Peshawar  district,  owing  to  their  proueness  to  ex- 
_ orate  and  add  to  true  charges  against  the  guilty,  utterly  false 
ones  against  the  innocent ;  but  it  is  not  this  kind  of  doubt  which 
should  lead  a  Court  to  acquit  an  accused  person. 

The  degree  of  certainty  which  must  be  arrived  at  before  a  fact 
is  said  to  be  proved  is  that  described  in  Section  3  of  the  Evideuce 
Act, 

"  Dunds"  or  ponds — Theft  of  fish  from.  See  "  Theft  "  and  "  /.  P.  C.  Sections  378 
and  379." 
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'   E. 

Element  of  doubt.     See  "  Doubt — element  of." 

Emasculation — Grievous  hurt  caitsed  by  a  man  to  himself — Indian  Penal  Code,  Sections 
309,  320  and  325. — Accused  emasculated  himself  and  was  convicted 
under  Section  309,  Indian  Penal  Code. — Held  that  the  conviction 
under  Section  309,  was  illegal. 

Held  further,  that  accused  could  not  be  convicted  of  causing 
grievous  hurt  to  himself  under  Section  325,  Indian  Penal  Code,    ... 

Enhancement  of  punishment  by  Chief  Court — Rljht  of  appeal  after.     See  "Appeal." 

E.  B.  subject — Appeal  by.     See  " Appeal." 

Evidence  Act  I  of  1872,  Section  3 — Fact  token  held  to  be  proved — Element  of  doubt.-— 
In  dealing  with  Peshawar  murder  cases  there  may  be  an  element 
of  doubt  of  a  scarcely  tangible  character,  which  is  often  felt  when 
dealing  with  the  evidence  of  Pathans  of  the  Peshawar  district,  owing 
to  their  proneness  to  exaggerate  and  add  to  true  charges  against 
the  guilty,  utterly  false  ones  against  the  innocent;  but  it  is  not 
this  kind  of  doubt  which  should  lead  a  Court  to  acquit  an  accused 
person. 

The  degree  of  certainty  which  must  be  arrived  at  before  a  fact 
is  'said  to  be  proved  is  that  described  in  Section  3  of   the    Evidence 
Act, 
})  „         Sections  30  and  133 — Admissibility  in  evidence  of  confession 

made  by  one  of  two  persons  accused  of  the  same  offence,  who  is  tried 
separately  and  dies  before  the  trial  of  the  other. — In  1873,  J.  and  S. 
were  concerned  in  the  murder  of  one  P.;  J.  absconded,  but  S.,  hav- 
ing been  arrested,  was  placed  on  his  trial  in  that  year.  S.  in  his 
defence  at  the  sessions  trial  made  a  statement  that  J.  admitted  to 
him  that  he  had  committed  the  murder.  In  1877,  J.  having  been 
captured  was  placed  on  his  trial.  S.  having  meanwhile  died,  the 
Sessions  Judge  made  use  of  the  statement  of  S.  made  at  his  trial  iu 
1873,  as  evidence  against  J. 

Held  that  the  statement  of  S.  was  not   admissible   in   evidence 
against  J.,  either  under  Section  327,   Act  X  of  1872,  or  Sections  30 
and  133  of  the  Evidence  Act,  I  of  1872, 
j,  ,,         Section  118 — Re-trial  of  one  of  several  persons  who  have  been 

jointly  tried  and  convicted — Admissibility  of  evidence  of  other  accused 
upon  such  re-trial. — Held  that,  where  two  persons  are  jointly  charged 
and  tried  under  the  provisions  of  Section  458  of  the  Criminal  Pro- 
cedure Code  and  are  convicted,  and  a  new  trial  is  afterwards  ordered 
of  one  of  such  persons,  the  other  person  can  upon  such  trial  be  law- 
fully examined  as  a  witness, 

Excise  Act  X  of  1871,  Sections  58,  62  and  70 — Breach  of  Opium  Law—  Liability 
of  master  and  servant. — R.,  brother  and  servant  of  S.,  a  licensed  ven- 
dor of  opium,  sold  to  one  A.,  opium  in  excess  of  the  quantity  allowed 
by  law.  On  the  conviction  of  R.  under  Section  70  of  Act  X  of  1871, 
and  of  S.  under  Section  58, — 

Held,  that  R.  was  not  liable  under  Section  70,  but  could  be 
convicted  under  Section  62,  as  he  was  not  protected  in  the  case  of 
au  unlawful  sale  by  the  plea  of  his  master's  authority. 
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Held  further,  (Smyth,  J.  doubting)  that  the  conviction  of  S. 
under  Sectiou  58  was  good  in  law. 

Per  Plowdex,  J. — A  licensed  retail  vendor  of  opium  is  liable 
to  penalties  under  Section  58,  Act  X  of  1871,  for  a  sale  by  his  ser- 
vant of  an  unlawful  quantity  of  opium.  It  is  unnecessary  to  show 
that  the  master  knew  of  or  authorised  the  particular  sale.  It  is 
enough  to  show  a  general  authority  to  the  servaut  to  sell  on  his 
master's  behalf. 

Absence  of  such  knowledge  aud  authority  is  ground  for  a  miti- 
gated penalty,  ...  19 
Excise  Act  X  of  1871,  Sections  63  and  65 — Licensed  retail  vendor — Agent  of — Trans- 
feree of —  Unlawful  possession  of  unauthorized  quantity  of  opium  or 
ckaras. — Importation  of  foreign  opium  or  charas  without  a  pass. — 
The  accused  P.  was  convicted  under  Sectiou  65  of  the  Excise  Act,  X 
of  1871,  for  having  in  his  possession  10  seers  of  opium  and  16  seers 
of  charas,  smuggled  from  Faridkot  territory  into  Ferozepore,  he  not 
being  a  licensed  vendor.  P.  pleaded  that  lie  aud  his  brother  Iff. 
were  acting  as  agents  for  the  liceused  vendors,  K.  aud  R.  C.  The 
Magistrate  held  that  K.  and  R.  C.  were  farmers  under  Section  25, 
Act  X  of  1871  ;  that  it  was  not  proved  that  P.  and  M.  were  subor- 
dinate license  holders  as  uo  information  had  been  given  to  the  Col- 
lector uuder  Section  28  ;  that  P.  smuggled  opium  and  charas  from 
Faridkot  territory  without  a  pass,  and,  therefore,  that  P.  was  guilty 
under  Sections  65.  The  Sessions  Judge  (Commissioner)  on  appeal 
found  that  the  license  held  by  K.  and  R.  C.  was  not  transferable  ; 
that  uo  license  had  been  granted  to  P.;  aud  therefore,  that  he  could 
not  be  considered  a  licensed  vendor. 

Held  that  the  question  for  decision  was  whether  the  opium  and 
charas  were  in  the  possession  of  P.  on  his  own  account  or  as  agent 
for  the  licensed  vendors;  and  that,  if  in  the  possession  of  P.  as  agent, 
he  was  not  liable  to  punishment  under  Section  65,  Act  X  of  1871. 

The  license  granted  to  a  liceused  retail  vendor  of  drugs  is  uot 
transferable,  but  such  vendor  may  employ  agents  aud  servants  iu 
his  own  business,  and  if  a  transfer  be  made  in  good  faith  the  offence 
of  the  transferee,  in  being  in  possession  of  unauthorized  quantities 
of  opium  and  drugs,  is  not  one  calling  for  severe  puuishmeut. 

Held  further,  that  a  licensed  vendor  caunot  be  couvicted  under 
Sections  63  and  65,  Ac:  X  of  1871,  for  importing  charas  or  opium 
from  foreign  territory  without  a  pass,  ...  12 

F. 

Fine — Excessive — Indian  Penal  Code,  Section  63. — A  fine  should  be  fixed  with  due 
regard  to  the  circumstances  of  the  case  in  which  it  is  imposed,  and 
the  condition  in  life  of  the  offender,  and  not  with  the  object  of  ex- 
tending to  the  utmost  possible  limits  the  term  of  imprisonment  to 
be  awarded  by  the  Magistrate  trying  a  case,  ...  18 

Fish — Theft  of,  from  "  Dunds  "  or  ponds.     See  "  Theft  "  and  "  Indian  Penal  Code, 
Sections  378  and  379." 
jn  Territory — tried  of  subject  of  Xative  State  for  acts  done  in  that  State  abetting 
an  offence  in  Br itish  Territory—  Commission  for   examination   of  wii- 
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ness  in — Disposal  of  property  stolen  in  British  but  seized  in — Jurisdic- 
tion of  British  Criminal  Courts — Criminal  Procedure  Code,  Sections 
60,  S3Q  (tad  418. — Held,  that  a  Magistrate  cannot,  under  Section 
330,  Act  X  of  1872,  issue  a  commission  for  the  examination  of  a 
witness  in  Foreign  Territory. 

Held  also,  that  a  subject  of  a  Native  State,  who,  by  acts  done 
in  that  State,  and  not  in  British  Territory,  ahets  the  commission  of 
an  offence  in  British  Territory,  is  not  liable  to  be  punished  under  the 
Penal  Code,  by  the  Courts  of  British  India. 

Held  also,  that  a  subject  of  a  Native  State  is  not  liable  to  be 
punisbed  under  the  Penal  Code  by  a  Court  in  British  India  for  acts 
committed  in  British  India,  he  being  at  the  time  of  such  commission 
in  Foreign  Territory,  even  if  he  afterwards  be  in  British  India. 

Held,  also,  that  a  Magistrate  has  jurisdiction  under  Section  418, 
ActX  of  1872.  to  deal  with  property  stolen  in  British  Territory,  not- 
withstanding that  it  may  be  seized  in  Foreign  Territory  and  brought 
into  British  Territory  by  the  Police, 


G. 

Grievous  Hurt — caused  l>y  a  man  to  himself — Emasculation — Indian  Penal  Code,  Sec- 
tions 809,  880  and  896. — Accused  emasculated  himself  and  was  con- 
victed under  Section  309,  Indian  Penal  Code. — Held  that  the  con- 
viction under  Section  309,  was  illegal. 

Held  further,  that  accused  could  not  be  convicted  of  causing 
grievous  hurt  to  himself  under  Section  325,  Indian  Penal  Code,     ... 

Guardianslrip — "  Lawful  guardianship  " — Indian  Penal  Code — Sections  361  and 
S66 — kidnapping — Minor — D.  S.,  had  two  wives,  N.  and  J.,  by  the 
latter  of  whom  he  had  two  daughters.  In  February  1876  he  went 
with  his  wife  N.  to  a  marriage  in  another  village,  leaving  J.  and  her 
two  daughters  at  home.  During  the  temporary  absence  of  D.  S.,  J. 
removed  her  two  daughters  to  the  house  of  her  brother-in-law  M. 
and  married  the  elder  girl  (aged  8  years)  to  one  G.,  with  the  assist- 
ance of  three  other  persons. 

Held  that  the  word  "woman"  in  Section  366,  Iudian  Penal 
Code,  included  a  minor  female. 

Held  further,  that  there  was  a  kidnapping  from  the  lawful 
guardianship  of  D.  S.  within  the  meaning  of  Sections  361  and  366, 
Indian  Penal  Code,  notwithstanding  the  consent  of  the  mother  J.  to 
the  girl's  removal. 

Per  SMYTH,  J. — Because  the  girl,  during  the  temporary  absence 
of  the  father  D.  S.  continued  in  his  possession  and  under  his  control, 
as  her  lawful  guardian,  and  was  not  under  the  guardianship  of  her 
mother  J. 

Per  Plowden,  J. — Because  the  consent  of  a  mere  custodian  in 
breach  of  the  trust  reposed  by  the  person  from  whom  the  right  to 
custody  is  derived,  is  not  the  consent  of  the  guardian  in  whose 
keeping  the  minor  still  continues  through  the  custodian, 
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So. 


Imprisonment — Alternative — in  default  of  payment  of  fine. — Indian  Penal  Code, 
Section  64 — Criminal  Procedure  Code,  Section  309 — Held  that,  im- 
prisonment in  default  of  payment  of  fine,  under  Section  64,  Indiau 
Penal  Code,  cannot  legally  be  awarded  on  conviction  for  an  offence 
punishable  under  a  Special  Act  passed  before  Act  I  of  1868. 

Held  further,  that  neither  Section  64,  Indian  Penal  Code,  nor 
Section  309,  Criminal  Procedure  Code,  renders  it  imperative  to 
award  imprisonment  in  default  of  payment  of  fine,  ...  30 

Indian  Penal  Code,  Section  63 — Fine — Excessive — Infliction  of,  for  purpose  of  increas- 
ing term  of  imprisonment. — A  fine  should  be  fixed  with  due  regard 
to  the  circumstances  of  the  case  in  which  it  is  imposed,  and  the  con- 
dition in  life  of  the  offender,  and  not  with  the  object  of  extending  to 
the  utmost  possible  limits  the  term  of  imprisonment  to  be  awarded 
by  the  Magistrate  trying  a  case,  ...  IS 

„  „     Section  64 — Criminal  Procedure  Code,  Section  309 — Fine — Alter- 

native imprisonment — Act  I  of  1868. — Held  that,  imprisonment  in 
default  of  payment  of  fine,  under  Section  64,  Iudian  Penal  Code, 
cannot  legally  be  awarded  on  conviction  for  an  offence  punishable 
under  a  Special  Act  passed  before  Act  I  of  1868. 

Held  further,  that  neither  Section  64,  Indian  Penal  Code,  nor 
Section  309,  Criminal  Procedure  Code,  renders  it  imperative  to  award 
imprisonment  in  default  of  payment  of  fine,  ...  3ft 

„  ,,     Sections  73  and  74 — Solitary  confinement — month. — Accused  was 

sentenced  to  4  months'  rigorous  imprisonment,  of  which  one  month 
to  be  in  solitary  confinement,  and  a  fine  of  Rs.  25  or  1|-  months 
further  rigorous  imprisonment  in  default.  Held  that  the  sentence 
of  one  month's  solitary  confinement  was  legal,  notwithstanding  that 
accused  could  not  lawfully,  under  Section  74,  Indian  Penal  Code,  be 
subjected  to  more  than  28  days  solitary  confinement,  if  the  impri- 
sonment continued  for  only  four  months. 

Held  further,  that  for  the  purpose  of  executing  a  sentence  of 
solitary  confinement,  a  month  signifies  a  period  equal  to  the  average 
duration  of  a  calendar  month,  that  is  (disregarding  fractions),  thirty 
days,  ...  7 

Indian  Penal  Code,  Section  75 — Punishment — Transposition  for  life. — Under  Sec- 
tion 75  of  the  Indian  Penal  Code,  a  Court  is  competent  to  sentence 
the  accused  to  transportation  for  life,  or  double  the  amount  of 
punishment  to  which  he  would  otherwise  have  been  liable,  ...         2G 

„  Sections  309,  320  and  325 — Emasculation — Grievous  hztrt  caused 

by  a  man  to  himself. — Accused  emasculated  himself  and  was  con- 
victed under  Section  309,  Indian  Penal  Code.  Held  that  the  con- 
viction under  Section   309  was  illegal. 

Held  further,   that  accused   could  not  be   convicted  of  causing 
grievous  hurt  to  himself  under  Section  325,  Indiau  Penal  Code,    ...         22 
,)  Section  317 — Abandonment     of  child. — Accused,     a     married 

woman,  eloped  leaving  her  child,  \h  months  old,  being  at  the  time 
supported  by  her  milk,  in  the  house  of  her  husband,  who  was  in 
charge  of  it  jointly  with  her,  who  was    under  the  same  legal  obliga- 
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tion  to  protect  it,  and  who  the  Magistrate  found  was  certain,  as  the 
mother  knew,  to  take  care  of  it.  Held  by  the  Chief  Court  that 
there  was  not  a  "leaving  with  the  intention  of  wholly  abandoning" 
the  child  within  the  meaning  of  Section  317  of  the  Indian  Penal 
Code,  and  that  the  conviction  was  therefore  unsustainable,  ...  5 

Indian  Penal  Code,  Sections  361  and  366 — Kidnapping — Minor — Lawful  guardian- 
ship,— D.  S.  had  two  wives,  N.  and  J.,  by  the  latter  of  whom  he 
had  two  daughters.  In  February  1876  he  weut  with  his  wife  N. 
to  a  marriage  in  another  village,  leaving  J.  and  her  two  daughters 
at  home.  During  the  temporary  absence  of  D.  S.,  J.  removed  her 
two  daughters  to  the  house  of  her  brother-in-law  M.,  aud  married 
the  elder  girl  (aged  8  years)  to  one  G.,  with  the  assistance  of  three 
other  persons. 

Held  that  the  word  "woman"  in  Section  366,  Indian  Penal 
Code,  included  a  minor  female. 

Held  further,  that  there  was  a  kidnapping  from  the  lawful 
guardianship  of  D.  S.  within  the  meaning  of  Sections  361  aud  366, 
Indian  Penal  Code,  notwithstanding  the  consent  of  the  mother  J. 
to  the  girl's  removal. 

Per  Smyth,  J. — Because  the  girl,  during  the  temporary  absence 
of  the  father  D.  S.  continued  in  his  possession  and  under  his  con- 
trol, as  her  lawful  guardian,  aud  was  not  under  the  guardianship  of 
her  mother  J. 

Per  Plowden,  J. — Because  the  consent  of  a  mere  custodian  in 
breach  of  the  trust  reposed  by  the  person  from  whom  the  right  to 
custody  is  derived,  is  not  the  consent  of  the  guardian  in  whose 
keeping  the  minor  still  continues  through  the  custodian,  ...  8 

fj  Sections  378  and  379 — "  Dunds  "  or  ponds — Theft  of  fish  from — 

possession. — The  accused  caught  fish  in  the  Suudri  dund,  a  sheet  of 
water  five  miles  long  by  20  feet  broad.  The  right  of  fishing  in  this 
and  other  dunds  had  been  leased  to  a  contractor  by  the  Government. 
Held  that  the  fish  in  the  pond  were  not  in  the  possession  of  any 
person  within  the  meaning  of  Section  378,  Indian  Penal  Code,  aud 
could  not  therefore  be  the  subject  of  theft,  ...  11 

},  Sectio?i  Jf.25. — Mischief — Cutting  trees  for    a   pxiblic  purpose. — 

The  accused  A.  C.  and  another,  members  of  the  Municipal  Commit- 
tee of  Jalalpur,  permitted  a  tree  within  Municipal  limits  to  be  cut 
for  a  public  purpose,  against  the  order  of  the  Municipal  Committee 
as  a  body.  Held  that  accused  had  not  committed  the  offence  of 
mischief  as  defined  in  Section  425  of  the  Indian  Penal  Code,         ...  9 

n  Section  Jj.Jp; — Criminal    Trespass. — Accused   for     several   years 

cultivated  laud  under  a  lease  from  the  Forest  Department  which 
was  renewed  anuually.  During  the  period  of  his  occupation  accus- 
ed built  a  dwelling  house  and  made  other  improvements.  The 
Forest  Department  requiring  the  land  for  conservation  accused 
was  served  with  notice  of  ejectment,  and  he  was  told  to  remove  the 
materials  of  his  house.  Accused  refused  to  relinquish  the  land 
Until  payment  of  compensation  for  his  improvements,  whereupon 
he  was  criminally  prosecuted  by  the  Forest  Department,  and  cou- 
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Xo. 
victed  by   the   Tahsildar    of  Khariau    of  criminal   trespass  under 
Section  447,    Indian   Penal  Code.     Held,    that    the    conviction  was 
illegal. 

In  order  to  sustain  a  conviction  for  criminal  trespass  it  must 
be  shown  that  the  property  was  in  the  possession  of  some  other  per- 
son than  the  alleged  trespasser,  ...  28 
Indian  Penal  Code,  Section  494 — Bigamy — Marriage  by  wife  after  absence  of  hus- 
band for  four  years, — The  doctrine  of  a  certain  school  of  Muhamma- 
dau  divines  in  regard  to  the  competency  of  a  woman  to  marry 
again  after  the  absence  of  her  husbaud  for  four  years  does  not 
entitle  a  woman  so  remarrying  to  the  benefit  of  the  exception  to 
Section  494  of  the  Indian  Penal  Code,                                               ...         27 

J. 

Joint  trial  and  conviction  of  several  accused  persons — Power  of  appellate  Court  to 
order  re-trial  of  one — See  "Appellate  Court"  and  "Criminal  Proce- 
dure Code,  Section  458." 

Jurisdiction — Act  XI  of  1872 — Section  3,  clause  2  and  Section  9. — Xative  State — 
Xative  Indian  subjects — Amenability  of,  to  British  Courts  in  respect 
to  offences  committed  beyond  India. — D.  G.  and  S.  G.,  British  subjects, 
crossed  the  frontier  into  independent  territory  and  there  murdered 
one  K.  M.  Held  that  D.  G.  and  S.  G.  could  be  tried  for  murder  by 
the  British  Courts  under  Sections  9  and  3,  clause  2,  Act  XI  of  1872. 
Native  Indian  subjects  of  Her  Majesty  are  amenable  to  the  British 
Courts  in  respect  to  offences  committed  by  them  in  all  territories 
beyond  India,  ...         29 

Jurisdiction — Criminal  Court — Criminal  Procedure  Code  (Act  X  of  1872)  Sec- 
tions 66  and  418 — Jurisdiction — Tried  of  subject  of  Xative  State 
for  acts  done  in  that  State  abetting  an  offence  in  British  Territory. 
— Disposal  of  property  stolen  in  British  but  seized  in  Foreign  Terri- 
tory.— Held  that  a  subject  of  a  Native  State,  who,  by  acts  done  in 
that  State,  and  not  in  British  Territory,  abets  the  commission  of 
an  offence  in  British  Territory,  is  not  liable  to  be  puuished  under 
the  Penal  Code,  by  the  Courts  of  British  India. 

Held  also,  that  a  subject  of  a  Native  State  is  not  liable  to  be 
punished  under  the  Penal  Code  by  a  Court  in  British  India  for  acts 
committed  in  British  Iudin,  he  being  at  the  time  of  such  commission 
in  Foreign  Territory,  even  if  he  afterwards  be  in  British  India. 

Held  also,  that  a  Magistrate  has  jurisdiction  under  Section  418, 
Act  X  of  1ST 2,  to  deal  with  property  stolen  in  British  Territory, 
notwithstanding  that  it  may  be  seized  in  Foreign  Territory  and 
brought  into  British  Territory  by  the  Police,  ...         20 

K. 

Kidnapping — Minor — Lawful  guardianship — Indian  Penal  Code,  Sections  861  and 
866. — D.  S.  had  two  wives,  N.  and  J.,  by  the  latter  of  whom  he  had 
two  daughters.  In  February  1S76  he  went  with  his  wife  N.  to  a 
marriage  in  another  village,  leaving  J.  and  her  two  daughters  at 
home.     During  the  temporary  absence  of  D.  S.,  J.  removed  her  two 
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daughters  to  the  house  of  her  brother-in-law,  M.  and  married  the 
elder  girl  (aged  8  years)  to  one  G.,  with  the  assistance  of  three 
other  persons. 

Held  that  the  word  "  woman  "  in  Section  366,  Indian  Penal 
Code,  included  a  minor  female. 

Held  further,  that  there  was  a  kidnapping  from  the  lawful 
guardianship  of  D.  S.  within  the  meaning  of  Sections  361  and  366, 
Indian  Penal  Code,  notwithstanding  the  consent  of  the  mother  J.  to 
the  girl's  removal. 

Per  Smyth,  J. — Because  the  girl,  during  the  temporary  absence 
of  the  father  D.  S.,  continued  in  his  possession  and  under  his  control, 
as  her  lawful  guardian,  and  was  not  under  the  guardianship  of  her 
mother  J. 

Per  Plowdkn,  J. — Because  the  consent  of  a  mere  custodian  in 
breach  of  the  trust  reposed  by  the  person  from  whom  the  right 
to  custody  is  derived,  is  not  the  consent  of  the  guardian  in  whoso 
keeping  the  minor  still  continues  through  the  custodian, 

L. 

Lawful  guardianship — See  "  Guardianship." 

Licensed  retail  vendor  of  opium  or  charas,  under  Excise  Act  X  of  1871. — Agent  of — 
Transferee  of — Unlawful  possession  of  unauthorized  quantity  of  opium 
or  charas. — Importation  of  foreign  opium  or  charas  without  a  pass. — > 
The  accused  P.  was  convicted  under  Section  65  of  the  Excise  Act,  X 
of  1871,  for  having  in  his  possession  10  seers  of  opium  and  16  seers  of 
charas,  smuggled  fromFaridkot  territory  into  Ferozepore,  he  not  being 
a  licensed  vendor.  P.  pleaded  that  he  and  his  brother  M.  were  act- 
ing as  agents  for  the  licensed  vendors,  K.  and  R.  C.  The  Magis- 
trate held  that  K.  and  K.  C.  were  farmers  under  Sectiou  25,  Act  X 
of  1871  ;  that  it  was  not  proved  that  P.  and  M.  were  subordinate 
license  holders  as  no  information  had  been  given  to  the  Collector 
under  Section  28  ;  that  P.  smuggled  opium  and  charas  from  Farid- 
kot  territory  without  a  pass,  and  therefore,  that  P.  was  guilty  under 
Sectiou  65.  The  Sessions  Judge  (Commissioner)  on  appeal  found 
that  the  license  held  by  K.  and  11.  C.  was  not  transferable  ;  that  no 
license  had  been  granted  to  P.  ;  and  therefore,  that  he  could  not  be 
considered  a  licensed  vendor. 

Held  that  the  question  for  decision  was  whether  the  opium  and 
charas  were  in  the  possession  of  P.  on  his  own  account  or  as  agent 
for  the  licensed  vendors  ;  and  that,  if  in  the  possession  of  P.  as  a<rent, 
he  was  not  liable  to  punishment  under  Section  65,  Act  X  ot  1871. 

The  license  granted  to  a  licensed  retail  vendor  of  drugs  is  not 
transferable,  but  such  vendor  may  employ  ageuts  and  servants  in 
his  own  business,  and  if  a  transfer  be  made  in  good  faith  the  offence 
of  the  transferee,  in  being  in  possession  of  unauthorized  quantities 
of  opium  and  drugs,  is  not  one  calling  for  severe  punishment. 

Held  further,  that  a  licensed  vendor  cannot  be  convicted  under 
Sections  63  and  65,  Act  X  of  1871,  for  importing  charas  or  opium 
from  foreign  territory  without  a  pass, 
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M. 

3Jr\tinte?iance — separate  award  of. — Criminal  Procedure  Code,  Section  536. — Held 
that  incompatibility  of  temper  and  the  presence  of  a  second  wife  in. 
the  house,  are  legally  insufficient  to  support  an  award  of  separate 
maintenance  under  Section  536,  Act  X  of  1877, 
Marriage — by  ivife  after  absence  of  husband  for  4  years — Duty  of  Criminal  Court 
to  decide  question  of — Indian  Penal  Code,  Section  4&4- — Bigamy. — 
A  Criminal  Court  is  bound  to  decide  the  question  of  marriage  when 
it  is  essential  to  the  decision  of  the  question  whether  an  offence  haa 
been  committed  or  not. 

The  doctrine  of  a  certain  school  of  Muhamraadan  divines  in 
regard  to  the  competency  of  a  woman  to  marry  again  after  the 
absence  of  her  husband  for  four  years  does  not  entitle  a  woman  so 
remarrying  to  the  benefit  of  the  exception  to  Section  494  of  the 
Indian  Penal  Code,  ...  *.l 

Master  and  Servant — Breach  of  Ojrium  Law — Act  X  of  1871,  Sections  5S,  62  and 
70. — R.,  brother  and  servant  of  S.,  a  licensed  vendor  of  opium,  sold 
to  one  A.,  opium  iu  excess  of  the  quantity  allowed  by  law.  On  the 
conviction  of  R.  under  Section  70  of  Act  X  1671,  and  of  S.  under 
Section  58, 

Held  that  R.  was  not  liable  under  Section  70,  but  could  be 
convicted  under  Section  62,  as  he  was  not  protected  in  the  case  of 
an  unlawful  sale  by  the  plea  of  his  master's  authority. 

Held  further,  (Smyth,  J.  doubting),  that  the  conviction  of  S. 
under  Section  58  was  good  in  law. 

Per  Plowden,  J. — A  licensed  retail  vendor  of  opium  is  liable 
to  penalties  under  Section  58,  Act  X  of  1871,  for  a  sale  by  his 
vaut  of  an  unlawful  quantity  of  opium.  It  is  unnecessary  to  show 
that  the  master  knew  of  or  authorised  the  particular  sale.  It  is 
enough  to  show  a  general  authority  to  the  servant  to  sell  on  his 
master's  behalf. 

Absence  of  such  knowledge  and  authority  i3  ground  for  miti- 
gated penalty,  ...  19 
Mischief — Indian  Penal  Code — Section  Jfio — Cutting  trees  for  public  purpose. — The 
accused  A.,  C.  and  another,  members  of   the  Municipal    Committee 
of  Jalapur,    permitted  a  tree    within    Municipal  limits  to  be  cut  for 
a  public  purpose,  against  the    order  of  the  Municipal  Committee  as 
a  body.     Held  that  accused  had  not  committed    the  offence  of  mis- 
chief as  defined  in  Section  425  of  the  Indian  Penal  Code,                ...  $ 
Month — Solitary  confinement. — Held  that  for    the  purpose  of   executing  a  sentence 
of  solitary  confinement,    a    month    signifies  a  period    equal    to    the 
average   duration   of  a    calendar    month,    that     is   (disregar 
fractious),  thirty  days,                                                                         ...           ? 

N. 

t  Indian  subjects — Amenability  of — to  British  Courts  in  respect  to  com- 

milted  beyond  India — Act  XI  of  1S72 — Section  S,  Clause  2  and 
Section  9. — D.  G.  and  S.  G.,  British  subjects,  crossed  the  frontier 
intu    independent    territory  aud   there  murdered  oue  K.  M.     Held 
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that  D.  G.  and  S.  G.  could  be  tried  for  murder  by  the  British 
Courts  under  Sections  9  and  3,  Clause  2,  Act  XI  of  1872.  Native 
Indian  subjects  of  Her  Majesty  are  amenable  to  the  British  Courts 
in  respect  to  offences  committed  by  them  in  all  territoriss  beyond 
«?(  India, 

Native  State—  See  ''Foreign  Territory." 

o. 

Opium,  Law  —breach  of — Act  X  of  1871,  Sections  58,  62,  and  70 — Liability  of 
master  and  servant. — R.,  brother  and  servant  of  S.,  a  licensed  ven- 
dor of  opium,  sold  to  one  A.,  opium  in  excess  of  the  quantity 
allowed  by  law.  On  the  conviction  of  R.  under  Section  70  of  Act 
X  of  1871,  and  of  S.  under  Section  58, 

Held  that  It.  was  not  liable  under  Section  70,  but  could  be 
convicted  under  Section  62,  as  he  was  not  protected  in  the  case  of 
an  unlawful  sale  by  tbe  plea  of  his  master's  authority. 

Held  further,  (Smyth,  J.  doubting),  that  the  conviction  of  S. 
under  Section  58  was  good  in  law. 

Per  Plowden,  J. — A  licensed  retail  vendor  of  opium  is  liable 
to  penalties  under  Section  58,  Act  X  of  1871,  for  a  sale  by  his 
servant  of  an  unlawful  quantity  of  opium.  It  is  unnecessary  to 
show  that  the  master  knew  of  or  authorised  the  particular  sale. 
It  is  enough  to  show  a  general  authority  to  the  servant  to  sell  on 
his  master's  behalf. 

Absence  of  such  knowledge  and  authority  is  ground  for  a 
mitigated  penalty, 
Opium  ndes — .Breach  of— Act  IV  of  1872,  Section  50,  Clauses  1  and  2 — Penalty. — 
Clause  2  of  Section  50,  Act  IV  of  1872,  having  been  repealed  by 
Act  XV  of  1875,  held  that  the  penalty  provided  by  that  clause  no 
longer  attached  to  a  breach  of  a  rule  made  under  the  first  clause  of 
that  section, 
Opium  or  Charas — Unlawful  possession — Importation  without  pass  from  Foreign 
territory — Excise  Act  X  of  1871,  Sections  63  and  65 — Licensed  retail 
vendor — Agent  of  Transferee  of — The  accused  P.  was  convicted  un- 
der Section  65  of  the  Excise  Act  X  of  1871,  for  having  in  his  pos- 
session 10  seers  of  opium  and  16  seers  of  charas,  smuggled  from 
Faridkot  territory  into  Ferozepore,  he  not  being  a  licensed  vendor. 
P.  pleaded  that  he  and  his  brother  M.  were  acting  as  agents  for  the 
licensed  vendors,  K  and  It.  C.  The  Magistrate  held  that  K.  and 
It.  C.  were  farmers  under  Section  25,  Act  X  of  1871  ;  that  it  was  not 
proved  that  P.  and  M.  were  subordinate  license  holders  as  no  in- 
formation had  been  given  to  the  Collector  under  Section  28;  that 
P.,  smuggled  opium  and  charas  from  Faridkot  territory  without  a 
pass,  and  therefore,  that  P.  was  guilty  under  Section  65.  The 
Sessions  Judge  (Commissioner)  on  appeal  found  that  the  license 
held  by  K.  and  II.  C.  was  not  transferable  ;  that  no  license  had 
been  granted  to  P.,  and  therefore,  that  he  could  not  be  considered 
a  licensed  vendor. 
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No* 

Held  that  the  question  for  decision  was  "whether  the  opium 
and  charas  were  in  the  possession  of  P.  on  his  own  account  or  as 
agent  for  the  licensed  vendor ;  and  that,  if  in  the  possession  of  P. 
as  agent,  he  was  not  liable  to  punishment  under  Section  65,  Act  X 
of  1- 

The  license  granted  to  a  licensed  retail  vendor  of  drugs  is  not 
transferable,  but  such  vendor  may  employ  agents  and  servants  in 
his  own  business,  and  if  a  transfer  be  made  in  good  faith  the  offence 
of  the  transferee,  in  being  in  possession  of  unauthorized  quantities 
of  opium  and  drugs,  is  not  one  calling  for  severe  punishment. 

Held  further,  that  a  licensed  vendor  cannot  be  couvicted  under 
Sections  63  and  65,  Act  X  of  1871,  for  importing  charas  or  opium 
from  foreign  territory  without  a  pass,  ...  12 

P. 

Peshawar  murder  cases — True  charges  against  the  guilty  added  to  by  utterly  false 
ones  against  the  innocent — Element  of  doubt — Evidence  Act  I  of  1872, 
Section  3 — Fact  when  held  to  be  proved. — In  dealing  with  Peshawar 
murder  cases  there  may  be  an  element  of  doubt  of  scarcely  a  tangi- 
ble character,  which  is  often  felt  when  dealing  with  the  evidence  of 
Pathans  of  the  Peshawar  district,  owing  to  their  proneuess  to  ex- 
aggerate and  add  to  true  charges  against  the  guilty,  utterly  false 
ones  against  the  innocent ;  but  it  is  not  this  kind  of  doubt  which 
should  lead  a  Court  to  acquit  an  accused  person. 

The  degree  of  certainty  which  must  be  arrived  at  before  a  fact 
is  said  to  be  proved  is  that  described  in  Section  3  of  the  Evidence 
Act,  ...         32 

Possession — "  Bunds  "  or  ponds — Tlieft  offish  from — Indian  Penal  Code,  Sections 
378  and  379. — The  accused  caught  fish  in  the  Suudri  duud,  a  sheet 
of  water  five  miles  long  by  20  feet  broad.  The  right  of  fishing  in 
this  and  other  duuds  had  been  leased  to  a  contractor  by  the  Govern- 
ment. Held  that  the  fish  in  the  pond  were  not  in  the  possession  of 
any  person  within  the  meaning  of  Section  278,  Indian  Penal  Code, 
and  could  not  therefore  be  the  subject  of  theft,  ...  11 

Pouters  of  Revision.     See  "  Criminal  Procedure  Code,  Section  297." 

Powers  of  Superintendetice.     See  "  Superintendence." 

Pregnancy  of  convicted  wonvxn — Criminal  Procedure  Code,  (Art  X  of  1872)  Section 
806 — Capital  Sentence — Commutation. — Under  Section  306,  Act  X  of 
1672,  ascertained  pregnancy  renders  it  compulsory  to  postpone  the 
execution  of  a  sentence  of  death  passed  upou  a  woman,  and  may  be 
a  reason  for  commutation  by  the  High  Court ;  but  a  capital  sentence 
should  be  pronounced  on  a  conviction  for  murder,  notwithstanding 
pregnancy,  although  the  execution  of  the  sentence  should  be  deferred,         34 

Publication  of  Timi  rules  of  Jha.  - — v:ant  of.     See  "  Tirni  rules,  dec." 

Purchaser— Bond  fide.     See  "  Bond  fide  Purchaser" 

R. 

Pe-tnal — of  one  of  several  persons  who  have    been  jointly  tried  and   convicted — Power 
of  Appellate  Court  to  order. — See  "Appellate  Court." 
.on— powers  of,    See  "  Criminal  P rondure  Code,  Section  227.'' 
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s. 

Security  for  good  behaviour — Criminal  Procedure  Code,  Chapter  XX XYTI I,  Sections 
50Jf  to  500 — Personal  recognizance  of  bad  character — Bond  of  surety 
— Recovery  of  amount  of  personal  recognizance  from  bad  character. 

Held  by  Lindsay  and  Fitzpatriok,  JJ.,  that  a  Magistrate  can 
legally  require  a  person  convicted  under  Sections  505  and  506  to 
furnish  a  personal  recognizance  in  addition  to  the  .security  for  his 
good  behaviour. 

Held  further,  that  -when  there  is  only  one  surety  he  should 
bind  himself  only  to  the  same  amount  as  the  principal,  and  when 
there  are  several  sureties  they  should  bind  themselves  jointly  and 
severally  for  the  same  amount. 

Held  further,  by  Lindsay,  J.,  that  there  is  no  provision  in 
Chapter  XXXVIII  of  the  Code  of  Criminal  Procedure,  for  the  re- 
covery of  the  sum  mentioned  in  the  bond  entered  into  by  the  bad 
character  himself,  his  surety  being  responsible  for  that  sum, 

Solitary  confinement — Indian  Penal  Code,  Sections  73  and  74 — Month. — Accused 
■was  sentenced  to  4  months'  rigorous  imprisonment,  of  which  one 
month  to  be  in  solitary  confinement,  and  a  fine  of  Its.  25  or  l£ 
month's  further  rigorous  imprisonment  in  default.  Held  that  the 
sentence  of  one  month's  solitary  confinement  was  legal,  notwith- 
standing that  accused  could  not  lawfully,  under  Section  74,  Indian 
Penal  Code,  be  subjected  to  more  than  28  days  solitary  confine- 
ment, if  the  imprisonment  continued  for  only  four  months. 

Held  further,  that  for  the  purpose  of  executing  a  sentence  of 
solitary  confinement,  a  month  signifies  a  period  equal  to  the  average 
duration  of  a  calendar  mouth,  that  is  (disregarding  fractions), 
thirty  days, 

Stolen  property — Disposal  of — When  stolen  in  British  but  seized  in  Foreign  territory — 
Criminal  Procedure  Code — Section  418. — Held  that  a  Magistrate 
has  jurisdiction  under  Section  418,  Act  X  of  1872,  to  deal  with  pro- 
perty stolen  in  British  territory,  notwithstanding  that  it  may  be 
seized  in  Foreign  territory  and  brought  into  British  territory  by 
the  Police, 

Stolen  property — Order  for  disposal  of — Criminal  Procedure  Code  (Act  X  of  1872), 
Section  Jf.18 — Bond  fide  purchaser. — In  a  summary  proceeding  under 
Section  418  of  the  Criminal  Procedure  Code,  where  stolen  property 
is  in  the  possession  of  a  bond  fide  purchaser,  the  proper  order  for  a 
Magistrate  to  pass  is  to  leave  the  property  in  the  purchaser's  pos- 
session, leaving  the  complainant  to  take  such  steps  as  he  may  think 
proper  to  establish  his  title  as  owner  and  recover  possession  from 
the  purchaser, 

Superintendence—powers  of  Chief  Court — Criminal  Courts — Act  XVII  of  1877,  Sec- 
tions 15  and  25 — Criminal  Procedure  Code  (Act  X  of  1872 J,  Sections 
297,  518  and  520 — Powers  of  Revision — Non-Judicial  proceeding 
under  Section  518.— Under  Section  518,  Act  X  of  1872,  the  Magistrate 
of  the  district  of  Jullundur  directed  Mussumat  Faizulnissa  and  her 
mother  to  remain  in  the  Haveli  in  which  they  then  were,  assuring 
to  them  all  pre-existing  privileges.     He  further  directed   that  the 
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brothers  of  M.  F.  should  leave  the  premises  and  take  up  their  abode 
elsewhere,  pending  the  result  of  an  appeal  from  the  decree  of  the 
Judicial  Assistant  declaring  the  right  of  M.  F.  to  leave  her  place  of 
residence  and  marry  without  the  consent  of  her  brothers,  and  that 
a  strong  Police  guard,  paid  for  by  the  brothers,  should  keep  guard 
over  the  outer  gate  of  the  Haveli,  with  directions  to  permit  certain 
persons  to  come  and  go,  but  under  no  circumstances  to  allow  the 
brothers  or  one  M.  H.  K.  the  right  of  entrance. 

Held  that  the  Magistrate  had  no  jurisdiction  to  make  the  order 
under  Section  518,  Criminal  Procedure  Code. 

Held  further,  that  Section  297.  Criminal  Procedure  Code  did 
not  empower  the  Chief  Court  to  revise  the  order  made  under  Section 
518,  even  though  the  order  was  manifestly  in  excess  of  the  authority 
of  the  Magistrate  professiug  to  act  under  that  Section.  When  a 
J strate  records  a  proceeding  and  issues  an  order  under  Section 
518,  iuteudihg  and  professiug  to  act  not  merely  under  color  of  that 
Section,  but  in  an  honest,  through  mistaken,  belief  that  he  has  power 
to  act  under  it,  the  order  made  by  him  is  an  order  made  under  Sec- 
tion 518  within  the  meaning  of  Section  520,  and  is  therefore  not  a 
Judicial  proceeding.  Such  an  order  does  not  become  a  Judicial  pro- 
ceeding and  order,  because  although  it  is  iu  excess  of  the  Magistrate's 
authority  under  Section  518  and  made  without  any  lawful  authority 
■whatever,  it  is  yet  a  proceeding  and  order  held  and  made  by  a  Ma- 
gistrate. 

Held  further,  that  the  Chief  Court  had  no  power,  under  its 
powers  of  general  superintendence,  under  Section  25  of  Act  XVII  of 
1S77,  to  revise  the  order  of  the  Magistrate,  as  that  Section  gave  the 
Court  no  power  of  general  superintendence  over  Criminal  Courts,  ...         33 

T. 

Tanawal— Upper. — See  "Upper  Tanaical." 

Theft  of  fish  from  "  Dunds  "  or  ponds — Indian  Penal  Code,  Sections  378  and  379 — 
jjossession. — The  accused  caught  fish  in  the  Suudri  dund,  a  sheet 
of  water  five  miles  long  by  20  feet  broad.  The  right  of  fishing  in 
this  and  other  dunds  had  beeu  leased  to  a  contractor  by  the  Go- 
vernment. Held  that  the  fi3h  in  the  pond  were  not  in  the  posses- 
sion of  any  person  within  the  meaning  of  Section  278,  Indian  Penal 
Code,  and  could  not  therefore  be  the  subject  of  theft,  ...         H 

Timi  or  Rakh  rides  of  J  hang  District — Want  of  publication — Conviction  for  breach 
of  rules. — Certain  Tirui  rules  for  the  Rakhs  in  the  Jhaug  district 
■were  framed  under  Sections  -48  and  50  of  Act  IV  of  1872,  and  sanc- 
tioned by  the  Punjab  Government  in  letter  No.  1203,  dated  17th 
August  1872  to  address  of  Secretary  to  Financial  Commissioner,  but 
were  not  published  in  the  Punjab  Gazette  as  required  by  Section  50. 
Held  that,  as  no  publicatiou  took  place,  the  rules  were  wanting  in 
the  force  of  law,  and  that  a  conviction  under  Section  50  for  a 
breach  of  the  said  rules  was  accordingly  invalid,  .^  3 
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Upper  Tanawal — British  India — Act  I  of  1868,  Section  2,  Clause  8. — Held  that, 
Upper  Tanawal  is  an  integral  part  of  British  India  within  the  mean- 
ing of  Clause  8,  Section  2,  Act  I  of  1868,  and  therefore  the  Sessions 
Judge  of  Peshawar  has  jurisdiction  to  try  offences  committed  to  him 
for  trial  from  that  part  of  the  Hazara  district,  ...  6 

W. 

Whipping — piniishment  of,  when  to  be  inflicted — Criminal  Procedure  Code,  (Act  X 
of  1872),  Section  310. — Accused  was  convicted  by  the  magistrate  of 
the  district  and  sentenced  to  7  years'  rigorous  imprisonment.  The 
Sessions  Judge,  to  whom  the  case  was  referred  for  confirmation,  mo- 
dified the  sentence  to  one  of  one  year's  rigorous  imprisonment,  and 
"  30  stripes,  to  be  administered  when  leaving  jail."  Held  that  the 
order  of  the  Sessions  Judge  directing  the  whipping  to  be  administer- 
ed at  the  time  of  release  was  illegal. 

Under  Section  310,  Act  X  of  1872,  it  is  imperative  to  carry  out 
a  sentence  of  whipping,  in  addition  to  imprisonment,  immediately 
on  the  expiry  of  15  days  from  the  date  on  which  it  was  passed,  un- 
less au  appeal  be  made  within  that  time,  ...         31 
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Amir  Chand  v.  Crown,            9 

Amir  Sing  r.  Crown, 15 

Alam  Shah  r.  Jewan,    ...          27 

Abdul  Karim  v.  Crown,           32 

Alhoo — Crown,  r.         14 

Abdulla — Crown,  v 24 

Beni  Pershad — Crown,  r 30 

Dhera  Sing,  v.  Mussummat  Nando, ...  2 

Dhera  Singh  v.  Mussummat  Kahno 8 

Dad  Gul — Crown,  v 29 

Fazl  2sur — Crown,  v 6 

Fatta — Crown,  r.          7 

Foujdar — Crown,  r 28 

Fakir  Ali— Crown,  v 35 

Gulzari  Mai  v.  Malla, 25 

Jamal — Crown,  o.         11 

Jhaba — Crown,  r 13 

Kcsar  Sing  v.  Crown 10 

Keough,  J.  A.,  v.  Crown          17 

Mussummat  Kishen  Kour  v.  Crown 20 

Muhammad  Ali  v.  Crown       23 

Mussummat  Faizulnissa  r.  Faiz  Mahomed 33 

„            Malali  v.  Crown,           34 

„            Bhuran — Crown.  0 5 

Madho  Singh— Crown,  r 22 

Uabi  Shah  v.  Crown, 16 

Nadir— Crown,  v 26 

Pir  Baksh  v.  Crown, 4 

Puran  v.  Crown,           12 

Balla  r.  Crown,             19 

Banja — Crown,  r 31 

Sultan  r  Rukan  Din 37 

Subhan — Crown,  v 18 

Bawan — Crown,  v 21 

Viru — Crown,  r.            ...         ...         :? 

Wazii-a  v.  Dulla,            3R 

Yaiaui — Crown,  v 1 
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Advocates. — Rules   for  regulating   the    enrolment 
(Book  Circular  I  cancelled), 

c. 

Confessions. — Instructions  as  to  the  manner  in  which 
a  confession  made  to  a  Magistrate  acting  under 
the  authority  of  Section  122,  Criminal  Proce- 
dure Code  should  be  taken  and  recorded, 

Court  Fees.— See  "Pauper  Suits." 

D. 

distribution  of  Civil  business. — General  principle  to  be 
borne  in  mind  by  Deputy  Commissioners  in 
connection  with  the — 

E. 

Execution  of  decrees. — Expediency  of  entrusting  the — "\ 
passed  by  the  Superior  Courts  at  the  head  ' 
quarters  of  a  District  to  one  officer,  again  to  t 
be  tried,  ...  J 

The  Presiding  Officer  of  every  Civil  Court 
under  whose  orders  any  Civil  prisoner  is  de- 
tained in  jail,  shall,  if  the  prescribed  instal- 
ment of  the  monthly  allowance  has  not  been 
deposited  on  the  last  day  of  each  month,  forth- 
with direct  the  release  of  such  prisoner, 

Rules  to  secure  uniformity  of  practice  in 
the  matter  of  taking  and  recording  receipts  for 
money  realized  in  execution  of  decree, 

Attention  directed  to  the  provisions  of 
the  Civil  Procedure  Code  regarding  the 
attachment  and  sale  of  immoveable  property 
in  execution  of  decree, 
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H. 

Habitual  criminals. — Remarks  of  Jail  conference  regard- 
ing punishment  of — 

I. 

Immoveable  property — See  Execution  of  decrees. 


Language. — Statements  of  accused  persons  recorded  under 
Sections   346   and   122,    Criminal   Procedure 
Code  must,  whenever  practicable,  be  recorded 
in  the  language  in  which  they  are  made, 


Mtdhtars. — See  Pleaders. 


M. 


P. 


Pauper  suits. — Whenever  a  decision  is  passed  in  a  pauper 
suit,  the  Court  shall  immediately  intimate  the 
fact  to  the  Deputy  Commissioner  and  inform 
him  of  the  amount  payable  to  Government  as 
stamp  duty,  &c, 

Penal  Code,  Indian. — Provisions  of  Section  304  A,  ex- 
plained, 

Pleaders. — Revised  rules  for  regulating  the  qualifica 
tion,  admission  and  enrolment  of,  (Book  Cir 
cular  I  cancelled), 

Postage  charges. — In  all  civil  suits  and  appeals  in  which 
processes  are  sent  by  post  for  service  to  a 
different  district  of  the  Punjab  from  that  in 
which  the  case  is  pending,  the  actual  cost  of 
postage  to  and  fro  must,  in  accordance  with 
Section  95,  Criminal  Procedure  Code,  be  paid 
by  the  party  liable  before  the  process  is  for- 
warded. 

Prisoners,  Civil. — See  Execution  of  decrees. 

Processes. — In  issuing — for  service  in  the  Presidency 
Towns,  the  Court  should  satisfy  itself  that 
such  full  particulars  of  the  description  of  the 
person  summoned  are  entered  in  the  process 
as  will  render  it  unlikely  that  the  bailiffs 
should  mistake  the  identify  of  the  person 
summoned, 

Rules  relating  to  the  issue  of — to  other 
Provinces, 
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Registers. — In  Districts  in  which  the  Cxecution   of  all 

decrees  is  entrusted  to  one  officer,  Civil  Regis- 

ters Nos.  VIII  and  IX,   heretofore  kept  sepa- 

rately by  each   Court,  to  be  transferred  to  the 

Court  officer  to  whom  alone   is  entrusted  the 

execution  of  all  Sadr  Court  decrees, 

vn 

4th  July 

13 

S. 

Sentences. — Views  of  Jail  Conference  regarding  punish- 

ment of  habitual  offenders, 

IX 
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Provisions   of   Section   304A,  Indian  Penal 
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Chief    Court 

CIVIL  JUDGMENTS. 


No.  1. 

BANSI  LAL  AND  OTHERS,— (Plaintiffs),— APPELLANTS,    1 

Versus 

\  Appellate  Side. 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL,—  I 
(Defendant),— RESPONDENT.  J 

Case  No.  51G  of  1877. 

(FlTZPATRtCK    AND    SMYTH,    JJ.) 

Board  of  Administration  Circular  8  of  Wth  February  1852— Powers 
of  Settlement  officers — Grant  of  zamindari  in  Khana  Khal.ee  or  Govern- 
ment estates— -Sanction  to  Settlement—  Hat "if ration—  Estoppel. — By  an 
order  of  the  Settlement  officer  of  the  Ambalah  district,  dated  24th  March 
ne  D.  was  granted  the  zamindari  of  Raiyanwala,  and  his  name  was 
directed  to  be  entered  in  the  proprietary  column  in  the  Settlement  papers. 
In  pursuance  of  this  order  the  subordinate  Settlement  officials  recorded 
D.  as  proprietor  of  each  field  or  plot  in  the  village,  including  two  plots 
now  in  dispute.  The  Settlement  officer  was  acting  under  the  authority 
of  Revenue  Circular  No.  8,  dated  11th  February  1862,  of  the  Board  of 
Administration,  which  authorized  Settlement  officers  to  grant  the  zamindari 
Or  proprietory  rights  in  Khana  Kkalee  or  Government  estates  to  private 
persons. 

It  did  not  appear  that  the  Settlement  officer  had  his  attention  drawn 
to  the  fact  that,  although  the  entire  village  of  of  Raiyanwala  belonged  to 
Government,  there  were  portions  of  it  which  were  in  the  possession  of 
the  Canal  department,  and  part  of  it  occupied  by  the  bed  of  the  Western 
Jumna  Canal.  All  such  portions,  in.  lading  even  the  bed  of  the  canal, 
were  recorded  as  the  property  of  D.  in  pursuance  of  the  above  order. 

It  was  found  that  the  two  plots  in  dispute  formed  part  of  the  land 
then-in  possession  of  the  Canal  department,  and  that  they  had  been  in  pos- 
session prior  to  the  grant  to  D.  and  had  continued  in  possession  up  to  the 
present  date,  and  had  all  along  used  the  plots  for  canal  purposes.  In 
1860  certain  letters  passed  between  D.'s  representatives  and  the 
Commissioner  and  Deputy  Commissioner  of  Ambalah.  The  Deputy  Com- 
missioner heard  that  negotiations  were  going  on  for  the  sale  of  D's. 
estate.  He  pointed  out  that  they  would  not  be  allowed  to  sell  the  farms 
of  certain  villages  which  had  been  held  by  D.  and  the  terms  of  which 
had  not  then  expired,  as  these  were  not  transferable  ;  and  that  as  regards 
the  villages  held  by  D.  in  proprietary  right,  they  must  sell  to  the  resident 
cultivators,  who  had  the  right  of  pre-emption.  The  cultivators  were 
unable  to  purchase,  and  eventually  D*s.  representatives  sold  the  village 
of  Raiyanwala  to  plaintiffs,  on  which  dahhil  kharij  or  mutation  of  names 
took  place. 

Held  by  FiTZPATRlCK.  J.,  that  the.  grant  of  the  zamindari  did  not 
include  the  two  plots  in  dispute,  which  were  looked  upon  as  part  of  the 
canal, 
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Per  Smyth,  J.,  that  the  Settlement  officer  exceeded  his  authority 
in  granting  the  zamindari  without  reserving  to  Government  tlie  plots 
in  dispute,  as  the  Circular  of  the  Board  of  Administration  referred  only 
to  lands  which  were  need  for  agricultural  purposes,  or  which  might  by 
reclamation  or  otherwise  be  used  for  such  purposed,  and  did  not  include 
lands  held  by  Government  for  public  purposes. 

Per  Curiam. — That  the  Government  in  sanctioning  the  Settlement 
of  the  Umballa  district  did  not  ratify  all  the  acts  of  the  Settlement  officer, 
including  the  grant  of  the  entire  village  of  Uaiyunwala;  and  that  plaintiffs 
had  failed  to  show  any  acts  or  admissions  on  the  part  of  the  officers  of 
Government  since  the  date  of  the  grant  which  would  have  the  eilect  of 
estopping  Government  from  contesting  plaintiffs'  claim. 

Regular  Appeal  from  the  order  of  the  Extra  Assistant  Commissioner 

of  Anibalah,  dated  80th  October  1876,  removal  from  the 

Court  of  the  Commissioner  of  Anibalah  to  the  Chief 

Court  under  Act  IX  of  1873. 

Ludlam  for  Appellants. 
Rivaz  for  Respondent. 

This  suit  was  brought  by  the  plaintiffs  to  recover  possession 
of  two  plots  of  land  in  the  village  of  Raiyanwala,  numbered  res- 
pectively 815  and  817  iu  the  settlement  khasrab,  and  measur- 
ing 131  bigas  9  biswas,  from  which  they  alleged  that  they  were 
ejected  in  1874  by  certain  officers  of  Government  employed  in 
the  Canal  Department,  and  also  to  recover  lis.  75  as  the  value 
of  grass  and  reeds  wrongfully  cut  and  removed  from  the  land 
by  the  said  officers  in  1874. 

The  plaintiffs  alleged  in  their  plaint  that  the  village  of 
Raiyanwala  was  granted  by  Government  in  proprietary  right  to  one 
Mr.  Da  we,  and  was  recorded  as  Dawe's  property  in  the  record  of 
the  settlement  of  the  Ambalah  district;  that  Dawe  having  died 
they  purchased  the  village  from  his  widow  in  November  1860, 
and  obtained  possession  of  the  village  under  the  deed  of  sale  ; 
that  in  kharif  1871  Mr.  James,  an  officer  employed  on  the 
Western  Jumna  Canal,  cut  grass  and  reeds  from  the  two  plots  in 
dispute,  which  are  part  of  the  village  of  Raiyanwala,  and  had  come 
into  their  possession  under  the  sale ;  that  they  brought  a  suit 
against  James  to  recover  the  value  of  the  grass  and  reeds  so 
removed,  but  it  was  dismissed  on  the  ground  that  the  grass  and 
reeds  having  been  used  for  canal  purposes  the  suit  should  have 
been  brought  against  Government;  that  iu  1872  they  cut  and  re- 
moved the  grass  and  reeds  according  to  the  long  established  usage  ; 
that  in  1873  Mr.  James  again  began  to  cut  and  remove  the  pro- 
duce of  the  land,  but  was  stopped  by  their  servants  ;  that  even- 
tually as  the  Deputy  Commissioner,  in  certain  miscellaneous  pro- 
ceedings in  1874,  while  recognizing  them  as  proprietors  of  the 
land,  considered  that  both  they  and  the  Canal  Department  were 
in  possession,  and  that  the  dispute  could  only  be  decided  in  a 
regular  suit,  they  were  obliged  to  bring  the  present  suit  to  ob- 
tain possession  of  the  laud. 

The  Government  Advocate  on  behalf  of  defendant  pleaded- — (1) 
that  the  land  iu  dispute  lay  between  the  banks  of  the  Western 
Jumua  Canal,  aud  is  the  property  of  Government,  and  had  always 
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been  so  ;  (2)  that  it  was  occupied  by  Government  prior  to  tbe 
existence  of  the  village  of  liaiyanwala,  which  was  founded  by  Mr. 
Dawe,  a  canal  office)-,  about  1630  A.  D.  ;  (3)  that  from  time  im- 
memorial the  Canal  Department  had  been  in  possession  of  the 
land  in  dispute,  and  taken  the  produce ;  (4)  that  the  village  of 
liaiyanwala  was  one  of  the  "free  villages  "  on  the  canal,  in  which 
villages  the  Canal  Department  took  what  land  was  required  for 
departmental  purposes  and  gave  canal  water  free  in  exchange, 
the  village  giving  free  labour;  (5)  that  plaintiffs  did  not  purchase 
the  land  from  Dawe  or  his  representative. 

Plaintiffs  rejoined  that  Government  in  its  own  settlement 
papers  of  1852-53  had  recorded  Dawe  as  owner  of  the  laud  in 
dispute  ;  that  plaintiffs  purchased  the  land  from  the  nephew  and 
heir  of  Dawe,  and  mutation  of  names  had  taken  place  in  their 
favor  in  the  revenue  register,  and  they  had  held  possession  con- 
tinuously ever  since  and  defendant  had  admitted  their  title  : 
that  defendant  by  his  admission  was  estopped  from  raising  any 
plea  of  this  kiud  ;  that  as  a  favor  the  canal  officers  were  allowed 
grass,  reeds,  itc.  gratis  at  a  time  when  canal  water  was  given 
free  ;  that  defendant  had  no  right  of  easement  or  other  right  to 
or  upon  the  laud. 

The  issues  fixed  were — (1)  whether  any  statement  in  the  set- 
tlement record  or  in  the  dhakhil  kharij  proceedings  acts  as  an 
estoppel  to  the  claim  of  Government ; 

(2.)  Whether  the  land  has  been  for  more  than  12  years  the 
property  of  Government; 

(3.)  Whether  Dawe  had  a  right  to  dispose  of  the  land,  and 
whether  he  did  dispose  of  it  to  plaintiffs  ; 

(4.)  Whether  plaintiffs  or  defendant  have  held  possession 
for  the  last  12  years  ; 

If  defendant,  whether  his  possession  has  been  adverse  for 
that  peiiod. 

The  case  was  tried  by  the  Extra  Assistant  Commissioner  of 
Ambalah,  Mr.  Pitcaithly,  who  found,  on  the  1st  issue,  that  Govern- 
ment was  not  estopped  by  any  entry  in  the  settlement  record  ; 
and  on  the  4th  issue,  that  defendant  had  held  adverse  possession 
of  the  land  for  more  than  12  years.  On  the  other  two  issues 
he  considered  it  unnecessary  to  come  to  any  finding.  In  the  result 
the  Extra  Assistant  Commissioner  dismissed  the  suit  with  costs. 

From  this  decisiou  the  plaintiffs  appealed  to  the  Commis- 
sioner of  Ambalah,   on  the  following  grounds  : — 

(1.)  That  the  defendant's  agents  having  recognized  plain- 
tiffs' title  as  well  as  that  of  the  persons  through  whom  they  claim, 
in  official  records,  for  the  proper  preparation  of  which  the  said 
agents  were  expressly  appointed,  and  which  records  were  framed 
for  the  purpose  inter  alia  of  affordiug  a  registration  of  proprietory 
rights,  the  defendant  cannot  now  dispute  that  title. 

(2.)  That  plaintiffs  were  induced  to  purchase  the  land  in 
dispute  on  the  strength  of  the  settlement  records,  which  afforded 
the  only  evidence  of  title  by  which  they  could  be  guided  ;  and 
the  defendant's  authorized  agents  having  permitted   that  sale  to 
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take  place,  and  having  officially  sanctioned  the  transfer  to  them, 
the  defendant  is  now  estopped  from  setting  up  an  adverse  an- 
terior title. 

(3.)  That  the  Lower  Court  was  not  justified  in  finding  that 
defendant  has  exercised  any  adverse  or  exclusive  possession  for 
12  years. 

(4.)  That  even  if  it  were  proved  that  the  Canal  Depart- 
ment occasionally  took  grass  produce,  it  is  evident  from  the 
evidence  that  this  was  not  in  virtue  of  any  proprietary  right,  but 
simply  in  lieu  of  free  water — vide  Mr.  James'  purwana  dated  28th 
November  1871  to  plaintiffs'  address,  which  shows  distinctly  that 
up  to  that  date  plaintiffs'  proprietary  rights  were  not  disputed. 

(5.)  That  the  plaintiffs'  proprietary  right  is  sufficiently 
established  by  parol  and  documentary  evidence,  which  the  defen- 
dant has  failed  to  rebut. 

The  appeal  was  removed  into  the  Chief  Court  from  the  Court 
of  the  Commissioner  of  Ambolah. 

The  circumstances  under  which  the  village  of  Raiyanwala  was 
granted  in  proprietary  right  to  Mr.  Dawe  were  briefly  as  follows  : — ■ 
It  is  a  village  situate  immediately  under  the  Sewalik  Hills, 
and  was  considered  to  belong  to  Government.  Mr.  Clerk,  Political 
Agent  at  Ludhiana,  in  a  letter  No.  23  dated  10th  December  1834, 
to  the  Governor  General's  Agent  at  Delhi,  wrote  that  the  lauds  of 
this  village  had  for  ages  been  over-run  with  jungle,  and  the  re- 
puted insalubrity  of  the  spot,  added  to  the  nightly  devastations  of 
the  crops  by  wild  elephants  and  the  attacks  of  tigers,  led  him  to 
fear  that  they  would  long  have  remained  so  had  not  Mr.  Dawe 
undertaken  the  task  of  clearing  them.  A  lease  or  farm  of  the 
village  was  given  to  him  by  Government  for  five  years  on  favor- 
able terms,  and  was  subsequently  extended  to  fifteen  years.  Mr. 
Dawe  brought  so  much  enterprise  and  perseverance  to  the  task  of 
clearance  that  even  in  1834,  only  two  years  after  receiving  the  lease, 
Mr.  Clerk  in  the  letter  above  quoted  was  able  to  write  that  the  lands 
were  being  fast  relaimed,  and  the  country  fast  assuming  a  highly 
cultivated  appearance  where  ou  his  first  visit  to  that  quarter 
there  were  only  a  very  few  fields  to  be  seen. 

Mr.  Dawe's  lease  for  15  years  expired  in  1905  Sambut  =  1848, 
A.  D.  Some  claimants  then  came  forward  who  advanced  claims  to 
the  proprietary  right  in  the  village.  These  were  investigated  in 
the  Settlement  department,  the  Ambalah  district  being  then  under 
settlement,  and  the  settlement  officer  held  that  no  one  had  estab- 
lished a  claim  to  the  proprietary  right;  but  he  considered 
that  as  Mr.  Dawe  had  at  great  labour  and  expense  done  much 
towards  reclaiming  the  village,  he  was  the  best  entitled  of  any  of 
the  claimants  to  receive  a  grant  of  the  proprietary  right  from  the 
Government  ■  and  accordingly,  by  his  order  of  the  24th  March 
1852,  he  grauted  the  zamindari  to  him  ana  directed  his  name 
to  be  entered  in  the  proprietary  column  iu  the  settlement  papers. 

In  pursuance  of  this  order  the  subordinate  settlement  offi- 
cials recorded  Mr.  Dawe  as  proprietor  of  each  field  or  plot  in  the 
village,  including  the  two  now  in  dispute. 
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It  did  not  appear  from  the  papers  relating  to  this  grant  that 
the  settlement  officer  had  his  attention  directed  to  the  fact  that, 
although  the  entire  village  of  Raiyanwala  belonged  to  the  Govern- 
ment there  were  portions  of  it  which  were  in  the  possession  of  the 
Canal  department,  and  part  of  it  occupied  by  the  bed  of  the  Wes- 
tern Jumna  Canal.  All  such  portions,  including  even  the  bed 
of  the  canal,  were  in  pursuance  of  the  above  order  of  the  settle- 
ment officer  recorded  as  the  property  of  Mr.  Dawe. 

Mr.  Rivaz  for  the  defendant  contended  that  the  two  plots  now 
in  dispute  formed  part  of  the  land  then  in  the  possession  of  the 
Canal  Department  j  that  they  had  been  in  such  possession  long  be- 
fore the  grant,  and  have  so  remained  up  to  the  present  date,  and 
were  used  all  along  for  canal  purposes;  and,  therefore,  that  the 
settlement  officer  exceeded  his  authority  in  granting  these  plots 
to  Dawe. 

Smyth,  J. — (after  stating  the  facts,  continued) — The  first 
question  which  arises  for  consideration  is  whether  the  land  in  dis- 
pute was  at  the  time  of  the  grant  of  the  zamindari  of  Raiyanwala 
to  Dawe  in  the  possession  of  the  Caual  Department,  and  used  bv 
that  department  for  the  purposes  of  the  caual.  I  have  examined 
the  evideuee  carefully  with  a  view  to  coming  to  a  finding  on  that 
question,  and  I  extract  here  such  parts  of  the  evidence  as  appear 
to  me  to  be  the  most  material  on  this  point. 

Of  the  Caual  officers  produced  by  the  defendant  as  witnesses 
the  one  who  was  earliest  connected  with  this  part  of  the  caual  is 
Captain  Willcocks.  He  joined  the  canal  in  September  184-1  as 
an  Assistant  Overseer,  and  left  it  in  1854.  For  the  first  five  years 
of  this  term  Mr.  Dawe  was  his  immediate  superior  officer.  Captain 
Willcocks  was  examined  by  commission,  and  one  of  the  questions 
put  to  him  was — 

What  was  the  practice  in  your  time  as  to  taking  the  produce 
of  the  land  in  suit  !  He  replied — "  The  canal  authorities  always 
"  took  such  produce  without  asking  permission  of  or  making  pay- 
"  ment  to  any  one.  No  one  else  ever  did.  During  the  ten  years  I 
"  was  there  no  one  ever  attempted  to  take  this  produce  or  ever 
"  put  in  a  claim  for  it." 

At  the  end  of  his  examiuatiou-in-chief  Captain  Willcocks  de- 
posed "that  Mr.  Dawe  never  laid  any  claim  to  these  lauds."  In 
reply  to  an  interrogatory  from  the  plaintiffs  he  stated — "The 
"  thatching  grass  we  used  totakefrom  the  hills  and  from  the  islands 
"  in  the  canal." 

The  next  witness  is  Mr.  Duncan,  now  Executive  Engineer  of 
the  Head  Works  Division,  Western  Jumna  Caual.  He  was  first  con- 
nected with  this  portion  of  the  canal  in  1852  as  Overseer,  and  has 
been  there  ever  since.  He  deposed — "I  kuow  the  plots  815  and 
u  817  (on  the  map).  No.  815  is  merely  the  silt  thrown  up  by  the 
"old  3rd  head  channel,  and  No.  817  is  merely  au  island  in  the 
"  channel  of  the  canal.  The  produce  of  No.  815  was  nothing 
"  but  grass,  of  No.  817  brushwood  aud  grass  ;  neither  plot  has  been 
"  cultivated  in  my  time,  and  No.  815  certainly  has  not.  If  we 
"  required  the  produce  of  these  two  pieces  we  took  it,  viz., 
14  up  to  date.     The  grass  was  used  for  hutting  canal  work  people, 


CIVIL  JUDGMENTS.  [  Record 


"  and  the  brushwood  was  taken  for  making  gabions  for  construct- 
"  iug  the  bunds.  "  I  never  made  any  compensation  to  any  one  for 
"  the  materials  taken.  I  never  asked  permission  either.  Plaintiff 
"  Bansi  Lall  never  objected  to  me  or  asked  me  for  compensation 
"  during  my  time,  i.e.  up  to  about  1868,  and  when  I  was  personally 
"  in  charge  and  constructing  the  the  works.  After  that  applica- 
"  tion  would  be  made  to  Mr.  James  on  the  spot.  Mr.  Dawe  was 
"  not  ou  the  Western  Jumna  Canal  in  my  time." 

In  cross-cxaminationby  plaintiffs'  pleader  Mr.  Duncan  stated— 
"  I  know  nothing  of  the  cattle  grazing  on  this  land  by  permission 
"of  plaintiff.  All  I  know  is  that  we  have  always  got  the  grass, 
"  and  any  cattle  may  graze  there  so  long  as  we  got  this.  We 
"  claim  no  other  right."  And  in  answer  to  a  question  of  the 
Government  Advocate  he  stated — "  Cattle  may  havo  grazed  there 
during  my  time." 

Mr.  James  was  next  examined.  Ho  stated  that  he  knows 
Raiyanwala  well,  and  has  been  connected  with  that  section  of  the 
canal  since  March  1858  as  Overseer,  Sub-Engineer,  and  Officiating 
Executive  Engineer,  and  is  still  connected  with  it.  He  proceeded 
to  say — "No.  815  is  what  I  should  call  papoo  land  formerly  the 
"  bed  of  a  river,  now  grass,  boulders,  and  sand.  No.  817  is 
"  partly   grass  and   partly    boulders  and    sand.     There  is   some 

"  brush-wood.    817   is  an  island  Since  my   arrival    the 

"  Canal  Department  have  always  taken  the  produce  of  817  as 
"  far  as  required.  No.  815  the  same.  The  produce  was  taken 
"  for  our  works.  1  never  asked  permission  or  paid  any  one  for  it. 
"  Bansi  Lall  had  complained  of  my  taking  the  produce;  cannot 
"  say  exactly  when  first,  about  5  or  6  years  ago.  I  understood 
"  that  his  servants  had  interfered,  and  when  I  went  down 
"  the  opposition  ceased.  We  have  taken  the  grass  every  year 
"  since,  though  our  people  have  complained  of  disputes." 

In  cross-examination  Mr.  James  was  asked  respecting  the 
purwaua  dated  28th  November  1871  addressed  to  Bansi  Lall, 
in  which  he  had  referred  to  Bansi  Lall  as  proprietor  of  certain 
land  from  which  brushwood  had  been  removed.  He  deposed  that 
the  purwaua  did  not  refer  to  the  laud  now  in  dispute  at  all,  and 
that  the  khoba  or  brushwood  referred  to  in  the  purwaua  came 
from  all  over  the  village  of  Kaiyauwala,  aud  that  there  was  no 
khoba  produced  on  the  laud  in  dispute. 

The  next  witness  examined  was  Major  Twigge,  who  was 
Executive  Engineer  on  this  part  of  the  canal  from  November 
1871  till  August  1875.  In  reply  to  the  question  who  took  the 
produce  of  these  plots  he  stated — "  What  I  remember  is  that  the 
"  grass  on  these  plots  was  cut  during  all  the  time  I  was  in  the 
"  Division  by  the  Sub-Engineer  on  behalf  of  Government,  and 
"  that  Bansi  Lall  made  objection  but  the  Canal  Department  cut 
"  the  grass  and  brushwood.  I  cannot  say  whether  it  was  cut 
"  every  year;  but  to  the  best  of  my  knowledge  Bansi  Lall  never 
-  cut  it." 

Several  native  witnesses  were  produced  by  the  plaintiffs. 
I  do  not  think  it  necessary  to  make  extracts  from  their 
evidence.     The  Lower  Court  had  the   advantage  of  hearing  them 
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give  their  evidence  and    much  weight  is    therefore  due  to  its  esti- 
mate of  their  credibility. 

It  writes — "  The  Court  next  proceeds  to  examine  the  parol 
u  and  other  evidence  as  to  actual  possession  of  the  land  by  user. 
**  Two  assertions  are  made  under  this  head — 1st,  that  before  settle- 
<(  meat  the  land  in  dispute  was  cultivated  ;  2nd,  that  the  natural 
"  produce  of  the  land  was  used.-'  The  evidence  to  prove  cultiva- 
tion the  Court  dismissed  as  a  good  deal  more  than  doubtful,  and 
1  think  rightly  so.  At  settlement  the  plots  in  dispute  were 
recorded  as  uncultivated.  No.  815  was  entered  as  sand  (ret  balu), 
and  No.  817  as  jungle. 

"  As  to  the  jungle  produce"  (the  Court  writes)  "the  witnesses 
41  of  plaintiffs  who  give  evidence  relating  to  a  time  before  plain- 
"  tiffs'  purchase,  state  that  Mr.  Dawe  cut  the  jungle  g 
"  which  is  evidence  more  in  favor  of  defendant  than  plaintiffs,  for 
(i  Mr.  Dawe  was  a  canal  officer,  and  it  is  not  shown  that  he  used 
"  the  produce  for  his  private  purposes  except  in  the  evidence  of 
**  Koorah,  which  will  be  critical iy  examined  hereafter;  and  it 
•'  may  therefore  be  assumed  from  the  evidence,  and  made  certaiu 
"  from  the  evidence  of  Captain  Willcocks  and  Mr.  Duncan,  that 
"  the  grass  «tc,  collected  by  Mr.  Dawe  was  for  canal  depart- 
"  mental  purposes." 

But  Mr.  Ludlam  urged  that  in  what  are  called  "  free 
villages  "  the  Canal  Department  was  allowed  to  take  grass  and 
jungle  produce  in  consideration  of  its  supplying  canal  water 
tree ;  and  that  therefore,  eveu  assuming  that  the  Canal  Depart- 
ment took  the  produce  of  these  lands,  that  does  not  imply  that  it 
took  it  in  virtue  of  any  proprietary  riy;ht  or  any  right  of  ease- 
ment. The  evidence  however  of  defendant's  witnesses  shows  that 
what  was  meant  by  "  free  villages."  was  that  free  labour  was  sup- 
plied by  the  villagers  in  consideration  of  free  water  being  supplied 
by  the  Canal  department.  Moreover,  Raiyanwala  ceased  to  be 
a  free  village  prior  to  the  date  of  plaintiffs'  purchase,  and  yet  the 
Canal  Department  did  not  cease  to  take  the  jungle  produce. 

The  Extra  Assistant  Commissioner  thus  sums  up  the  evidence 
on  the  4th  issue.  "  On  the  whole  evidence  on  this  4th  issue  there- 
"  fore  it  appears  to  the  Court  that  the  Government  (Canal  Depart- 
"  meat)  has  takeu  the  jungle  produce  and  the  grass  from  the  two 
"  plots  in  dispute,  certainly  since  1S44  A.  D.,  and  that  in  1871 
*  plaintiffs  first  attempted  to  seize  the  grass  4c.,  since  which  this 
"  suit  has  been  hatching.  That  the  Government  possession  was  ad- 
*•'  verse  may  be  inferred  from  the  fact  that  the  first  resistance  met 
"  with  in  1871  was  at  once  resented  by  the  local  officers,  as  the 
"  purwanas  tiled  show.  It  is  also  shown  in  evidence  that  the 
"  defendant  used  the  grass  &c,  during  the  lifetime  of  Mr.  Dawe, 
"  and  that  he  never  asserted  any  right  to  the  land  or  the  produce 
"  thereof,  and  he  had  ample  opportunity  for  doing  so  as  Captain 
u  Willcocks  in  his  evidence  shows  that  during  the  10  years  from 
"  1844  to  1854  Mr.  Dawe  was  during  five  of  those  years  his  (Cap- 
f  taiu  Willcock's)  immediate  superior  officer  on  the  canal." 

In  coming  to  a  finding  on  the  question  of  possession  and 
user  it  is   important  I  think   to  bear   iu  mind   the  situation  and 
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physical  features  of  the    plots  in    dispute,  and  also    the  nature  of 
the  produce  and  the  requirements  of  the  Canal  Department. 

The  canal  at  this  part  of  its  course  is  nothing  more  than 
one  or  more  of  the  branches  of  the  river  Jumna.  The  outline  of 
the  channel  is  irregular,  and  it  would  be  difficult  to  demarcate 
precisely  the  limits  of  the  ground  occupied  by  the  canal.  The 
plots  in  dispute  are  either  silt  thrown  up  in  the  bed  of  the  chan- 
nel or  an  island  formed  by  the  river  (/.  e.,  the  canal)  opening  out 
here  into  two  branches,  which  after  flowing  apart  for  a  short 
distance  again  unite  and  thus  enclose  the  plot  numbered  817. 
In  the  rainy  season  or  when  the  river  is  in  flood  the  plots  are 
almost  entirely  covered  with  water,  and  they  may  then  literally 
be  said  to  form  a  part  of  the  bed  of  the  caual.  At  low  water  the 
land  is  either  a  sandy  tract  without  vegetation,  or  producing  only 
grass  or  reeds  or  brushwood.  Produce  of  this  kind  has  all  along 
been  required  by  the  Canal  Department  for  making  the  gabions 
which  are  used  in  the  construction  of  dams ;  and  seeing  that  the 
land  was  the  property  of  Government,  the  produce  would  naturally 
be  taken  by  the  Caual  Department  for  the  purpose  indicated. 

Under  the  circumstances  above  stated  I  consider  the  antece- 
dent probability  is  that  the  plots  in  dispute  would  from  a  very 
early  period  be  regarded  by  the  Canal  Department  as  in  its 
possession,  and  be  dealt  with  by  it  as  the  property  of  Government. 
Moreover,  the  evidence  of  the  canal  officers,  some  of  whom  have 
been  connected  with  this  part  of  the  canal  since  1844,  long  be- 
fore the  date  of  the  grant  of  the  zamindari  to  Dawe,  clearly 
shows  that  at  and  before  and  since  the  date  of  the  grant  the 
canal  officers  took  from  these  plots,  as  of  right,  such  grass  and 
brushwood  as  they  required  for  canal  purposes.  It  does  not 
appear  that  Dawe  ever  took  actual  possession  of  these  plots,  either 
under  his  lease  or  under  the  grant  to  him  of  the  zamindari,  or 
that  he  ever  took  any  part  of  th,e  produce  other  than  as  a  canal 
officer.  Captain  Willcocks,  who  had  every  opportunity  of  know- 
ing, expressly  states  that  Dawe  never  laid  claim  to  these  plots. 
The  conclusion  then  to  which  I  come  on  this  part  of  the 
case  is  that  at  the  time  of  the  grant  of  the  zamrudari  to  Mr. 
Dawe  in  1852,  the  Caual  Department  was  in  possession  of  the  two 
plots  in  dispute,  and  used  them  for  the  purposes  of  the  canal. 

That  being  so,  the  next  question  which  arises  is  whether  the 
Settlement  officer  had  authority  to  grant  them  in  proprietary 
right  to  Dawe. 

Mr.  Ludlam  contends  that  he  had  authority  under  the 
Board  of  Administration's  Revenue  Circular  JSTo.  8  of  11th  Feb- 
ruary 1852.  That  Circular  authorized  Settlement  Officers  to 
grant  the  zamindari  or  proprietary  rights  in  khana  khalee  or 
Government  estates  to  private  persons,  aud  a  wide  discretion  was 
entrusted  to  such  officers  in  this  matter.  But  it  is  clear  that 
the  Circular  did  not  refer  to  all  lands  which  were  the  property  of 
Government,  but  only  to  those  which  were  used  for  agricultural 
purposes,  or  which  might  by  reclamation  or  otherwise  he  used  for 
such  purposes.  Clearly  it  did  not  include  lands  held  by  Govern- 
ment for  public  purposes,  as  will  appear  from  the  3rd  para  of  the 
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notification,  which  accompanied  the  Circular,  and  in  which  it  i9 
recited  that  "  it  is  not  the  policy  of  the  Government  to  retain  iu 
"  its    own  hands   the  proprietorship  of  land." 

Iu  issuing  the  Circular,  Government  could  therefore  not  have 
had  in  contemplation  land  which  was  in  its  possession  for  public 
purposes,  for  Government  has  occasion  not  only  to  retain  the  pro- 
prietorship of  such  lands  in  its  own  hands,  but  frequently  to  pur- 
chase lauds  for  public  purposes  and  often  at  great  expense.  The 
whole  tenor  of  the  notification  sufficiently  indicates  the  kind  of 
lands  which  Settlement  officers  were  authorized  to  grant  in  pro- 
prietary right,  and  in  my  opinion  it  did  not  authorize  the  Settle- 
ment officers  of  the  Ambalah  district  to  grant  the  plots  now  in 
dispute  to  Mr.  Dawe.  Let  us  suppose  that  there  had  been  an  en- 
camping ground  or  other  plot  of  laud  used  by  Government  for  a 
specific  public  purpose  in  Raijanwala  at  the  time  the  Settlement 
otficer  granted  the  zamiudari  of  the  village  to  Dawe,  and  that 
the  Settlement  officer  in  making  the  grant  did  not  reserve  it  from 
the  grant,  could  it  be  contended  that  the  effect  of  the  grant  would 
be  to  give  to  Dawe  a  valid  title  to  the  proprietary  right  in  such 
plot,  and  that  Dawe  could  therefore  sue  to  obtain  possession  of  it? 
Surely  not.  And  yet  if  I  am  right  in  my  finding  that  the 
plots  now  in  dispute  were  in  the  possession  and  use  of  the  Canal 
Department  at  the  date  of  the  graut  to  Dawe,  they  stood  exactly 
on  the  same  footing  as  au  encamping  ground  or  other  Government 
plot  would  have  stood. 

I  consider  then  that  the  Settlement  officer  exceeded  hia 
authority  when  he  granted  the  plots  in  dispute  to  Dawe. 

The  question  remains  as  to  how  far  Government  is  bound  by 
this  act  of  the  Settlement  otficer.  The  general  rule  as  to  the 
liability  of  Government  for  the  acts  of  its  servants  was  laid  down 
by  the  Privy  Council  iu  the  case  of  the  Collector  of  Masulipatam  v. 
Cava!?/    Vencate    Xarainapah,  (3    Moore's  I.  A.  55-1)    where   their 

-hips  declared  that  "  the  acts  of  a  Government  officer  bind  the 

•■eminent  ouly  when  he  is  acting  in  the  discharge  of  a  certain 
"  duty  within  the  limits  of  his  authority,  or  if  he  exceed  that  au- 
"  thority  when  the  Government  in  fact  or  in  law  directly  or  by 
"  implication  ratifies  the  excess."  Mr.  Ludlam  contends  that 
Government  did  ratify  the  grant  of  the  plots  in  dispute  to  Dawe. 
I  understood  him  to  say  that  Government  iu  sanctioning  the 
Ambalah  settlement  must  be  held  to  have  ratified  all  the  acts  of 
the  Settlement  officer,  including  the  graut  of  the  entire  village  of 
liaiyanwala  to  Dawe.  But  there  is  nothing  to  show  that  this  grant 
was  ever  brought  to  the  knowledge  of  Government,  much  less  that 
Government  kuew  that  the  grant  included  certain  lands  which 
were  in  the  possession  of  the  Canal  Department  and  used  by  that 
department  for  the  purposes  of  the  canal. 

It  can  hardly  be  contended  I  think  that  a  formal  sanction 
given  by  Government  to  a  work  of  such  magnitude  as  a  settlement 
of  the  land  revenue  of  a  district,  whieh  embraces  operations  of 
great  detail  and  complexity,  can  be  interpreted  to  mean  that  the 
Government  lias  ratified  all  the  acts  of  the  Settlement  officer,  al- 
though iu  point  of  fact  the  acts  may  never  have  been  brought  to 
the  knowledge  of  the  Government. 
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But  Mr.  Ludlam  further  contended  that  the  Government  was 
estopped  by  the  acts  of  its  agents  from  contesting  the  validity  of 
plaintiffs'  title  to  the  plots  in  dispute.  These  acts  are  described 
in  the  1st  and  2nd  grounds  of  appeal.  In  addition  to  these, 
Mr.  Ludlam  referred  in  his  argument  to  certain  letters  •which 
after  Mr.  Dawe's  death  had  passed  between  Dawe's  representatives 
and  the  Commissioner  and  Deputy  Commissioner  of  Ambalah,  rela- 
tive to  the  sale  of  Dawe's  estate,  including  the  village  of  Raiyanwa- 
la.  The  purport  of  that  correspondence  was  simply  this  :  The 
Deputy  Commissioner  heard  that  uegociatious  were  going  on  for 
the  sale  of  Dawe's  estate  to  a  banker  of  Saharunpur.  He  pointed 
out  that  Dawe's  representatives  would  not  be  allowed  to  sell  the 
farms  of  certain  villages  which  had  been  held  by  Dawe,  and  the 
terms  of  which  had  not  then  expired,  as  these  were  not  transfer- 
able; and  that  as  regards  the  villages  held  by  Dawe  in  proprietary 
right,  while  his  representatives  were  entitled  to  dispose  of  them  by 
sale,  they  must  still  according  to  the  local  law  of  the  Punjab  sell 
them  to  the  resident  cultivators,  as  theso  had  the  right  of  pre-emp- 
tion. It  turned  out  that  the  cultivators  were  unable  to  provide 
the  purchase  money,  and  Dawe's  representatives  were  allowed  to 
sell  the  villages  to  strangers.  Accordingly  the  plaintiffs  purchas- 
ed the  village  of  Raiyanwala. 

In  that  correspondence  the  question  of  Dawe's  right  to  the 
plots  in  dispute  was  never  once  alluded  to,  nor  was  the  ques- 
tion raised  as  to  the  extent  of  Dawe's  rights  in  that  village. 
What  the  local  authorities  said  simply  amounted  to  this : 
"  Dawe  is  recorded  as  owner  of  Raiyauwala  :  we  hear  his  repre- 
"  sentatives  are  going  to  sell  the  village  to  a  banker  :  we  write 
"  to  inform  them  that  they  must  first  offer  it  to  the  resident  cul- 
"  tivators."  There  was  nothing  in  this  correspondence  which 
could  estop  the  Government  from  disputing  Dawe's  right  to  parti- 
cular plots  in  the  village. 

As  to  the  effect  of  the  settlement  entries  and  dakhil  hharij 
proceedings  in  estopping  the  Government  from  disputing  the 
plaintiff's  title  to  the  plots  in  dispute,  I  connot  do  better  then 
quote  at  some  length  the  remarks  (in  which  I  concur)  made 
by  the  Allahabad  High  Court  on  a  similar  question  which 
came  before  it  in  the  case  of  the  Collector  of  Moradabad  v  Mus- 
summat  Doorga,  which  will  be  found  reported  at  page  25  of  the 
Report  of  the  Legal  Remembrancer  N.  W.  P.  for  the  year  1868- 
69.  In  that  case  the  claim  of  the  Government  was  resisted  on 
several  grounds,  by  one  of  which  it  was  contended  that  the  Govern- 
ment was  estopped  from  preferring  the  claim  by  the  acts  and  ad- 
missions of  its  servants,  in  that  they  had  from  time  to  time 
recognised  the  defendant,  and  those  under  whom  she  claimed,  as 
proprietors,  making  settlements  with  them,  and  recording  their 
names  in  the  proprietary  column  in  the  revenue  records,  and 
dealing  with  them  (as  persons  entitled  to  sell)  for  the  purchase  of 
a  piece  of  land  which  formed  a  portion  of  the  estate  then  in  suit. 
With  regard  to  this  plea  the  High  Court,  after  referring  to  the  pass- 
age which  I  have  above  quoted  from  8  M.  I.  A.  page  554,  went  on 
to  say. — "  Undoubtedly  Settlement  officers  are  entrusted  with  very 
"  large  powers.     They  have  to  determine  what  revenue  properly 
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,{  represents  the  interest  which  the  Government  claims  in  the  soil 
"  of  every  acre  in  these  provinces  ;  they  have  to  take  eugage- 
m  inents  for  the  payment  of  that  revenue  from  persons  whom  they 
'*  may  find  in  possession  as  zatniudars,  or  in  the  absence  of  zamin- 
"  dars,  or  of  zemindars  willing  to  engage,  they  may  take  engage- 
"  ments  from  other  persons  whom  they  may  select  as  best  entitled 

■  to  engage  ;  and  in  settling  estates  in  which  the  Government 
M  have  heretofore  recognised  no  proprietor,  and  which  are  couse- 
u  quently  termed  khana  hhaJee  (the  proprietary  column  in  the 
n  register  having  been  left  blank)  they  may,  on  behalf  of  Govern- 
"  meut,  recognise  the  persons  having  the  best  title  to  be  zamindars 
"  as  old  inhabitants,  or  village  managers,  and  confer  on  them 
*'  the  zamiudari,  and  they  must  in  the  exercise  of  the  duties 
"  above  mentioned,  frame  a  record  of  the  rights  of  those  whom 
"  they  consider  to  be  in  possession  of  rights.  To  enable  them 
m  to  do  this,  they  have  been  entrusted  not  only  with  executive 
"  but  with  judicial  powers  of  a  summary  nature. 

"These  judicial  powers  are  exercised  when  there  is  a  contest 
"  between  rival  claimants  before  them.  Unless  the  Settlement 
"  officer  be  actiug  judicially  and  dealing  with  questious  of  cou- 
"  tested  right  he  cannot,  by  his  recognition  or  record  confer  on 
"  the  person  whou  he  records  as  in  possession  of  the  soil  a  title 
"  which  will  be  good  against  all  claimants.  To  explain  what  we 
"  intend  to  convey  more  clearly,  he  cauuot  by  recognising  a  Hindu 
"  widow  as  in  possession,  aud  making  a  settlement  with  her,  confer 
"  on  her  a  title  against  a  reversioner  as  to  the  property  in  respect 
M  of  which  settlement  has  been  made  with  her  ;  he  cauuot  confer 
"  on  a  trespasser  whom  he  may  erroneously  admit  to  settlement 

■  a  title  to  the  rights  iu  the  soil,  of  which  he  considered  him 
"  possessed,  which  would  prevail  against  the  rightful  owners  who 
"  may  come  forward  to  contest  it  in  proper  time  ;  and  if  the  acts 
"  of  the  Settlement  officer  be  only  so  far  operative  in  the  cases  of 

■  private  persons,  is  there  any  good  reason  to  hold  that  they  have 
"  more  force  against  the  Government  ?  Undoubtedly  in  making 
"  settlements,  the  ordinary  right  which  Government  possesses  in 
"  the  soil  is  limited,  and  we  may  say  demised  for  a  certain  rent, 

■  but  no  Settlement  officer  would  be  entitled  to  waive   any  extra- 

*  ordinary  right  of  Government,  as  for  instance,   a  right  not  to   a 

*  portion  only  of  the  profits  of  the  soil  but  to  the  whole  of  the  soil 
"  itself.  The  Settlement  officer,  without  special  authority,  would 
"  not  cede  a  reversionary  or  escheat  right  held  by   the  Govern- 

■  ment." 

"  There  is  no  evidence  of  any  such  authority.  The  Jchana 
u  lchaJ.ee  grant  iu  1851  affords,  indeed,  a  very  strong  argument 
"  to  the  defendant  In  support  of  her  plea  of  estoppel,   so  far  as 

*  concerns  the  property  comprised  iu  it,  for  by  that  grant  the 
"  zamindari  was  couferred  ou  the  persons  named  iu  the  grant, 
"  under  the  express  direction  of  the  Lieuteuaut  Governor ;  still 
"  even  after  such  a  grant,  we  consider  it  was  competent  to  any  one 
"  who  claimed  title  to  the  lauds  held  by  the  parties,  and  iu  respect 
"  of  which  the  grant  was  made,  to  have  come  forward  and  claimed 
"  the  lauds,  and  if  his  title  had  beeu  proved  to  have  obtained 
u  them. 
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"  It  is  moreover,  we  think,  to  be  fairly  concluded  from  the 
"  circumstances,  that  the  Government  was  not  aware  of  its  rights, 
"  nor  of  the  facts  which  gave  rise  to  those  rights,  until  1862  or 
"  1863,  and  without  such  knowledge  it  could  hardly  be  contended 
'•  that  the  acts  of  its  officers  amounted  to  estoppel. 

"  As  to  the  mutations  of  names  in  the  registers,  they  have 
"  never  been  regarded  in  this  country  «s  conferring  title,  though 
"  they  may  be  used  as  evidence  of  title. 

"  By  Regulation  XLVllI  of  1793,  section  30,  it  was  expressly 
"  enacted  that  the  entries  should  not  in  any  way  affect  the  right 
"  of  parlies,  who  may  establish  a  right  of  property  in  the  Diwani 
"  Adawlut.  The  purchase  made  by  the  Collector  we  hold  of  very 
"  little  importance.  It  could  at  the  outside  amount  only  to  an 
"  admission,  and  an  admission  made  in  ignorance  of  the  facts,  and 
"  by  an  officer  who  had  no  authority  by  admissions  to  destroy  tho 
"  rights  of  the  Crown. 

"  In  support  of  the  view  we  have  taken  of  the  first  part  of 
"  this  plea,  we  refer  to  the  case  of  the  Government  of  Bengal  v. 
"  Girdhari  Lall  Roy  (4  W.  R.  13),  which  has  recently  been  decided 
"  by  the  Privy  Council,  17th  July  1868.  In  that  case  the  Govern- 
"  ment,  although  they  were  aware  that  they  possessed  a  doubtful 
"  claim  by  escheat,  hy  a  special  purwana  allowed  tho  person  who 
"  claimed  to  bo  heir  to  be  recorded  as  in  possession,  and  gave  him 
"  a  certificate  acknowledging  him  as  the  bond  fide  proprietor  of 
"  the  estate  of  the  deceased,  and  suhsequently  received  rent.  Tho 
"  Courts  in  this  country  held  that  the  Government  was  not  estop- 
"  ped  from  preferring  its  claim  to  the  escheat,  and  disputing  tho 
"  title  of  the  heir ;  and  this  finding  their  Lordships  of  the  Privy 
"  Council  appear  to  havo  considered  sound." 

To  sum  up,  the  conclusions  I  come  to  in  this  case  are  these: — 

1.  The  plots  in  dispute  were  in  1852  and  previously  tho 
property  of  Government,  and  in  the  possession  of  the  Canal  de- 
partment, and  used  by  that  department  for  the  purposes  of  the 
Western  Jumna  Canal. 

2.  The  Settlement  officer  exceeded  his  authority  in  granting 
the  zamindari  of  the  village  of  of  Raiyanwala  to  Mr.  Dawe  in  1852 
without  reserving  to  Government  the  plots  in  dispute. 

3.  The  extent  to  which  the  Settlement  officer  exceeded  his 
authority,  or  in  other  words  the  grant  to  Dawe  of  these  plots,  has 
never  been  ratified  in  fact  or  in  law  actually  or  by  implication  by 
the  Government. 

4.  The  plaintiffs  have  failed  to  show  any  acts  or  admissions 
on  the  part  of  the  officers  of  Government  since  the  date  of  the 
grant  which  would  have  the  effect  of  estopping  the  Government 
from  contesting  the  plaintiffs'  claim. 

It  follows  that  Dawe,  and  consequently  plaintiffs  never  ac- 
quired a  valid  title  to  the  proprietory  right  in  these  plots.  Tho 
proprietary  right  still  remained  with  the  Government,  and  tho 
plots  havo  all  along  remained  and  still  arc  in  the  possession  of  tho 
Canal  Department. 
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I  consider  that  plaintiffs'  suit  was  rightly  dismissed,  and  I 
•would  dismiss  this  appeal  with  costs. 

Fitzpatbick,    J.— I  too   think  the  appeal    should   be   dis-     7th  Angt.  1877, 
missed. 

As  regards  the  question  whether  there  was  a  valid  grant  of 
the  land  in  dispute  to  Mr.  Dawe  by  the  Settlement  officer's  order 
of  the  2-ith  March  1352,  I  deem  it  unnecessary  to  consider  whe- 
ther the  settlement  officer  had  authority  to  make  such  a  grant, 
because  I  think  that  his  order  when  property  construed  does  not 
include  that  land  in  the  graut.  It  simply  gives  the  "  zamin- 
dari"  of  the  village. 

Now  I  think  when  the  Government  owns  the  zamindari  in- 
terest in  a  village  and  grants  that  interest  to  a  private  person, 
nothing  is  intended  to  pass  by  the  graut  except,  what  the  Govern- 
ment holds  as  zamindar.  If  it  so  happens  that  there  is  a  Go- 
vernment school  or  a  police  station  situated  within  the  village 
boundaries,  it  could  not  I  think  for  a  moment  be  contended  that 
the  ownership  of  such  school  or  police  statiou,  or  of  the  site  there- 
of, passes  by  the  graut,  and  so  it  would  be  with  the  bed  of  the 
canal  in  the  present  case.  I  think  it  La  clear  beyond  any  pos- 
sibility of  doubt  that  the  ownership  of  the  bed  of  the  canal  did 
not  pass  to  Mr.  Da  we  by  the  graut  of  1852. 

The  laud  in  dispute  however  is  not  strictly  speaking  part  of 
the  bed  of  the  canal.  It  is  conceivable  that  the  graut  might  have 
been  intended  to  include  it  as  part  of  the  ordinary  village  lands  to 
which  Mr.  Dawe  as  zamindar  would  be  entitled,  and  it  accordingly 
becomes  necessary  in  order  to  arrive  at  a  proper  construction  of 
the  grant  to  look  iuto  all  the  circumstance  of  the  case ;  but  I 
think,  taking  all  these  circumstances  into  consideration,  bearing  in 
mind  that  the  laud  consists  of  islands  in  the  canal,  at  some  sea- 
sous  covered  with  water,  and  seeing  that  down  to  the  time  of  the 
graut  the  Canal  officers  had  appropriated  for  the  purposes  of  the 
canal  the  only  produce  it  was  capable  of  yielding,  and  that  Mr. 
Dawe,  who  would  as  farmer  of  the  village  have  been  entitled  to 
that  produce  if  the  laud  were  part  of  the  ordinary  zamin- 
dari land,  never  made  any  claim  to  it  :  I  think,  looking  to  all 
this,  the  most  reasonable  view  of  the  matter  to  take  is  that  this 
land  was  looked  upon  as  part  and  parcel  of  the  canal,  and  that  the 
grant  of  the  "  zamindari"  was  uot  intended  to   include  it. 

What  followed  affords  a  strong  confirmation  of  this  view. 
Mr.  Dawe  after  he  obtained  the  grant  appears  never  to  have 
laid  any  claim  to  this  laud.  The  produce  of  it  continued  to  be 
taken  by  the  Canal  officers  for  the  purposes  of  the  canal  as  before, 
and  this  without  any  opposition  from  any  quarter  until  I  may 
almost  say  the  other  day.  On  these  grounds  I  think  that  the  laud 
in  dispute  was  not  included  in  the  grant  to  Mr.  Dawe. 

If  I  am  right  in  this,  the  entry  of  this  land  in  the   village 

papers  as  belonging  to  Mr.  Dawe  was,  like  the  similar  entry  made 

;  irding  the  land  forming  the  bed  of  the  canal,  simply  the  result 

of  an  oversight  on  the  part  of  the    subordinate    revenue    officials 

who  prepared  those  papers ;   aud  it  is  impossible  to  contend  that 
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the  passing  of  these  papers  among  a  mass  of  other  similar 
papers  in  a  formal  way  by  the  higher  officials  could  in  any  way 
be  held  to  estop  the  Government  from  asserting  Its  rights. 

The  other  points  of  the  case  have  been  so  fully  discussed  by 
Mr.  Justice  Smyth  that  I  deem  it  sufficient  to  add  that  I  concur 
generally  in  what  he  has  said  regarding  them. 

NO.  2. 

DOCTOR  J.  C.  MORICE,— (Defendant),— APPELLANT,— 

Versus 

THE  SIMLA  BANK  CORPORATION  LIMITED,  SIMLA,— 
( Plaintiff ),— RESPONDENT. 

Case  No.  280  of  1877. 

(FlTZFATRICH   AND   SMTTH,   JJ.) 

Act  XVIII  of  \8ffl,  Schedule  II,  No.  5— Stamp— Acknowledgment— 
Act  IX  of  1871,  Section,  20 — Unqualified  admission  of  subsisting  liability— 
liability  of  creditor  to  take  legal  proceedings  against  principal  debtor — • 
Discharge  of  sureties — Act  IX  of  1872,  Sections  134,  137  and  139,  English 
Bankruptcy  Act  1869  (32  $  33  Vict.  Chapter  71).— Plaintiff  sued  on  a 
bond,  the  cause  of  action  on  which  accrued  on  loth  September  1868,  and 
relied  on  a  series  of  letters  from  defendant  extending  from  14th  June  1870 
to  23rd  June  1872  as  acknowledgments.  The  claim  as  against  the  princi- 
pal debtor  was  barred. 

The  letters  generally  complained  of  the  way  in  which  Dr.  Menzic9, 
the  principal  debtor,  and  his  6on — who  was  one  of  the  sureties,  were  eva- 
ding their  obligations,  and  urging  on  the  Bank  (plaintiff  )  the  necessity  of 
taking  vigorous  measures  against  them,  so  as  to  protect  the  writer,  Dr. 
Morice  (defendant),  and  the  third  surety,  Captain  Price,  from  the  loss  which 
otherwise  they  would  suffer.  Dr.  Morice  wrote  throughout  as  a  surety 
Still  liable  for  the  debt. 

In  one  letter  dated  16th  June  1871  Dr.  Morice  wrote  as  follows  : — 

"  As  Dr.  Menzies  has  behaved  in  a  most  dishonest  and  disgraceful 

"manner,  I  think  he  ought  to  suffer  and  not  the  securities 

"  I  trust  the  Bank  will  in  fairness  to  the  securities  take  all  steps  in  their 

**  power  to  make  Dr.  Menzies  pay  his  own  debts 

»  I  will  agree  to  anything  it  proposes." 

The  letters  of  21st  and  23rd  June  1872,  contained  the  following  : — 

"  I  have  just  heard  from  Captain  Price,  and  I  think  we  can  make 
arrangements  regarding  Dr.  Menzies'  debt  to  the  Bank  provided  the  Bank 

is  not  too  hard  on  us.     I  shall  be  glad  to  bear  what  the  Bank  propose." 

"It  is  quite  impossible  for  us  to  pay  the  whole  of  Dr. 

Menzies'  debt  including  interest  down,  but  we  might  come  to  some  ar- 
rangement that  would  be  fair  to  the  Bank  without  being  utterly  ruinous 
to  ourselves." 

On  or  about  8th  June  1870,  Dr.  Menzies  fled  from  India,  without 
giving  any  intimation  to  the  Bank.  After  some  correspondence  with  the 
sureties,  and  after  writing  to  England  to  Dr.  Menzies  threatening  proceed- 
ings, the  Bank  by  a  letter  dated  22nd  November  1870,  put  the  matter  in  the 
hands  of  their  London  Solicitor  Mr.  Lattey. 

It  turned  out  that  Dr.  Menzies  had  gone  to  live  in  Guernsey,  and  the 
Attorney  General  of  that  island,  who  was  consulted,  gave  an  opinion  to  ttie 
eflect  that  proceedings  could  not  be  taken  in  the  Courts  there  until  Dr. 
Menzies  had  resided  there  a  year  and  a  day.  Before  the  time  for  proceed- 
ing arrived  Dr.  Menzies  fled  to  some  place  on  the  Continent,  and  when 
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next  the  Bank  got  a  distinct  clue  to  his  whereabouts  he  was  at  Buenos 
Ayres  in  South  America. 

Then  followed  correspondence  in  which  the  possibility  of  following 
him  there  was  discussed,  but  the  difficulties  were  great.  On  23rd  August 
1S72  Mr.  Lattey  advised  the  Bank  to  abandon  the  idea  of  instituting  pro- 
ceedings in  Buenos  Ayres.  He  wrote — "  I  am  free  to  confess  that  such 
steps  if  taken  would  in  my  opinion  be  accompanied  with  considerable 
risk  as  to  costs  and  more  than  a  strong  chance  of  a  futile  result."  On 
this  advice  the  Bank  acted. 

On  the  8th  June  L871  Dr.  Menries  was  declared  a  bankrupt  in  Eng- 
land, and  the  Bank  accepted  a  dividend  under  his  bankruptcy  in  England. 
On  27th  April  1S72.  and  again  on  2ord  June  1872.  Dr.  Morice  by  letter 
urged  the  Bank  to  institute  proceedings  against  Dr.  Menzies,  and  said  he 
and  his  co-surety  Captain  Price  were  willing  to  pay  expenses. 

To  the  second  letter  the  Secretary  to  the  Bank  replied  on  2Sth  June 
1872 — "  I  note  that  you  aje  willing  to  pay  the  expenses  of  prosecuting 
Dr.  Menzies  at  Buenos  Ayres.  I  am  now  taking  steps  to  have  this  done, 
but  it  mest  necessarily  be  a  good  many  months  before  the  result  can  be 
known." 

Held,  1st,  that  the  letters  did  not  require  a  stamp  under  Article  5, 
Schedule  II  Act  XVIII  of  1869.  The  words  "note  or  memoraudum 
whereby  a  debt  is  acknowledged  to  be  due."  (Article  5)  mean  a  document 
made  for  the  purpose  of  recording  and  affording  evidence  of  an  acknow- 
ledgment of  a  debt,  and  do  not  include  every  letter  or  other  writing  which 
though  written  without  any  idea  whatever  of  securing  evidence  of  an 
acknowledgment  happens  incidentally  to  contain  an  acknowledgment  ex- 
press or  implied. 

Held,  2ndly,  that  the  letters  contained  an  "  unqualified  admission  of 
Dr.  Moriee's  liabilitv  as  still  subsisting  "  within  the  meaning  of  Section  20 
Act  IX  of  1871. 

That  the  letter  of  16th  June  1871,  being  written  within  three  years 
from  the  date  on  which  the  cause  of  action  oiiginally  accrued,  gave  plain- 
tiff a  new  period  of  limitation  extending  to  16th  June  1874. 

That  the  letters  of  21st  and  33rd  June  1372  as  acknowledgments  ex- 
tended the  period  over  three  years  more,  i.  e.  to  the  latter  half  of  June 
1875,  and  that  the  suit  having  been  instituted  on  8th  June  1875  was  within 
time. 

Held,  3rdly,  that  the  Bank  was  not  bound  to  take  legal  proceedings 
against  Dr.  Menzies,  but  that  such  a  duty  was  cast  on  the  Bank  by  its 
correspondence  with  Dr.  Morice,  and  that  it  had  done  all  that  a  prudent 
man  would  do  under  the  circumstances,  and  properly  discharged  the  duty 
it  had  taken  upon  itself  by  its  Secy's  letter  of  28th  June  1872;  and  further, 
that  even  if  the  Bank  by  the  letter  of  28th  June  1872  had  undertaken 
absolutely  and  at  all  risks  to  proceed  against  Dr.  Menzies,  still  its  neglect 
to  do  so  would  not  release  Dr.  Morice,  unless  it  could  be  shown  that  Dr. 
Meusies  was  then  solvent  and  had  since  become  insolvent. 

Held,  Wily,  that  the  sureties  were  not  discharged  by  reason  of  the 
Bank  allowing  the  claim  against  Dr.  Menzies  to  become  barred  by  lapse 
of  time,  as  the  law  of  limitation  did  not  discharge  the  principal  or  ex- 
tinguish the  debt,  but  merely  barred  the  remedy. 

Held,  hth.lt/,  that  the  Bank  did  not  by  accepting  a  dividend  under  Dr. 
Menzies'  bankruptcy  in  England  and  assenting  to  his  discharge  by  their 
own  act  release  Dr.  Menzies  so  as  to  discharge  his  sureties  :  that  Dr. 
Menzies'  discharge  under  his  bankruptcy  took  effect  in  India  without 
reference  to  anything  the  Bank  might  have  said  or  did  ;  that  Dr.  Menzies 
was  discharged  in  India  just  as  he  was  in  England,  not  by  the  act  of  the 
Bank  but  by  operation  of  law,  and  that,  accordingly,  his  discharge  did  not 
carry  with  it  a  release  of  his  surety,  Dr.  Morice. 


Regular  appeal  from  the  order  of  the  Judicial  Assistant,  Simla,  dated 
2bth  August  1816,  transferred  from  the  Court  of  the  Comminitmtl 
of  Ambalah  to  the  Chief  Court,  wider  Section  S,  Act  IX  of  IS? 3. 
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Spitta  for  Appellant, 
Rattigan  for  Respondent, 

The  facts  are  sufficiently  stated  in  the  judgment  of  the  Chief 
Court,  which  was  delivered  by 

IJfth  Avgt.  1877,  Fitzpatrick,  J. — The  first  question  for  consideration  in  this 

case  is,  whether  the  suit  is  within  time.  It  is  admitted  on  all 
hands  that  the  law  applicable  is  Act  IX  of  1871  ;  that  the  cause 
of  action  first  accrued  on  the  15th  September  1868;  that  the 
period  of  limitation  was  three  years  ;  and  that,  accordingly,  unless 
the  time  has  been  extended  by  acknowledgments  sufficient  under 
Section  20  of  the  Act,  the  plaintiff  is  barred. 

It  is,  however,  contended  for  the  plaintiff  that  there  havo 
been  such  acknowledgments,  and  we  have  been  referred  to  a  long 
series  of  letters  from  Doctor  Morice  to  the  Bank,  extending  from 
the  14th  June  1870  to  the  23rd  June  1872. 

Mr.  Spitta,  who  appears  for  Doctor  Morice,  argues — 

1st. — That  these  letters  do  not  contain  acknowledgments  of 
the  nature  required  by  Section  20  of  the  Act ;  and 

2nd. — That  if  they  did,  they  would  be  inadmissible  for  want 
of  stamp. 

As  regards  the  first  of  these  two  points,  I  am  clearly  of  opi- 
nion that  these  letters,  if  admissible,  are  sufficient  to  save  the  suit 
from  being  barred. 

They  may  be  described  generally  as  a  series  of  letters  com- 
plaining of  the  way  in  which  Doctor  Menzies,  the  principal  debtor, 
and  his  son,  who  is  one  of  the  sureties,  are  evading  their  obliga- 
tions, and  urging  on  the  Bank  the  necessity  of  taking  vigorous 
measures  against  them,  so  as  to  protect  the  writer,  Doctor  Morice, 
and  the  third  surety,  Captaiu  Price,  from  the  loss  which  otherwise 
they  will  suffer. 

Doctor  Morice  writes  throughout  as  a  surety  still  liable  for 
the  debt,  and,  indeed,  such  letters  would  be  utterly  unmeaning 
except  on  the  assumption  that  he  was  so  liable.  There  is  scarcely 
a  letter  in  the  whole  series  that  does  not,  in  my  opinion,  contain, 
to  use  the  words  of  the  Act,  an  "  unqualified  admission  of  Doctor 
Morice's  liability  as  still  subsisting  " ;  and  as  they  form  a  conti- 
nuous series  extending  from  the  14th  June  1870,  a  point  of  time 
within  three  years  from  the  date  (15th  September  1868)  ou  which 
the  cause  of  action  first  accrued,  to  a  point  of  time  (23rd  Juno 
1872)  within  the  three  years  preceding  the  date  (8th  June  1875) 
on  which  the  suit  was  instituted,  they  are  clearly  sufficient  for  tho 
plaintiff's  purpose. 

It  seems  unnecessary  to  spend  time  in  referring  to  all  these 
letters  at  length,  especially  as  most  of  them  are  set  out  in  Colonel 
McMahou's  judgment  of  8th  July  1875.  It  will  be  enough,  for 
the  purpose  of  the  point  now  before  us,  to  refer  to  three  of  them, 
one  dated  16th  June  1871  and  the  other  two  dated  respectively 
the  21st  and  23rd  June  1872.  The  first  of  these  letters  coutaius 
the  following  passage  ; — "  As  Doctor  Menzies  has  behaved  in  a 
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"  most  dishonest  and  disgraceful  manner,  I  think  he  ought  to  suffer 

"and  uot  his  securities I  trust  the  Bank  will,  in  fairness 

"  to  the  securities,  take  all    steps  in  their  power    to  make  Doctor 

'"Menzies  pay  his  owu   debts I  will  agree  to   anything  it 

"  proposes." 

This  letter  was  written  within  three  years  from  the  date  on 
which  the  cause  of  action  originally  accrued,  and,  on  the  view  I 
take  of  it,  it  gave  the  plaintiff  a  new  period  of  limitation  extending 
to  three  years  from  its  date,  that  is  to  say,  to  the  16th  June  1674. 
Before  that  new  period  of  limitation  had  expired,  the  two  letters 
of  the  21st  and  23rd  of  June  1872  were  written.  They  seem  to 
have  been  written  at  a  time  when  the  Bank  had  begun  to  press 
Doctor  Morice  and  Captain  Price  for  payment,  and  from  them  I 
take  the  following  : — 

"  I  have  just  heard  from  Captain  Price,  and  I  think  we  can 
'•'  make  an  arrangement  regardiug  Doctor  Menzies'  debt  to  the 
"  Bank,  provided  the  Bank  is  not;  too  hard  on  us.      I  shall  be  glad 

"  to  hear  what  the   Bank    proposes It  is  quite   impos- 

"  sible  for  us  to  pay  the  whole  of  Doctor  Menzies'  debt,  including 
"  interest,  down,  but  we  might  come  to  some  arrangement  that 
"  would  be  fair  to  the  Bank  without  being  utterly  ruinous  to  our- 
"  selves." 

Xo  one,  I  presume,  would  doubt  that  these  are  acknowledg- 
ments within  the  meaning  of  the  Act,  and  as  they  extend  the 
period  over  three  years  more  or  iuto  the  latter  half  of  June  1875, 
they  would  brim:  the  suit,  which,  as  I  have  already  said,  was  in- 
stituted on  the  8th  June  1875,  within  time. 

But  it  is  urged  that  these  letters  are  inadmissible  inasmuch 
as  each  of  them  ought  to  have  been  stamped  under  Article  5  of 
the  2nd  Schedule  to  Act  XVIII  of  1869.  Xow  this  objection  was 
not  takeu  in  the  Court  below,  and  it  has  been  held  by  the  High 
Court  at  Calcutta  and  bv  this  Court  (777  B.  L.  R.  A.  C. 
235  ;  Y.  B.  L.  R.  App.  10,  Punjab  Record,  Xos.  21  of  1866  and 
79  of  1870)  that  an  objection  of  this  sort  cannot  be  taken  for  the 
first  time  in  appeal  ;  but,  assuming  that  it  cau  be  taken,  I  do  not 
think  there  is  auything  in  it. 

I  do  not  think  these  letters  are  chargeable  with  stamp  duty 
uuder  the  Article  referred  to.     That  Article  runs  as  follows  : — 

"  Note  or  memorandum  written  in  any  book  or  written  on  a 
"  separate  paper  whereby  auy  account,  debt  or  demand  therein 
"specified is  acknowledged  to  be  due." 

Nov,  it  might  perhaps  be  argued  that,  as  the  debt  is  not 
specified  in  the  letters  before  us,  those  letters  do  not  fall  within 
the  terms  of  this  Article  ;  but  1  rest  my  opiuiou  on  a  broader 
ground.  It  seems  to  me  in  the  highest  degree  improbable  that 
the  Legislature  would  render  every  acknowledgment  of  a  debt  oc- 
curriug  casually  or  incidentally  in  a  letter  or  other  writing  subject 
to  stamp  duty  and  make  a  person  neglecting  to  affix  a  stamp  on 
such  letter  or  writing  subject  to  a  criminal  prosecution.  To  do  so 
would  be  to  introduce  a  most  serious  obstruction  to  ordinary  every 
day  business.     Suppose,  e.  j.,  I  write  to  my  boot  maker  : — "  The 
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"  bill  you  have  just  sent  me  is  wrong.  I  have  only  had  two 
"p<\irs  of  boots  at  25  shillings  a  pair  and  you  charge  me  for  three". 
Here  is  an  acknowledgment  of  a  debt,  but  is  it  likely  that 
tbe  Legislature  would  require  me  to  put  a  stamp  on  it,  and  sub- 
ject me  to  a  criminal  prosecution  if  I  neglected  to  do  so  ? 
Of  course,  if  the  words  of  the  Act  admitted  of  only  one  con- 
struction, an  argument  of  this  sort  would  be  of  no  weight;  but  it 
seems  to  me  that  the  words  of  this  Article  fairly  admit  of  being 
construed  so  as  to  avoid  this  somewhat  absurd  consequence. 
I  think  the  words  "note  or  memorandum  whereby  a  debt  is  ack- 
nowledged to  be  clue,"  taken  in  their  most  natural  sense,  mean  a  do- 
cument made  for  the  purpose  of  recording  and  affording  evidence 
of  an  acknowledgment  of  a  debt,  and  do  not  include  every  letter 
or  other  writing  which,  though  written  without  any  idea  whatever 
of  securing  evidence  of  an  acknowledgment,  happens  incidentally 
to  contain  an  acknowledgment,  express  or  implied.  The  whole 
context  of  the  Article  in  which  these  words  occur  bears  me  out  in 
this  construction,  and  I  have  no  hesitation  whatever  in  holding  it 
to  be  the  correct  one.  The  letters  before  us  are  therefore,  in  my 
opinion,  admissible  without  stamp,  and  being  so  admissible,  they, 
as  I  have  already  said,  bring  this  suit  within  time. 

Coming  now  to  the  merits  of  the  case  :  Mr.  Spitta  contends 
that  Doctor  Morice  is  released  from  his  obligations  as  surety  for 
Doctor  Menzies  : 

1st.  Because  the  Bank  have  neglected  to  enforce  their  claim 
against  the  principal  debtor,  as  they  were  bound  iu  duty  to  the 
sureties  to  do  ; 

2nd.  Because,  in  particular,  they  have  allowed  their  right 
of  action  against  the  priueipal  in  this  country  to  become  barred 
by  lapse  of  time ;  aud 

3rd.  Because  they  have  voluntarily  and,  by  their  own  act, 
released  the  principal  by  assenting  to  his  discharge  under  the 
Bankruptcy  Act  in  England. 

Beginning  with  the  first  of  these  point*,  I  should  observe 
that  it  seems  to  me  unnecessary  to  decide  whether  the  Contract  Act 
of  1872  applies,  for  the  law  will  be  the  same  whether  it  does  or 
not.  The  139th  Section  of  the  Act,  on  which  the  appellant  relies, 
runs  thus  : — "  If  the  creditor  does  any  act  which  is  inconsistent 
"  with  the  rights  of  the  surety  or  omits  to  do  any  act  which  his 
"  duty  to  the  surety  requires  him  to  do  and  the  eventual  remedy 
"  of  the  surety  himself  is  thereby  impaired,  the  surety  is  discharg- 
"  ed."  This  is  nothing  more  or  less  than  a  compendious  state- 
ment of  the  rule  which  we  should  have  held  to  apply  if  the  Act 
had  never  been  passed.  In  fact,  it  seems  to  be  borrowed  with 
but  little  alteration  from  a  passage  iu  Story's  Equity  Jurisprud- 
ence, cited  in  the  judgment  iu  Watt  v.  Sputtleworth,  29  L.  J.,  N. 
S.  Ex.  29.  Of  the  correctness  of  this  rule  there  cau  be  no  doubt. 
The  only  questions  that  arise  are  questions  as  to  its  interpretation 
and  as  to  its  application  to  the  facts  of  each  particular  case,  aud  I 
do  not  think  that  these  questions  present  much  difficulty  in  the 
present  case.  In  the  first  place,  it  appears  to  be  well  established 
that,  as  a  general  rule,  there  is  no  duty  incumbent  on  the  creditor 
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to  show  diligence  in  enforcing  his  remedy  by  action  against  the 
principal  debtor.  This  is  manifestly  so  under  the  Contract  Act 
(see  Section  137)  and  that  it  would  be  the  rule  here  apart  from 
that  Act,  is  so  very  clear  that  it  is  unnecessary  to  cite  authority 
for  it. 

Under  particular  circumstances  such  a  duty  may  perhaps  be 
made  out  to  exist.  To  that  point  I  shall  return  presently,  but 
just  now  it  is  enough  to  say  that,  as  a  general  rule,  the  creditor 
is  not  bound  to  diligence  in  enforcing  his  remedy  by  action  against 
the  principal,  and  that  mere  forbearance  on  his  part  towards  the 
principal  will  not  release  the  surety,  but  even  if  this  were  not  so, 
if  the  creditor  were  bound  to  show  diligence  in  this  particular,  I 
should  say  that  the  Bank  (the  plaintiff  in  the  present  case)  had 
done  all  that  was  required  of  them.  The  first  default,  as  I  have 
already  stated,  occurred  on  the  15th  September  1863  ;  but  it  is 
not  contended  that  the  Bank  ought  to  have  sued  Doctor  Menzies 
then. 

The  nature  of  transactions  like  that  out  of  which  the  present 
litigation  has  arisen  is  well  understood  in  this  country,  for  such 
transactions  are  but  too  common.  A  Civil  or  Military  officer  of 
the  Government  haviug  no  resource  beyond  his  pay  requires  a  loan 
from  a  Bank.  He  gets  two  or  three  other  officers  to  join  him  as 
sureties,  and  on  the  personal  security  thus  furnished  and  a  policy 
of  insurance,  he  obtains  a  loan  repayable  in  instalments. 
If,  as  often  happens,  he  is  unable  to  pay  the  instalments  as 
they  fall  due,  the  Bank  would  not,  as  long  as  he  retains  his  posi- 
tion in  the  Government  service,  press  him  hard  for  payment. 
They  would  know  very  well  that,  if  they  did,  they  could  get  but 
little  out  of  him  and  in  getting  that  little  they  might  ruin  him 
for  life.  In  the  present  case,  accordingly,  there  seems  to  have 
beeu  no  serious  intention  of  instituting  proceedings  against  Doctor 
Menzies  as  long  as  he  remained  in  this  couutry  and  continued 
to  hold  his  post  of  Deputy  Inspector  General  of  Hospitals. 
Doctor  Morice  certainly  had  no  wish  to  see  such  proceedings 
instituted,  for  we  find  him,  on  the  3rd  March  1869,  and  agaiu  on  the 
15th  March  1870,  asking  that  Doctor  Menzies  should  be  allowed 
time.  But  it  so  happened  that  Doctor  Menzies  had  another  credi- 
tor who  was  not  so  prudent  or  forbearing  as  the  Bank.  This  other 
creditor  pressed  him  for  payment,  and  the  result  was  that  he  was 
obliged,  in  order  to  save  his  appointment,  to  take  leave  and  fly  to 
England.  Doctor  Menzies  was  bound  by  his  bond  to  the  Bank 
not  to  leave  India  except  upon  certain  conditions  which  would 
have  involved  giving  previous  notice  to  the  Bank,  but  the  first 
intimation  he  gave  the  Bank  of  his  intention  of  going  was  by  a 
letter  dated  Sth  June  1870  written  from  Bombay  harbour  appar- 
ently at  the  moment  of  sailing.  His  departure,  under  such  cir- 
cumstances, was  of  course  an  unlooked  for  disaster,  and  the  Bank 
seem  to  have  done  all  they  could  to  set  matters  right  for  them- 
selves and  the  sureties. 

After  some  correspondence  with  the  sureties,  aud  after  writing 
to  England  to  Doctor  Menzies  threatening  proceedings  (see  their 
letter  of  7th  July  1870)  they,  by  a  letter  datod  22nd  November 
1870,  put  the  matter  in  the  hands  of  their  London  Solicitor,    Mr. 
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Lattey.  It  turned  out  that  Doctor  Menzies  had  gone  to  live  in 
Guernsey,  and  the  Attorney  General  of  that  island,  who  was  con- 
sulted in  the  matter,  gave  an  opinion  to  the  effect  that  proceedings 
could  not  be  taken  in  the  Courts  there  until  Doctor  Menzies  had 
resided  there  a  year  and  a  day,  and  as  Doctor  Menzies  had  then 
nearly  completed  that  term  of  residence  it  was  determined  to  wait. 
Before,  however,  the  time  for  proceeding  arrived,  Doctor  Menzies 
had  fled  to  some  place  on  the  continent,  leaving  his  family  behind 
him  ;  and  when  the  Bank  next  got  a  distinct  clue  to  his  where- 
abouts, he  was  at  Buenos  Ayres.  Then  followed  a  correspondence 
in  which  the  possibility  of  following  him  to  Buenos  Ayres  is  dis- 
cussed, but  the  difficulties  were  very  great.  Buenos  Ayres  seems 
to  be  almost  an  unknown  land  to  a  London  Solicitor.  Mr.  Lattey 
had  to  consult  a  private  acquaintance,  a  Mr.  William  Grain,  a  man 
of  some  experience  with  South  America,  as  to  how  he  should  pro- 
ceed, and  this  Mr.  Grain  informed  him  that  "  the  trusting  one's 
"  affairs  to  any  but  a  Bank  out  there  is  attended  with  some 
"  risk,  and  furthermore  that  the  Banks  are  very  averse  to  take 
'•  up  any  business  in  which  there  is  a  chance  of  litigation." 
The  River  Plate  Bank,  however,  was  suggested,  and  the  Bri- 
tish Consul  at  Buenos  Ayres  was  also  mentioned  as  a  gentleman 
who  occasionally  undertook  business  for  British  subjects,  but  who 
was  described  as  being  "  ill  common  with  the  other  gentlemen  in 
the  neighbourhood,  very  dilatory  "  (Mr.  Lattey's  letter  of  24th 
May  1872).  In  a  subsequent  letter,  dated  5th  July  1872,  Mr. 
Lattey  speaks  of  employing  a  gentleman  described  as  a  man  of  the 
strictest  probity  and  high  standing,  holding  at  or  near  Buenos 
Ayres  the  position  of  Secretary  of  a  Railway  Company.  But  in 
his  last  letter  on  this  subject,  dated  23rd  August  1872,  Mr.  Lattey 
advises  the  Bank  to  abandon  the  idea  of  instituting  proceedings 
in  Buenos  Ayres.  He  says,  speaking  of  the  proposed  appointment 
of  an  agent  in  South  America  : — "  I  am  free  to  confess  that  such 
steps,  if  taken,  would  in  my  opinion  be  accompanied  with  consider- 
"  able  risk  as  to  costs,  and  with  more  than  astrong  chance  of  a  futile 
"  result."  On  this  opinion  the  Bank  acted,  and  I  thiuK  they  were 
right  in  doing  so.  I  say  this  not  merely  because  it  was  the  opinion 
of  their  responsible  legal  adviser,  but  also  because  it  seems  to 
me  to  have  been  a  sound  opinion.  Doctor  Menzies  was  said  to  be 
making  a  confortable  income  from  his  practice  in  Buenos  Ayres 
(Lattey's  letter  of  17th  May  1872) ;  but  he  had  been  but  a  short 
time  settled  there,  and  it  was  "impossible"  as  Mr.  Lattey  observes 
(in  his  letter  of  23rd  August  1872)  "  to  assume  that  he  had  any 
assets"  to  speak  of  there,  and  even  if  he  had  they  might  be  difficult 
to  get  at.  He  was  a  man  who  had  contrived  to  elude  his  creditors 
even  when  within  the  reach  of  British  law.  What  prospect  was 
there  of  getting  anything  out  of  him  in  an  unknown  country,  where 
it  would  be  necessary  to  employ  agents  recommended  at  second  or 
third  hand,  and  if  anything  was  to  be  got  out  of  him,  would  it  be 
enough  to  defray  the  costs  ?  I  have  no  hesitation  in  saying  that 
the  Bank,  in  abandoning  the  attempt  to  recover  from  Dr.  Menzies 
at  Buenos  Ayres,  took  the  wisest  course,  and  the  course  which  was 
best,  not  only  in  their  own  interest  but  also  in  the  interests  of  the 
sureties.  But  it  is  ar<rued  for  Dr.  Morice  that  the  Bank  might, 
at  all  events,  have  sued  Dr.  Menzies  in  this  country.     I  think  the 
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answer  to  this  is  that  when  the  Bank  first  grot  a  clue  to  Dr. 
Menzies  in  Guernsey,  after  his  flight  from  India,  the  simplest 
plan  was  to  institute  proceedings  against  him  there,  as  they 
arranged  to  do,  and  after  thei)  attempt  to  institute  proceedings 
against  him  there  was  defeated  by  his  fight  to  the  continent,  I  do 
not  see  what  there  was  to  be  gained  by  instituting  a  suit  against 
him  in  this  country. 

It  may  well  be  doubted,  looking  to  Mr.  LaUe/s  Mters  of  the 
14th  and  21st  of  April  1871,  whether  it  would  have  been  possible 
by  any  amount  of  exertion  to  have  effected  service  of  a  summons 
upon  him  at  that  time,  and  3  or  4  months  later  (ri:.  on  the  8th 
August  1871)  he  was  declared  a  bankrupt  in  England.  When  he 
left  for  Buenos  Ayres  does  not  appear,  but  it  is  quite  clear  it  would 
have  been  mere  waste  of  money  to  institute  a  suit  against  him  in 
India  after  he  had  been  declared  a  bankrupt  iu  England.  There 
would  have  been  no  property  in  England  to  execute  a  decree 
against ;  and  as  to  executing  a  decree  in  Buenos  Ayres,  I  have  al- 
ready said  that  I  think  the  Bank  were  wise  in  abandoning  the  idea 
of  instituting  proceedings  there. 

It  is  thus,  I  think,  clear,  1st,  that  the  Bank  were  not,  accord- 
ing to  the  principles  commonly  applicable  to  such  cases,  bound  to 
take  legal  proceedings  against  Dr.  Menzies;  and  secondly,  that  even 
if  they  were  so  bound,  they  are  shown  to  have  done  all  that  a 
prudeut  man  would  venture  to  do  under  the  circumstances.  But 
it  is  argued  that  a  special  duty  to  proceed  against  Dr.  Menzies  was 
imposed  on  the  Bank  by  the  circumstance  that  the  sureties 
repeatedly  called  upon  the  Bank  to  proceed  against  him.  Now,  it 
is  true  that  the  sureties  after  Dr.  Menzies  left  India  constantly  urged 
the  Bank  to  proceed  against  him.  It  will  be  sufficient,  I  think,  to 
notice  the  correspondence  which  took  place  in  April  to  June  1672. 

Doctor  Morice  in  his  letter  of  the  27th  April  1872,  and  again 
in  his  letter  of  the  23rd  Juue  1872,  urges  the  Bauk  to  institute 
proceedings  against  Doctor  Meuzies,  and  says  he  and  his 
co-surety,  Captain  Price,  are  willing  to  pay  the  expenses.  In 
reply  to  this  second  letter  the  Secretary  to  the  Bank  writes 
on  28th  June  1872 — "  I  note  that  you  are  willing  to  pay 
"  the  expenses  of  prosecuting  Doctor  Meuzies  at  Buenos  Ayres. 
"  I  am  now  taking  steps  to  have  this  done,  but  it  must  necessarily 
"  be  a  good  many  mouths  before  the  result  can  be  known." 
It  may  fairly  be  argued,  I  think,  that  if  there  was  no  duty 
incumbent  on  the  Bank  to  prosecute  their  claim  against  Doctor 
Meuzies  before,  such  a  duty  was  created  by  this  correspondence. 
The  question  whether  a  creditor  is  bouud  to  take  proceedings 
against  his  principal  debtor  when  called  upon  by  the  surety  to  do 
so,  and  whether,  iu  the  event  of  his  omitting  to  do  so,  the  surety 
would  be  discharged,  is  one  which  seems  open  to  argument.  It 
does  not  seem  to  have  been  much  considered  in  England,  but  it  is 
discussed  at  great  length  in  a  leading  case  in  America  {King  v. 
Baldwin)  and  in  the  note  to  that  case  in  Hare  and  "Wal lice's 
American  Leading  Cases,  Volume  II,  p.  364  et  seq.  But  it  seems 
unnecessary  to  determine  this  question  for  the  purposes  of  the 
present  case,  because,  assuming  that  the  Bank  would  not  have 
been  bound  to  comply  with  Doctor  Morice's  request    if  they   had 
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chosen  to  refuse,  I  think  that,  as  they  on  that  request  being  made 
replied  that  they  had  noted  Doctor  Morice's  offer  to  bear  the  ex- 
penses and  were  taking  steps  with  a  view  to  proceedings  against 
Doctor  Menzies,  I  say  I  think  by  this  reply  they  took  upon  them- 
selves the  duty  of  prosecuting  their  claim  actively  against  Doctor 
Menzies.  I  think  whether  a  surety  has  or  has  not  a  right  to  iusist 
on  the  creditor  taking  proceedings  against  the  principal  on  being 
guaranteed  his  expenses,  it  is  quite  clear  that  if  on  the  surety 
«  requesting  the  creditor  to  proceed  and   offering  to   guarantee   the 

creditor  replies  "  I  note  your  offer  to  guarantee  expenses  and  I 
"  am  taking  the  necessary  steps,"  it  from  that  time  forward  be- 
comes a  part  of  the  creditor's  duty  towards  the  surety  to  enforce 
his  claim  against  the  principal  with  all  reasonable  diligence  ;  for, 
by  giving  such  a  reply,  the  creditor  leads  the  surety  to  rely  on 
him  to  do  all  that  is  required  in  that  direction.  But  then  comes 
the  question,  what  was  the  nature  and  extent  of  the  duty  which 
the  Bank  took  upon  themselves  by  their  leply  in  the  present  case  ? 
Not  surely  to  proceed  against  Doctor  Menzies  without  any 
regard  to  the  prospect  of  success ;  not  surely  to  go  to  the  expense 
of  appointing  an  agent  at  Buenos  Ayres  aud  instituting  proceed- 
ings there,  though  it  might  be  morally  certain  that  they  would 
be  only  throwing  good  money  after  bad.  It  might  have  been 
argued  that  they  were  bound  to  go  this  length  if  Doctor  Morice's 
letters  to  them  had  told  them  distinctly  that  he  wished  proceedings 
instituted  at  any  risk  of  failure  ;  but  his  letters  do  not  tell  them 
this.  In  his  letter  of  the  23rd  of  June,  in  which  he  is  more  explicit 
than  in  his  previous  letters  as  to  what  he  wishes  done,  all  he  says 
is — "  As  we  cannot  do  anything  ourselves,  he  (Doctor  Menzies) 
"  not  being  iudebted  to  us  but  to  the  Bank,  we  look  to  the  Bank 
"  to  take  steps  at  once.  I  hope  you  will  without  delay  send 
"  a  power  of  attorney  to  your  solicitors  [  in  England  ]  and 
"  urge  them  to  do  their  utmost,  either  through  the  Minister 
"  of  War,  the  Consul,  or  the  Bank  at  Buenos  Ayres,  to  pro- 
"  secute  Doctor  Menzies.  I  heard  lately  from  a  friend  of  his 
"  that  he  was  likely  to  get  some  appointment  there." 

This,  as  I  say,  must  be  construed,  not  as  a  request  to  proceed 
at  any  cost  or  any  risk  of  failure,  but  only  to  do  so  if  there  was  a 
reasonable  prospect  of  success,  and  accordingly  all  that  the  Bank 
seem  to  me  to  have  undertaken  by  their  reply  of  the  28th  Juue 
was  to  proceed  if  there  was  such  a  prospect  of  success.  Now,  at 
the  moment  this  reply  of  the  28th  of  June  was  written,  it  appear- 
ed from  the  letters  up  to  that  time  received  from  the  Bank's 
solicitor  in  Eugland  that  there  was  a  possibility  of  realizing  some- 
thing from  Doctor  Menzies  in  Buenos  Ayres ;  but  two  or  three 
months  later  there  came  Mr.  Lattey's  letter  of  the  23rd  August 
1872,  to  which  I  have  before  referred  and  which,  as  I  have  already 
said,  I  think  made  it  clear  that  to  proceed  against  Doctor  Menzies 
would  be  simply  throwing  good  money  after  bad.  Whether  the 
Manager  of  the  Bank  sent  a  copy  of  this  letter  to  Doctor  Morice 
as  he  certainly  ought,  as  a  man  of  business,  to  have  done,  after 
the  correspondence  that  had  takeu  place  between  them  in  June, 
does  not  appear.  From  the  circumstance  that  Doctor  Morice  is 
not  shown  to  have  made  any  enquiry  subsequently  as  to  what  was 
being  done,  one  cannot  help  suspecting  that  he  knew  that  the 
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attempt  to  recever  from  Doctor  Menzies  had  been  abandoned  as 
hopeless,  and  that  he  acquiesced  in  its  being  so  abandoned.  But, 
however,  this  may  be,  I  think  that  the  Bank  best  discharged  the 
duty  they  had  taken  upon  themselves  in  their  letter  of  the  28th 
of  June  1S72  by  leaving  Doctor  Menzies  alone. 

I  may  add  that,  even  if  we  were  to  hold  that  the  Bank  had, 
by  their  letter  of  the  28th  of  June,  undertaken  absolutely  and  at 
all  risks  to  proceed  against  Doctor  Menzies,  still  their  neglect  to 
do  so  would  not  release  Doctor  Morice,  unless  it  could  be  shown 
that  Doctor  Menzies  was  them  solvent  and  has  since  become  in- 
solvent ;  but  so  far  is  this  from  being  shown  that  it  appears  Doc- 
tor Menzies  had  at  that  time  just  passed  though  the  Bankruptcy 
Court  in  England,  and  may  at  this  moment  for  aught  we  kuow  be 
in  better  circumstances.  On  these  grounds,  I  hold  that  the  Bank 
were  not,  under  the  general  rules  regulating  the  duties  of  a  credi- 
tor to  a  surety,  or  under  their  undertaking  in  the  letter  of  the 
28th  June  1872,  bound  to  do  more  than  they  did  towards  realiz- 
ing from  Doctor  Menzies ;  and  accordingly  that  there  is  so  far  no 
ground  shown  for  holding  Doctor  Morice  to  be  discharged. 

But  it  is  further  argued,  and  this  brings  us  to  Mr.  Spitta's 
second  point,  that  if  the  Bank  were  not  bound  to  sue  Doctor  Menzies 
before,  they  ought,  if  they  wished  to  keep  their  claim  against  his 
sureties  alive,  at  all  events  to  have  sued  before  the  claim  against 
Doctor  Menzies  had  become  barred  by  lapse  of  time,  inasmuch  as 
onse  the  claim  against  Doctor  Menzies  became  barred  by  lapse 
of  time,  the  claim  against  his  sureties  was  extinguished.  In  his 
argument  on  this  point  Mr.  Spitta  relies  on  Sectiou  134  of  the 
Contract  Act,  or  if  that  Act  is  held  inapplicable  to  the  present 
case,  on  generally  received  principles  of  law.  Section  134  of  the 
Contract  Act  provides  that :  "  The  surety  is  discharged  by  any 
"  contract  between  the  creditor  and  the  principal  debtor  by 
"  which  the  principal  debtor  is  released,  or  by  any  act  or  omission 
"  of  the  creditor,  the  legal  consequence  of  which  is  the  discharge 
"  of  the  principal  debtor." 

Here,  again,  it  seems  to  me  unnecessary  to  consider  whether 
the  Contract  Act  applies  to  this  case  or  not,  inasmuch  as  the  rule 
embodied  in  the  Sectiou  I  have  just  quoted  is  oue  which  we  should 
adopt  and  enforce  in  the  absence  of  any  statutory  provision  on 
the  point.  But  the  present  case  does  not,  I  think,  fall  within 
that  rule.  No  case  has  been  cited  to  us  in  which  a  surety  has 
been  held  to  be  discharged  by  the  circumstance  that  the  creditor 
has  allowed  his  right  of  actiou  against  the  principal  debtor  to  be- 
come barred  by  a  law  of  limitation  like  that  in  force  in  this  coun- 
try, and  ou  principle  it  nppe  irs  to  me  that  the  surety  would  not 
be  discharged,  for  a  law  of  limitation  like  ours  does  not  discharge 
the  principal  or  extinguish  the  debt  but  merely  bars  the  remedy. 

Mr.  Spitta's  two  first  points  being  thus  dispose  1  of,  his  third 
point,  as  to  whether  the  Bauk  by  accepting  a  dividend  under 
Doctor  Menzies'  bankruptcy  iu  England  aud  assenting  to  his 
discharge,  can  be  said  to  have,  by  their  own  act,  released  Doctor 
Menzies  so  as  to  discharge  his  sureties  also,  remaius.  I  can  find 
nothing  iu  the  file  Of  the  case  to  show  that  Doctor   Meuzies  has 
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obtained  Wis  discharge  in  the  Bankruptcy  proceedings ;  but  as  it 
has  been  taken  for  granted  thoughuut  the  argument  that  he  has, 
I  shall  assume  that  he  has.  Mr.  Spitta,  as  I  understand  him, 
does  not  dispute  the  proposition  that,  ordinarily,  a  discharge  of 
the  principal  debtor  in  bankruptcy  does  not  operate  as  a  dis- 
charge of  his  sureties  {Browne  v.  Carr,  7  Biiig.  60S).  He  would, 
I  presume,  further  admit  that,  even  in  a  case  where  the  bank- 
rupt principal  is  discharged  under  a  liquidation  by  arrangement 
or  composition,  and  the  creditor  assents  to  such  arrangement  or 
composition,  the  discharge  is  still  one  by  operation  of  law  and  the 
sureties  remain  liable  {Ellis  v.  Wilniot,  L.  R.  10  Ex.  10:  Ex  parte, 
Jacobs  L.  R.  10  Ck,  211).  What  I  understand  Mr.  Spitta  to 
contend  is  this :  He  says  the  English  Bankruptcy  Acts  do  not 
extend  to  this  country  by  their  own  vigour.  Tliey  sire  to  our 
Courts  here  a  foreign  law,  and  if  they  are  given  effect  to  here  at 
all,  it  is  only  by  a  sort  of  comity  ;  assuming  this  to  be  so,  be 
argues  that  our  Courts  would  not,  as  a  general  rule,  recognize  a 
discharge  in  an  English  Bankruptcy  Court  as  having  any  effect 
upon  a  debt  like  Doctor  Menzies  contracted  to  an  Indian  creditor 
in  India;  but  (and  for  this  he  refers  to  some  cases  cited  in  Story's 
Conflict  of  Laws,  S  341 )  our  Courts  he  says  would  admit  an  Eng- 
lish discharge  to  be  a  release  from  such  a  debt  if  the  creditor,  by 
proving  the  debt  and  accepting  a  dividend  in  respect  of  it  (as  the 
Bank  did  in  the  present  instance)  assented  to  the  discharge.  If 
Mr.  Spitta  is  right  in  all  this,  he  would  be  in  a  position  to  con- 
tend that  Doctor  Morice  had  been  discharged,  not  by  act  of  law, 
but  by  the  act  of  the  Bank,  and  there  would  perhaps  be  some- 
thing in  his  contention,  for  the  case  of  a  creditor  attracting  by 
his  own  voluntary  act  the  operation  of  a  law  which,  if  it  had  not 
been  for  such  act  would  be  allowed  no  effect  on  his  debt  here, 
would  be  materially  different  from  the  cases  above  referred  to  of 
a  creditor  assenting  to  a  discharge  under  a  Bankruptcy  law  apply- 
ing by  its  own  vigour.  But  it  is  unnecessary  to  consider  the 
questiou  thus  raised,  inasmuch  as  the  first  and  chief  assumption 
on  which  Mr.  Spitta's  argument  rests  appears  to  be  erroneous. 
It  does  not  seem  to  be  the  case  that  the  discharge  in  England 
would  be  recognized  by  our  Courts  in  this  country  as  a  release  of 
Doctor  Menzies'  debt  to  the  Bank  oidy  if  the  Bank  accepted  a 
dividend  under  the  English  Bankruptcy.  On  the  contrary,  it 
seems  to  be  established  by  authority  that  the  discharge  under 
the  English  Bankruptcy  would  be  given  effect  to  in  this  country 
irrespective  altogether  of  anything  the  Bauk  might  say  or  do. 

In  the  case  of  Edwards  v.  Ronald  (I  Knapp,  P.  C.  259)  it 
was  held  that  an  English  discharge  in  bankruptcy  barred  an  In- 
dian creditor  from  recovering  in  Calcutta  a  debt  contracted  there, 
and  this  though  the  creditor  had  had  no  notice  of  the  proceedings 
in  Bankruptcy.  Again,  in  the  case  of  Gill  v.  Barron  (L.  It.,  2 
Y.  C.  175)  it  appears  to  have  been  taken  for  granted  throughout 
that  a  discharge  in  Bankruptcy  in  England  would  itself,  and 
without  any  regard  to  what  the  creditor  might  say  or  do,  be 
a  bar  to  the  recovery  in  Barbadoes  of  a  debt  contracted  there. 
The  view  taken  in  these  cases  perhaps  rests,  not  on  the 
ground  that  the  English  Bankruptcy  law  was,  from  the  point  of 
view  of  the  Colonial  Courts,  a  foreigu    law,    which    these   Courts 
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would  give  effect  to  as  a  matter  of  comity,  but  ou  the  grouud  that 
the  particular  English  statutes  there  relied  ou  would,  wheu  pro- 
perly construed,  extend  to  the  colonies  propria  vigore,  and  bind  the 
Court  there  (Westlake's  Private  International  Law,  S.  257). 

It  seems  to  me,  however,  immaterial  ou  which  of  these 
grouuds  we  suppose  the  Courts  to  have  proceeded,  for  eveu  if  we 
assume  them  to  have  proceeded  ou  the  latter  ground,  the  cases 
will  still  be  an  authority  binding  on  us  iu  the  present  case,  inas- 
much as  the  Bankruptcy  Act  of  1369  under  which  Doctor  Menzies 
appears  to  have  obtained  his  discharge  is,  as  far  as  the  clause 
declaring  the  effect  of  a  discharge  goes,  quite  similar  in  its  terms 
to  the  Bankruptcy  Act  of  184:9  under  which  Gill  v.  Barron  was 
decided,  aud  also,  as  far  as  I  can  make  out,  (for  I  have  no  copy 
of  the  statutes  to  refer  to  here)  to  the  older  statute  under  which 
Edwards  v.  Ronald  was  decided. 

Mr.  Spitta  contends  that  the  2nd  Section  of  the  Act  of  1369 
shows  that  it  cannot  have  been  intended  to  bind  Colonial  Courts  iu 
this  way;  but  the  Act  of  1849,  under  which,  as  I  have  just  said, 
Gill  v.  Barron  was  decided,  contains  a  precisely  similar  provision, 
and  it  may  be  that  the  limitation  imposed  by  it  is  to  be  coustru- 
ed  as  merely  fixing  the  local  area  within  which  the  machiuery 
created  aud  regulated  by  the  Act  is  to  be  set  up  and  worked. 

The  result  is  that  Doctor  Menzies'  discharge  nuder  his  Bank- 
ruptcy takes  effect  here  without  reference  to  anything  the  Bank 
may  have  said  or  did ;  that  Doctor  Menzies  is  discharged  iu  this 
country  just  as  he  was  iu  England,  not  by  the  act  of  the  Bank 
but  by  operatiou  of  law ;  and  that  accordingly,  his  discharge  does 
not  carry  with  it  a  release  of  his  surety,  Doctor  Morice.  All  the 
grounds  put  forward  by  the  appellant  having  thus,  iu  my  opinion, 
failed,  I  would  dismiss  this  appeal  with  costs. 

Smyth,  J.,  concurred. 


No.  3. 

IIATTA  RAM,— (Plaintiff),— APPELLANT,— 

Versus  \  Appellate  Side. 

MUSSUMMAT  XANO  —  (Defendant),— RESPONDENT. 

Case  No.  421  of  1S77. 

(  FlTZPATRICE,    PlOWDEN'   AND    S-MYTH,    JJ.  ) 

Limitation— Art  IX  of  1871,  Section  20  and  Schedule  II.  Article 
6-— Account  stated— Xe  id  contract. — Held,  by  the  Full  Bencb,  that 
a  statement  of  account  does  not  give  a  fresh  starting  poiut  unless,  1st.  it 
is  in  writing  and  satisfies  the  requirements  of  Section  20,  Act  IX  of  1^71, 
1.  amounts  to  a  new  contract  between  the  parties,  in  which  case  it 
furnishes  a  new  cause  of  action.* 

*  This  ruling  was  followed  by  Lindsay  and  Smyth.  JJ.,  in  Civil  appeal 
No.  703  of  1877. 


26  CIYIL  JUDGMENTS.  [  Record 


Regular  appeal  from   order   of  Commissioner,   Ilissar,  dated  21st 
December  1876. 

Rattigan  for  Appellant. 

Culliu  for  Respondent. 

This  was  a  claim  to  recover  Rs.  881  principal  and  interest, 
balance  due  on  accounts  said  to  have  been  stated  in  Baisakh 
Sudi  10th,  Sambat  1932.  The  Court  of  first  instance  found  it 
satisfactorily  proved  that  the  account  hud  been  stated  in  the 
presence  of  IJukhta,  deceased,  husband  of  Mussummat  Nano,  de- 
fendant, who  was  sued  as  his  representative,  and  accordingly 
decreed  the  claim. 

The  Commissioner  on  appeal  considered  that  the  accounts 
had  not  been  stated  with  sufficient  formality  to  bring  the  balance 
then  struck  under  Article  G2  Schedule  II  of  the  Limitation  Act 
1871  ;  and,  following  the  ruling  in  Case  No.  14  Punjab  Record 
for  1875,  held  that  only  those  items  which  came  within  three 
years  of  the  balance  of  Sambat  1932  could  be  decreed.  He 
accordingly  reduced  the  decree  of  the  first  Court. 

The  plaintiff  thereupon  appealed  to  the  Chief  Court. 

The  appeal  came  on  for  hearing  before  Lindsay  and  Plowden, 
JJ.,  who,  with  reference  to  the  conflicting  decisions  of  the  Chief 
Court,*  and  the  cr.se  in  7  N.  W.  P.  Reports,  pp.  105  aud  284, 
which  were  referred  to  by  appellant's  counsel,  sent  the  case  to  a 
Full  Bench  for  decision  of  the  following  question  : — 

"Whether  a  suit  based  upon  a  balance  struck  in  an  account 
book  is  a  suit  to  which  Article  62  of  Schedule  II  Act  IX  of  1871, 
applies;  and  does  the  striking  of  a  balance  bring  within  the 
period  of  limitation  items  which,  but  for  the  striking  of  such  ba- 
lance, would  be  barred  1 " 

The  following  judgments  were  delivered  after  the  reference 
to  the  Full  Bench  : — 

or,j  p.  .     joyy  Fitzpatrick,  J, — (after   stating  the    question  referred,    con- 

tinued)— I  do  not  think  this  question  admits  of  a  simple  direct 
answer,  either  in  the  affirmative  or  the  negative.  It  is  necessary 
to  distinguish  the  different  cases  which  may  arise,  but  the  point 
appears  to  me  to  present  no  difficulty,  at  least  so  far  as  this  Pro- 
vince is  concerned. 

The  class  of  suits  to  which  Article  62  of  the  2nd  Schedule 
of  the  Indian  Limitation  Act  of  1871  is  intended  to  apply  is 
described  in  that  Article  as  follows  : — "  Suits  for  money  payable 
"  to  the  plaintiff  for  money  found  to  be  due  from  the  defendant  to 
"  the  plaintiff  on  account  stated  between  them."  There  can  be 
no  doubt  as  to  the  source  from  which  the  draftsman  borrowed  his 
phraseology.  The  wording  is  that  of  the  common  count  on  an 
account  stated  in  vogue  in  England,  and  if  in  any  place  in  which  the 

*  No.  14  Punjab  Record,  1875. 
No.  6  Do.  1S77. 

Small  Cause  Court  Reference  No,  2  of  1877  (unpublished.) 
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Act  is  in  force  an  action  on  an  account  stated  co-extensive  in  its 
application  With  the  English  action  ou  an  account  stated  is  known 
to  the  law,  the  construction  of  the  article  there  may  be,  I  do  not 
say  a  matter  of  difficulty,  but  a  matter  requiring  some  little 
consideration. 

The  stating  of  accounts  between  parties  may  or  may  not,  ac- 
cording to  the  nature  of  the  account  aud  the  circumstances  of  the 
case,  amount  to  what,  as  a  matter  of  plaiu  common  sense  and  reason, 
would  be  seen  to  be  a  fresh  contract  express  or  implied  between 
them,  to  what  I  shall  call  an  actual  fresh  contract  between 
them.— (See  7  Madras  High  Court  Repents,  pp.  200  and  201.) 

But  the  action  on  an  account  state!  in  England  is  not  re- 
stricted to  cases  in  which  the  statement  of  account  involves  an 
actual  fresh  contract.  It  is  available  in  cases  where  the  state- 
ment of  account  amounts  to  no  fresh  contract  except  by  what  is 
sometimes  termed  an  "  implication,"  but  what  would  more  pro- 
perly be  called  a  mere  fiction  of  law,  to  all  cases  in  fact  where 
there  has  been  an  absolute  acknowledgment  of  a  debt.  Thus,  if 
I  buy  a  walking  stick  for  a  shilling,  aud,  on  the  bill  being  sub- 
sequently presented  to  me,  I  acknowledge  it  to  be  correct,  that  is. 
as  I  understand,  an  account  stated,  aud  the  seller,  if  he  wants  to 
recover  his  shilling,  may  found  an  action  on  it,  as  such. 

Xow,  if  in  any  place  to  which  the  Act  applies  an  action  on 
an  account  state  I  can  be  brought  in  a  case  of  this  description,  it 
might  be  contended  with  some  show  of  reason  that  Article  62 
of  the  Act  applied  to  it ;  aud  if  it  were  held  that  this  Article  did 
apply,  the  awkward  result  would  follow  that  Section  20  of  the 
Act  would  be  rendered  to  a  great  extent,  if  not  altogether,  in- 
operative, inasmuch  as  a  plaintiff  who  had  obtained  au  oral  ac- 
knowledgment of  his  debt  could  treat  such  an  acknowledgment 
as  giving  him  a  fresh  cause  of  action  on  au  account  stated  ou 
which  he  might  sue  within  three  years.  The  difficulty  would  be 
somewhat  similar  to  that  which  arose  in  England  in  reference  to 
actious  on  account  stated  after  the  passing  of  Lord  Tenterden's  Act. 
It  would  probably  begot  over  by  construing  Article  62  as  limited  * 
to  the  case  where  the  statement  of  account  amounted  to  au  ac- 
tual new  contract,  as  distinguished  from  what  would  be  a  new 
contract  only  by  a  fiction  of  law. 

But  with  us  in  the  Punjab,  the  difficulty  doe3  not  arise  at 
all.  We  here  would  recognize  no  account  stated  as  an  indepen- 
dent cause  of  action  except  the  statement  of  the  account  involved 
a  novation,  or  in  other  words  amounted  actually  and  as  a  mat- 
ter of  plain  common  seuse  and  reason  to  a  fresh  contract.  No 
one  I  suppose  would  conteud  that  a  mere  acknowledgment  of 
a  debt  would  have  afforded  an  iudepeudeut  cause  of  action  in 
this  Proviuce  at  the  time  the  Limitation  Act  was  passed ;  and 
if  it  did  not,  the  Limitation  Act  cannot  be  supposed  to  have  made 
such  an  acknowledgment  an  independent  cause  of  action  ;  for 
the  object  of  the  Act  was,  not  to  alter  the  substantive  law  or  to 
create  new  remedies,  but  merely  to  prescribe  periods  of  limitation 
in  respect  of  remedies  which  it  assumes  to  exist  aud  be  available. 

Tne  only  action  on  au  account  stated  in  this  Proviuce  being 
thus  the   ac.iou  on   a  statement  of  accounts,  which  involves  au 


28  CIVIL  JUDGMENTS.  [  ItECOKD 

actual  fresh  contract  between  the  parties,  and  there  being  no 
other  notion  here  to  which  Article  62  of  the  Schedule  to  the 
Limitation  Act  can  apply,  the  construction  of  that  Act  here  is 
simple  enough. 

When  a  statement  of  account  amounts  to  no  more  than  an 
acknowledgment,  the  plaintiff  ean  avail  himself  of  it,  if  at  all, 
only  as  ext<  tiding  the  time  under  Section  20  of  the  Act  for  suing 
on  his  original  cause  of  action.  Where,  on  the  other  hand,  tho 
statement  of  accounts  amounts  actually  to  a  fresh  contract,  tho 
plaintiff  can  sue  on  that  fresh  contract,  and  Section  20  has  uo 
application  whatever.  Whether  a  statement  of  accounts  does  or 
docs  not  amount  to  a  fresh  contract  must  depend  to  a  great 
extent  c>a  the  nature  of  the  accounts,  the  mode  in  which  the  state- 
ment is  made,  and  the  other  circumstances  of  each  particular  case. 
In  so  far  as  this  question  is  one  of  law,  it  belongs  to  the  law  of 
contracts,  and  not  to  that  of  limitation,  with  which  latter  alone 
we  are  concerned  on  the  present  reference.  I  would  answer  tho 
question  put  to  us  by  saying  that  when  the  striking  of  the  balance 
amounts  to  a  fresh  contract,  Article  62  applies,  and  that  in  other 
cases  it  does  not.  It  need  scarcely  be  added  that  when  the  strik- 
ing of  the  balance  amounts  to  a  fresh  contract,  good  and  valid 
under  the  law  for  the  time  being  in  force  relating  to  contracts, 
and  a  suit  is  brought  upon  such  fresh  contract,  no  question  arises 
as  to  particular  items  in  the  account, — all  claims  to  particular 
items  being  merged  in  the  single  claim  upon  the  new  contract. 

Pj.owden,  J. — The  first  question  is  :  "  Whether  a  suit  based 
"  upon  a  balance  struck  in  an  account  book  is  a  suit  to  which 
"  Art.  62  of  Schedule  II  of  Act  IX  of  1871  applies  ?" 

In  my  opinion  the  general  question  proposed  admits  of  a 
brief  and  satisfactory  answer.  The  answer  is,  that  in  the  Punjab 
no  suit  to  recover  money  as  found  to  be  duo  upon  a  balance  being 
struck  between  the  parties,  is  a  suit  within  the  meaning  of 
Article  62  of  Schedule  II  of  Act  IX  of  1871,  unless  it  appears 
that  the  particular  transaction  is  recognized  by  the  law  prevailing 
hero,  as  constituting  a  cause  of  action,  upon  which  a  suit  to 
recover  the  amountof  the  balance  may  be  maintained. 

The  outline  of  the  argument  addressed  to  us  was  this  : — Art. 
62  contains  verbatim  the  form  of  declaration  prescribed  in  the 
English  law  for  the  action  known  as  an  action  "  upon  an  account 
stated."  If  the  circumstances  of  a  given  case  be  such  as  would  in 
England  support  an  action  for  the  balance  of  an  account,  brought 
in  the  form  of  an  action  upon  an  account  stated,  a  suit  brought 
here  with  the  same  object  falls  within  the  scope  of  Art.  62. 

This  argument  seems  to  me  to  be  founded  in  error.  It 
overlooks  the  fact  that  in  the  Mofussil,  or  to  be  more  precise  in 
the  Punjab,  the  English  law  as  to  what  constitutes  a  right  of 
action,  and  as  to  the  mode  in  which  it  is  to  be  pursued,  that  is, 
the  law  of  pleading,  including  therein  the  law  regulating  forms  of 
action,  never  has  been  and  is  not  now  in  force.  In  the  Punjab, 
nothing  is  known  of  forms  of  action  as  such.  There  is,  strictly 
speaking,  only  one  form  of  action,  viz.,  that,  prescribed  in  the  Code 
of  Civil  Procedure  for  civil    suits  generally.     Under   this   general 


•JAST.  1873.  ]  CIVIL  JUDGMENT?.  29 


form,  every  kind  of  action  cognizable  in  a  Civil  Court  may  be 
brought  far  which  no  special  form  is  ordained  by  law.  Tbe  cha- 
racteristic difference  of  the  various  actions  that  may  be  brought 
in  tbe  one  general  form  lies  in  tbe  particular  cause  of  action, 
which  should  be  stated  in  the  plaint  aul  which  it  is  essential  to 
ascertain  with  precision,  in  order  to  apply  the  law  whether  it 
concern  rights  or  procedure  appropriate  to  the  particular  case. 
Actions  classified  or  distinguished  upou  this  principle  are 
classified  or  distinguished  according  to  their  substance,  and 
not  according  to  their  form ;  and  it  may  be  said  generally  of  the 
Mofnssil  system  and  practice,  that  as  regards  procedure,  the  sub- 
stance and  not  the  form  of  the  proceeding  is,  as  it  ought  to  be, 
the  principal  thing  regarded.  It  was  not  the  object  or  the  effect 
of  Act  IX  of  1S71  to  iutroduce  rules  of  pleadiug  or  prescribe  forms 
of  action  or  to  declare  or  define  the  elements  of  a  right  of  action. 
These  are  matters  with  which  the  Act  is  only  indirectly  aud 
remotely  concerned.  The  Act  assumes  that  the  plaintiff  has 
a  right  to  sue,  and  its  object  in  Schedule  II  is  only  to  fix  the 
period  withiu  which  the  right  may  be  exercised,  and  the  date 
from  which  the  period  shall  be  reckoned. 

In  order  to  discover  what  Article  of  the  Schedule  applies  for 
the  limited  purposes  just  mentioned  to  a  particular  suit,  the  sub- 
stance of  the  action  is  the  chief  thing  to  be  regarded,  and  not  its 
form.  In  suits  to  recover  money  found  to  be  due  upou  striking  a 
balance,  it  will  depend  upou  the  circumstances  of  the  case  whether 
the  particular  transaction  sued  upou  availed  in  itself  to  give  a  right 
of  action.  This  question  will  I  think  be  found  generally  (it  may  be 
universally)  to  resolve  itself  iutoa  question  whether  thetransaction 
amounted  to  a  valid  contract  to  pay  the  amount  found  to  be  due, 
a  question  to  be  answered  with  regard  to  the  general  law  in  force 
iu  the  Punjab  relating  to  the  constituent  elements  of  a  contract, 
and  to  the  form  of  a  contract  in  certain  cases.  It  will  probably 
be  found,  the  fundamental  principles  of  the  law  of  contract  in 
India  and  iu  England  being  the  same,  and  the  fundamental  prin- 
ciples of  the  law  relating  to  rights  of  action  being  the  same,  that 
in  the  majority  of  cases  where  a  suit  to  recover  a  balance  found 
due  upon  taking  an  account  is  maintainable  in  Eugland  it  is  also 
maintainable  here.  This  is  not  the  same  thing  as  to  say  that  it  is 
so  in  all  cases,  or  to  say,  as  was  in  effect  urged  for  the  appellant,  that 
because  a  particular  action  would  be  maintainable  in  England  in  a 
certain  form,  and  theludian  LimitatiouAct  recognizesthe  possibility 
of  an  action  being  brought  in  the  same  form  here,  the  fact  that  the 
particular  action  is  capable  of  being  laid  in  that  form  is  the  first 
or  only  thing  to  be  regarded  for  the  purpose  of  applying  the 
Limitation  Act,  and  the  substance  of  the  action  is  a  subordinate 
or  immaterial  matter. 

It  is  not  necessary,  I  think,  upon  the  present  reference  to 
state,  even  by  way  of  illustration,  what  cases  of  stating  an 
account  would  fall  within  the  rule  laid  down  in  the  proposed 
answer.  They  should,  I  think,  be  left  to  be  dealt  with  as  they 
arise. 

It  only  remains  to  add  that  no  cases  appear  to  have  been 
decided  exactly  iu  poiut.     Iu  the   cases  cited   from   the   North 
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West  Povinces  Reports  it  was  assumed  rather  than  decided 
that  Art.  62  was  applicable  to  the  case  before  the  Court.  In  the 
Bengal  case  there  was  a  mere  dictum,  which  cauuot  be  treated  as 
au  authority. 

The  second  question  is:  "Whether  the  striking  of  a  balance 
"  brings  within  the  period  of  limitation  items  which,  but  for  the 
"  striking  of  the  balance,  would  be  barred  1 "  If  the  striking  of  the 
balance  is  a  transaction  which  constitutes  a  new  cause  of  action, 
the  question  of  limitation  is  whether  that  cause  of  action  is  barred, 
and  no  question  arises  as  to  whether  items  in  the  account  prior  to* 
the  striking  of  the  balance  are  time-barred.  If  the  transaction 
does  not  give  rise  to  a  new  and  independent  cause  of  action  its 
effect  will  depend  upon  such  a  variety  of  circumstances  that  the 
question  as  put  scarcely  admits  of  bsini?  auswere  1,  and  I  think  it 
need  not  be  answered  except  as  above  in  connection  with  Art  62. 

Smyth,  J. — I  consider  that  a  balance  struck  in  an  account 
book  and  acknowledged  by  the  debtor  to  be  correct  is  a  state- 
ment of  accounts  within  the  meaning  of  Art.  62  of  Schedule 
II  of  Act  IX  of  1871,  and  that,  if  a  suit  upon  such  balance  is 
maintainable,  the  period  of  limitation  for  it  is  that  prescribed  in 
the  above  Article. 

But  of  course  it  does  not  follow  that  because  Article  62  of 
the  Schedule  has  specially  provided  a  period  of  limitation  for  suits 
upon  stated  accounts,  a  suit  upon  a  balance  struck  in  an  account 
book  is  always  maintainable.  The  Limitation  Act  assumes  that 
certain  kinds  of  suits  may  be  brought,  but  it  does  not  attempt'tc* 
define  the  circumstances  under  which  any  suit  may  be  brought, 
or  in  other  words,  what  constitutes  a  cause  of  action. 

The  real  question,  therefore,  which  the  reference  from  the 
Division  Bench  appears  to  me  to  raise  is,  whether  a  suit  will  lie 
upon  a  balance  struck  in  an  accouut  book,  that  is  to  say,  whether 
the  striking  of  a  balance  coustitutes  a  new  cause  of  action. 

The  original  cause  of  action  arises  wheu  the  items  are  re- 
ceived by  the  debtor,  and  if  the  prescribed  period  of  limitation  is 
allowed  to  elapse  without  a  suit  being  brought  to  recover  the 
debt,  any  right  of  suit  which  the  plaintiff  may  subsequently  pos- 
sess can  arise  only  in  one  of  two  ways,  viz.,  by  showing  that  his 
original  right  has  beeu  kept  alive  by  a  written  acknowbdgment 
or  promise  within  Section  20  Act  IX  of  1871,  or  that  a  new  cause 

1  A"ra  P.  B.,  9t.  °f  action  has  arisen  under  a  new  aud 

No.  46  P.  R.  for  1870.  distinct  contract. 

The  mere  striking  of  a  balance  or  the  oral  acknowledgment 
of  its  correctness  would  of  course  not  be  such  an  acknowledgment 
as  is  required  by  Section  20  of  the  Limitation  Act  ;  and  unless  the 
adjustment  of  the  account  amount  to  a  new  aud  distinct  contract 
it  would  not  constitute  a  new  cause  of  action,  or  avail  to  give  the 
plaintiff  a  fresh  starting  point  in  respect  of  limitation. 

I  do  not  think  that  any  general  rule  can  be  laid  down  as  to 
the  circumstances  under  which  the  striking  of  a  balance  or  other 
statement  of  accounts  would  amount  to  a  new  contract.  In  case 
No.  45  of  1870,  this  Court  observed  that — "  It  is  we  think  impossi- 
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*  ble  to  allow  the  ordinary  legal  implication  of  a  promise  to  pay 
"  arising  from  an  admission  of  indebtedness  so  to  operate  or  to 
"  constitute  a  new  contract,  and  so  start  another  period  of  limita- 
*'  tion,  distinct  from  that  contemplated  by  the  Act."  The  question 
as  to  what,  in  such  cases,  would  constitute  a  new  contract  is  one 
which,  in  my  opinion,  should  be  determined  under  the  contract 
law,  upon  a  consideration  of  the  particular  circumstances  of  each 
case,  such  as  the  nature  of  the  settlement,  what  was  the  considera- 
tion, <tc. 

"With  regard  to  the  second  part  of  the  question  referred  by 
the  Division  Bench,  viz.,  whether  the  striking  of  a  balance  brings 
within  the  period  of  limitation  items  which,  but  for  the  striking 
of  such  balance,  would  be  barred,  T  am  of  opinion  that  if  the  items 
are  barred  at  the  time  of  the  striking  of  the  balance,  the  striking 
of  the  balance  would  not  bring  them  within  the  period  unless 
(as  provided  in  Section  25  of  the  Contract  Act)  it  amounts  to  a 
promise  made  in  writing  and  signed  by  the  debtor  or  his  duly 
authorized  agent  to  pay  the  items.  If  the  items  are  not  barred 
at  the  time  of  the  striking  of  the  balance,  then  the  remarks  mado 
above  in  answer  to  the  first  part  of  the  question  apply. 

Lindsay  and  Plowden,  JJ. — This  case  has  now  come  back 
to  us  from  the  Full  Bench. 

The  question  for  decision  in  our  opinion  is  this  :  "  Did  the 
"  striking  of  the  balance  on  Bysak  Sudi  10th,  1932,  amount  to  a 
'*  binding  contract  on  the  part  of  the  deceased  to  pay  the 
"amount  of  the  balance  then  struck."  If  it  did,  then  it  is  im- 
"  material  that  some  of  the  items  of  the  account  then  balanced 
were  items  of  debt  incurred  more  than  three  years  before  the 
balance  was  struck. 

"We  are  quite  unable  to  understand  the  figures  in  the  judg- 
ment now  under  appeal,  and  the  books  are  not  before  us.  We 
think  the  best  course  is  to  return  the  case  to  the  Commissioner's 
Court  in  order  that  he  may,  after  questioning  the  parties  and  tak- 
ing such  further  evidence  as  he  may  consider  necessary  for  the 
purpose  of  deciding  the  above  issue,  come  to  a  finding  upon  it 
and  return  the  case  to  this  Court. 


No.  4. 
PANA  LALL,— (  Defendant ),— PETITIONER,—  % 

Versus  \  Revision  Side. 

ALA  DIA  SHAH,— (Plaintiff),— RESPONDENT.  j 

Case  No.  772  of  1877. 
(  Plowden,  J. ) 

Act  IX  of  1873,  Section  1—Act  XVII  of  1877,  Srctinn  3!) — Stamui 
regular  appeal  in  suit  of  tlie  nature  cognizable  by  a  Small  CaHto  Court 
under  Rs.  50  in  value — Pending  appeal. — -A  Beoond  regular  appeal  was  pre- 
sented to  the  Additional  Commissioner,  Jalandliar,  under  Act  IX  of  187.'?,  in 
a  suit  under  Rs.  50  in  value,  of  the  nature  cognizable  by  a  Small  Cause 
Court,  but  was  heard  and  determined  after  Act  XVII  of   1S77  came  into 
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force,  which  repelled  the  former   Act,  and  (  in  Section  31)  )   excepted  from 

the  benefit  of  the  general  provision  as  to  second  regular  appeals  in  Small 
Cause  Court  suits  under  .10  rupees  in  value.  Held  that  Act  XVII  of  1877 
did  not  take  away  the  jurisdiction  of  the  Court  over  a  pending  appeal 
in  such  a  suit. 

Kali  Prosono  Roy  for  Petitioner. 

The  facta  are  sufficiently  stated  above. 

This  was  a  petitiou  under  Section  622  Act  X  of  1877  (Civil 
Procedure  Code)  for  revision  of  the  order  of  the  Additional  Com- 
missioner, Jalandhar,  on  the  ground  that  he  had  no  jurisdiction 
to  decide  the  appeal  after  the  passing  of  Act  XVII  of  1677. 
The  petition  was  rejected  at  a  preliminary  hearing  by  the 
following  order  of 

5th  Deer.  1S77.  Plowden  J. — I   think   the   Commissioner    had  jurisdiction 

to  hear  the  appeal.  It  was  filed  under  Act  IX  of  1873,  aud  was 
to  be  disposed  of  under  Act  VIII  of  1859,  which  continued  in 
force  as  to  appeals  presented  before  Act  X  of  1877  came  into 
force.  Under  that  Act  it  was  the  duty  of  the  Court  to  dispose  of 
the  appeal,  which  under  Act  IX  of  1873  had  come  under  its  cog- 
nisance. Act  IX  of  1873  fulfilled  its  office  as  regards  this  appeal 
by  permitting  it  to  be  presented  to  the  Commissioner's  Court. 
Once  admitted,  the  repeal  of  Act  IX  of  1873  did  not  in  any  way 
affect  the  decision  of  the  appeal ;  for  that  the  Code  of  Civil  Pro- 
cedure would  provide,  whether  or  not  Section  4  of  Act  IX  of  1873 
had  been  enacted  or  continued  to  be  in  force. 

The  repeal  of  Act  IX  of  1873  prevented  any  more  second 
regular  apeals  being  presented  thereunder ;  and  from  the  date 
of  its  repeal,  by  Section  39  of  Act  XVII  of  1877  no  such  appeals 
will  in  future  be  permitted  in  cases  of  the  kind  under  notice. 
But  there  is  nothing  in  Act  XVII  of  1877  to  take  away  the  juris- 
diction of  the  Court  over  a  pending  appeal.  From  that  date  cases 
of  certain  value  are  to  be  excepted  from  the  benefit  of  a  general 
provision  which,  in  other  respects,  is  to  be  continued.  This  cannot 
be  construed  to  take  away  any  existing  authority  to  decide  appeal 
cases  instituted  before  Act  XVII  of  1877  came  into  force. 

The  cases  cited  of  my  decisions  in  respect  to  cases  instituted 
in  this  Court  under  Act  V  of  18G6,  and  pending  in  this  Court 
when  the  new  Code  of  Procedure  came  into  force,  are  not  in  point. 
A  special  jurisdiction  had  been  conferred  to  try  a  particular  class 
of  cases  in  which  there  was  a  peculiar  procedure,  up  to  a  certain 
point,  at  least,  which  in  neither  of  those  cases  had  been  reached. 

The  new  Code  took  away  the  jurisdiction  of  this  Court,  as  I 
held,  after  consulting  my  learned  colleagues,  over  such  suits. 
We  thought  that  Section  3  of  the  new  Code  applied  only  to  cases 
over  which  a  Court  had  jurisdiction,  and  the  omission  to  include 
the  Chief  Court  among  the  Courts  empowered  to  try  suits  under 
Act  V  of  18G6,  amounted  to  depriving  this  Court  of  its  jurisdic- 
tion over  such  cases  altogether  ;  aud  that  the  saving  of  the  pro- 
cedure of  Act  VIII  of  1859  as  to  pending  suits,  contained  in 
Section  3  of  the  new  Code,  did  not  operate  to  continue  that  juris- 
diction over  a  pending  suit  of  that  kind. 

I  reject  this  application. 
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No.  5. 

BEECHY,— (Plaintiff)— 

Versus  V  Appellate  Side, 

FAIZ  MAHOMED,— (Defendant), 

Case  No.  11  of  1877. 
(  Lindsay,  Plowden  and  Smyth,  JJ. ) 

Act  XX  of  1S65,  Section  39— Contract  Act  {IX  of  1S72).  Section* 
10  and  23 — Agreement  frjf  Pleader  for  extra  remuneration  contingent  on. 
tticceu — Public  Policy. — Held  by  the  Full  Bench,  that  the  effect  of  - 
taoD  39  of  Act  XX  of  1865  is  not  to  restrict  the  power  of  a  pleader  and 
client  to  settle  by  private  agreement  the  remuneration  to  be  paid  to  the  for- 
mer by  the  latter  for  professional  services,  but  to  leave  them  at  full 
liberty  to  make  such  agreements,  subject  to  the  provisions  of  the  general 
law  of  contract. 

The  validity  of  such  an  agreement  when  called  in  question  must  be 
determined  by  applying  the  tests  prescribed  in  the  Contract  Act,  1872. 

Held,  further  by  the  Full  Bench,  that  an  agreement  between  a  pleader 
and  client  regarding  the  remuneration  for  professional  services  of  the  former 
in  conducting  a  legal  proceeding  for  his  client  in  Court,  which  stipulates 
for  payment  to  the  pleader,  in  addition  to  a  sum  to  be  paid  in  advance,  of  a 
further  sum  conditional  upon  success,  is  not  void  as  being  opposed  to  public 
policy,  merely  because  it  contains  snch  a  stipulation. 

Circumstances  affecting  the  validity  of  such  agreements  considered. 

The  decision  of  the  majority  of  the  Full  Bench  in  Civil  Judgment 
No.  L'»*i.  Punjab  Pc-cord  for  L874,  regarding  the  operation  of  Section  39,  Act 
XX  of  1865,  dissented  from. 

Case  re/erred  ly  Judge  Small  Came  Court,  Jalandhar,  wider 
Section  22  Act  XI  of  1805. 

Kali  Prosono  Roy  for  defendant. 

The  following  judgments  were  delivered  : — 

Plowden,  J. — This  is  a  Small  Cause  Court  reference  in  a  suit 
which  has  been  twice  tried,  the  decisiou  on  the  first  occasion  beiug 
iu  the  plaintiffs  favor,  and  this  reference  being  made  at  the  second, 
trial. 

The  case  has  been  twice  stated  by  the  Judge  making  the 
reference,  and  the  material  portion  of  the  first  statement  is  as 
follows  : — 

"  In  January  last,  Faiz  Mahomed  engaged  the  services  of 
u  Mr.  Beechy  for  the  prosecution  of  a  criminal  charge  preferred 
"  on  the  part  of  Faiz  Mahomed  against  his  wife  of  having  abscond- 
"  ed  with  a  large  portion  of  property,  valued  at  lis.  8,200,  aud 
"  agreeing  to  pay  Mr.  Beechy  lis.  350  for  his  professional  services. 
u  Of  this  amount  lis.  150  have  been  paid,  the  balance  lis.  200  Mr. 
"  Beechy  sued  for.  Faiz  Mahomed  urged  before  the  Court  that 
"  the  promise  to  pay  the  balance  was  contingent  upon  the  case 
['.  being  brought  by  Mr.     Beechy  to  a  successful   issue,  i.  e.  when 
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"  Faiz  Mahomed  got  the  property  back.  Mr.  Beechy  having  sub- 
"  sequently  refused  to  proceed  with  the  case  unless  more  than 
"  the  stipulated  amount  -was  paid,  Faiz  Mahomed  engaged  the 
11  services  of  another  pleader,  consequently  the  amount  claimed 
"  was  not  due.  On  the  issues  framed,  the  Court  found  that  the 
"  promise  to  pay  the  balance  was  in  no  way  contingent  upon  the 
"  success  of  the  prosecution.  Faiz  Mahomed  being  unable  at  the 
M  commencement  of  the  suit  to  tender  the  whole  sum  agreed  upon. 
"  promised  to  pay  the  balance  out  of  the  property  which  he  ex- 
"  pected  to  recover  through  the  instrumentality  of  Mr.  Beechy,  in 
"  whose  favor  the  Court  passed  a  decree. 

"  The  case  was  re-opened  on  the  application  of  Faiz  Mahom- 
H  ed  under  Section  21  Act  XI  of  1865,  for  a  reconsideration  of  tho 
"  point  urged  by  defendant,  that  the  original  judgment  of  this 
"  Court  was  passed  without  reference  to  Chief  Court's  ruling  No. 
"  2G  of  1874  on  contingent  contracts  entered  into  by  pleaders 
"  with  their  clients.  That  ruling  was  by  a  Divisional  Bench 
"  holding  opposite  views.  It  is  clear  that  the  agreement  between 
"  the  parties  in  the  present  case  was  that  '  the  balance  of  the  feo 
"  '  would  be  paid  to  plaintiff  (Mr.  Beechy)  if  defendant  (Faiz  Maho- 
"  'med)  succeed  in  recovering  the  stolen  property,'  or  in  other 
"  words  a  promise  to  pay  defendant  upon  a  certain  event  happen- 
"  ing  as  defined  in  Section  31  of  Act  IX  of  1872.  An  agreement 
"  in  these  terms  is  capable  of  more  than  one  construction,  as  will 
"  be  observed  from  the  ruling  cited  above,  and  hence  difficult  of 
"  application  to  the  question  under  reference.  It  may  mean  that 
"  you  pay  your  pleader  for  his  success  and  not  for  his  work,  or 
M  it  may  mean  that  his  success  is  the  only  thing  that  will  put 
"  you  in  pocket  to  pay  for  his  work.  The  legality  or  ille- 
"  gality  of  the  contract  turns  on  the  question  whether  or  not 
"  Faiz  Mahomed  (defendant)  led  Mr.  Beechy  (plaintiff)  to  believe 
"  that  his  means  of  paying  depended  upon  his  recovering  the  pro- 
"  perty  stolen.  It  should  be  stated  that  the  recovery  of  the  pro- 
11  perty  and  not  the  conviction  of  the  accused  was  the  point  on 
"  which  payment  of  the  fee  depended.  It  does  not  appear  that 
"  Mr.  Beechy  was  led  to  believe  that  the  stolen  property  was  the 
"  only  source  from  which  Faiz  Mahomed  could  pay  for  Mr.  Beechy's 
"  professional  services,  and  on  this  ground  the  Court  is  of  opinion 
"  that  the  contract  is  one  which  according  to  the  ruling  already 
"  cited  should  be  regarded  as  illegal." 

The  second  statement,  which  must  be  read  with  the  first,  is 
as  follows  : — 

"  The  agreement  with  regard  to  payment  of  the  balance  was 
"  that  the  money  was  to  be  paid  if  '  Faiz  Mahomed  succeeded 
"  '  in  his  case  '  (bad  fatehyab  hone  hi).  That  Mr.  Beechy  was  not 
u  led  to  believe  that  the  stolen  property  was  the  only  source  from 
"  which  Faiz  Mahomed  could  pay  him  the  balance  of  his  fee,  and 
"  that  hence  the  payment  of  that  balance  was  made  contingent 
"  not  because  Faiz  Mahomed  had  no  means  of  paying  him  until 
"  the  property  was  recovered,  which  would  have  been  a  lawful 
"  agreement,  but  it  was  made  simply  contingent  upon  the  suc- 
**  cess  off  Faiz  Mahomed's  case." 
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It  is  to  be  observed  here  that  I  understand  "  the  success  of 
"  the  case  "  to  mean,  as  distinctly  expressed  in  the  first  statement, 
"  the  recovery  of  the  property,  and  not  the  conviction  of  the  accu- 
"  sed."     The  statement  then  concludes  thus  : — 

"  The  question  referred  is  whether  according  to  Chief  Court's 
"  ruling  No.  2G  of  1874,  the  agreement  was  a  lawful  one  that  the 
"  balance  of  the  fee  was  to  be  paid  if  Faiz  Mahomed  succeeded  iu 
"  his  case." 

The  consideration  of  this  question  has  been  referred  to  the 
Full  Bench  by  the  order  of  a  Division  Bench  of  this  Court,  with  a 
view  to  a  reconsideration  of  the  ruling  of  the  majority  of  the 
Judges  in  the  case  cited  by  the  Judge  of  the  Small  Cause  Court. 

It  is  necessary  therefore  to  examine  carefully  the  judgment 
in  that  case  delivered  by  Mr.  Justice  Boulnois,  iu  which  Mr.  Jus- 
tice Melvill  concurred,  and  which  prevailed  as  containing  the 
opinion  of  the  majority  of  the  Court,  and  especially  the  reason- 
ing upon  which  the  judgment  is  founded. 

Three  appeals  were  disposed  of  iuthe  single  judgment,  but  it 
is  unnecessary  for  present  purposes  to  state  the  facts  of  any  but 
the  first  of  them. 

Those  facts  are  thus  set  out  by  Boulnois,  J.  : — 

"  The  plaintiff  claims  on  a  written  agreement  entered  iuto 
w  by  him  as  a  pleader  to  conduct  and  defend  a  criminal  case  theu 
"  peudiug  against  the  defendant  Gholam  Ghous,  who  paid  Mr. 
"  Beechy  Rs.  100  and  promised  that  he  would  when  he  should  be 
"  acquitted  pay  Rs.  400  more.  It  is  important  to  note  that  the 
"  payment  of  Rs.  100  took,  place  while  the  promise  to  pay  Rs. 
"  400  remained  a  conditional  oue,  contingent  upon  the  acquittal 
"  or  discharge  of  the  accused  taking  place." 

The  agreement  between  the  parties  is  then  set  out  at  length* 
The  gist  of  it  that  '  the  client  has  engaged  Mr.  Beechy,  (pleader) 
*  to  conduct  and  defeud  the  case  on  agreeing  to  pay  him  Rs.  500, 
'  of  which  Rs.  100  has  been  paid  in  advance  and  the  balance  Rs. 
4  400  is  to  be  paid  upon  the  client's  acquittal  or  discharge,  the 
'  payment  being  couditional  on  acquittal  or  discharge.' 

The  learned  Judge  commences  his  judgment  upon  this 
foundation.  "  The  office  of  pleader,"  he  says,  "  in  the  Indian 
"  Courts  is  the  creation  of  the  Legislature,  and  the  pleader's 
"  rights  and  duties  must  be  determined  with  reference  to  the 
"  express  language  of  the  latest  enactment  governing  them.  To 
"  seek  for  analogies  in  what  a  barrister  or  attorney  duly  admit- 
"  ted  to  practice  in  a  High  Court  may  do,  is  not  necessary, 
"  although  a  reference  to  the  authorities  which  declare  the  rights 
**  and  duties  of  persons  practising  those  professions,  shows  how 
"  distinct  are  the  rules  relating  to  their  payment.  The  barrister 
u  cannot  enforce  at  law  a  contract  to  pay  him  at  all,  the  attorney 
"  must  tax  his  bill  of  costs,  and  looking  to  the  language  of  the 
"  Act  which  consolidates  the  law  relating  to  pleaders,  it  at  once 
**  appears  that  they  are  not  empowered  to  make  any  and  every 
"  imaginable  contract  in  relation  to  what  transpiies  in  Courts  of 
(<  law,  but  they  are   limited  to  this ;   they  may  agree  with  the 
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"  parties  employing  them  in  any  Court,  as  to  '  the  remuneration 
"  to  be  paid  for  their  professional  services,'  see  Section  39  of  Act 
"  XX  of  1865." 

The  question  is  then  put  whether  the  agreement  before  the 
Court  is  strictly  within  the  terms  of  Section  39. 

The  learned  Judge  answers  this  by  saying  that  the  client, 
"  in  making  a  contingent  contract  to  pay  in  addition  to  Rs.  100 
"  down  Us.  400  more,  such  payment  to  be  conditional  on  the 
M  pleader's  success,  is  departing  from  the  strict  line  of  settling 
"  with  him  the  remuneration  for  his  professional  services." 

The  learned  Judge  then  proceeds  to  lay  down  this  rule,  that 
"  any  agreement  by  a  pleader  unauthorized  by  Act  XX  of  18G5 
"  Section  39  is  necessarily  opposed  to  public  policy.  The  law 
"  allows  the  pleader's  intervention  in  suits  expressly  on  the  terms 
"  that  he  conforms  to  the  rules  of  the  enactment  under  which 
"  he  exists,  and  on  no  other  terms,  and  to  widen  or  extend  them 
"  would  be  contrary  to  the  law  aud  contrary  to  public  policy." 

After  referring  to  some  previous  decisions  of  the  Court  the 
judgment  concludes  with  this  remark:  "  Adherence  to  the  literal 
"  meaning  of  Section  39  of  Act  XX  of  18G5  appears  to  me  to  ex- 
**  elude  permission  to  settle  a  pleader's  remuneration  indirectly 
"  by  making  it  contingent  on  his  success." 

The  rationale  then  of  the  decision  appears  to  be  this : — 

"  The  office  of  pleader  is  the  creation  of  the  Indian  Legisla- 
'*  ture,  and  a  pleader  has  a  limited  capacity  to  contract  with  his 
"  client  for  remuneration  for  his  professional  services.  The  limits 
"  of  that  capacity  are  prescribed  in  Section  39  of  Act  XX  of  18G5. 
"  Any  agreement  unauthorized  by  that  section  is  necessarily  op- 
"  posed  to  public  policy  :  and  that  section  rightly  construed  ex- 
"  eludes  permission  to  settle  a  pleader's  remuneration  indirectly  by 
"  making  it  contingent  on  his  success." 

The  final  conclusion  is  that  such  an  agreement  is  void,  be- 
cause under  section  23  of  the  Indian  Contract  Act  every  agree- 
ment is  void  of  which  the  object  or  consideration  is  unlawful, 
and  the  object  or  consideration  of  an  agreement  is  unlawful  "if 
the  Court  regards  it  as  immoral  or  opposed  to  public  policy." 

It  is  important  to  observe  that  the  decision  rests  upon  a 
narrow  and  special  ground,  viz.,  that  such  an  agreement  as  is 
condemned  being  one  not  permitted  by  the  enactment  in  Section 
39  of  Act  XX  of  18G5,  is  therefore  contrary  to  the  policy  of  the  law 
and  therefore  contrary  to  public  policy,  and  therefore  void.  It  is 
not  laid  down  that  such  an  agreement  is  void  as  being  contrary 
to  public  policy  on  any  broad  consideration  of  what  public  policy 
requires,  but  only  on  the  ground  that  it  contravenes  one  of  the 
provisions  of  Act  XX  of  18G5. 

Now  it  is   beyond  question    that  the  office    of   pleader  is  the 

creation  of  the  Indian    Legislature.     It  may  further    be  conceded 

that  if  the  main   proposition    involved  bo    granted,  viz.,    that  the 

capacity  of  a  pleader  to  contract  with  his  client    regarding  remu- 

.  ueration  for  professional  services  is  derived  from  and  limited   by 
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Section  39  of  Act  XX  of  186") : — an  agreement  not  within  the  au- 
thority granted  by  that  section  is  void  as  being  against  the  policy 
of  the  law,  aud  therefore  against  public  policy.  At  the  same  time, 
k  is  most  material  to  point  out  that  the  correctness  of  the  funda- 
mental proposition  is  assumed  throughout  the  judgment,  without 
any  attempt  to  show  that  it  is  correct. 

If  however  it  be  shown  that  this  proposition  is  incorrect  and 
proceeds  upou  a  misapprehension  of  the  object  and  effect  of  Sec- 
tion 39  of  Act  XX  of  1865,  (as  I  think  can  be  shown),  the  incor- 
rectness of  the  conclusion  finally  arrived  at,  in  so  far  as  it  depends 
upon  that  proposition,  will  be  established.  In  that  event  it  will 
be  competent  to  this  Court,  as  it  seems  to  me,  to  give  an  autho- 
ritive  ruling  based  upon  broad  considerations  of  public  policy  as 
to  the  validity  of  agreements  between  a  pleader  and  his  client 
whereby  the  latter  agrees  to  pay  the  former  a  sum  of  money  con- 
ditionally upon  the  pleader's  success  in  the  clieut's  cause. 

I  shall  endeavour  now,  by  following  from  its  commencement 
the  course  of  the  law  relating  to  remuneration  of  pleaders  for 
their  professional  services,  and  by  tracing  the  origin  of  Section  39 
of  Act  XX  of  1865,  to  ascertain  the  true  meauing  and  effect  of 
that  Section.  By  so  doing  I  hope  to  show  beyond  all  question 
that  that  section  does  not  operate  to  limit  the  capacity  of  a 
pleader  to  contract  with  his  client  regarding  his  remuneration,  but 
was  in  fact  intended  to  remove  and  did  remove  the  last  of  the 
restrictions  previously  imposed  by  law  upou  the  pleader's  capacity 
in  that  respect,  aud  was  meant  to  leave  aud  did  leave  him  free  to 
agree  with  his  client  for  remuneration  subject  ouly  to  the  provi- 
sions of  the  general  law  of  contract. 

The  profession  of  vakil  or  native  pleader  in  the  Courts  of  the 
East  India  Company  was  unrecognised  by  the  law  before  the  year 
1793.  The  preamble  of  Bengal  Regulation  VII  of  that  year 
states  that : — "  It  is  indispensably  necessary  for  enabling  the 
44  Courts  to  administer  and  the  suitors  to  obtain  justice,  that  the 
**  pleadiug  of  causes  should  be  made  a  distinct  profession,  aud 
"  that  no  person  should  be  admitted  to  plead  in  the  Courts  but 
"  men  of  character  aud  education  versed  in  the  Hindu  and 
44  Mahommedan  law,  aud  in  the  Regulations  passed  by  tbe  British 
41  Government,  and  that  they  should  be  subjected  to  rules  and 
44  restrictions  calculated  to  secure  to  their  clients  a  diligent  and 
44  faithful  discharge  of  their  trusts." 

The  Regulation  then  provided  for  the  appointment  of  pleaders 
to  plead  causes  in  the  Courts  of  Diwaui  Adalat  from  the  Sudder 
down  to  the  Zillah  aud  City  Courts. 

Parties  to  suits  were  to  be  allowed  the  option  of  employing 
such  of  tbe  pleaders  as  they  might  think  proper,  and  by  section 
7  it  was  enacted  that  "upon  a  pleader  agreeing  to  undertake  the 
41  prosecution  or  defence  of  a  suit,  the  party  entertaining  him  is 
44  to  present  him  with  four  aunas  as  a  retainer,  which  is  to  pre- 
4*  elude  him  from  being  employed  in  the  same  cause  agaiust  the 
44  person  so  retaining  him.  The  retaiuer  is  to  be  exclusive  of  the 
"  fees  specified  iu  Section  9.'' 
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Section  8  provided  for  the  execution  and  attestation  of  a 
vakalutnarnah,  and  prescribed  its  contents. 

Section  9  prescribed  the  fees  payable  to  pleaders  and  the 
mode  of  calculating  them,  and  provided  for  the  giviug  security  for 
such  fees  by  suitors  employing  pleaders. 

Section  10  prescribed  the  time  when  such  fees  should  become 
payable,  that  is,  on  a  decision  being  passed  in  the  case.  The  feo 
■was  then  to  be  forthwith  levied  from  the  parties  by  whom  the  de- 
cision might  declare  them  to  be  payable. 

By  Section  14  pleaders  were  permitted  to  present  petitions 
and  make  written  motions  for  suitors,  and  to  receive  a  fixed  feo 
of  four  annas  for  each  such  act,  payable  when  the  order  was  pas- 
Bed.  This  privilege  related  only  to  suits  in  which  they  were  not 
retained. 

Section  19  enacted  that  "pleaders  are  not  to  demand  or 
"  receive  from  their  clients  any  fee  or  sum  of  money  or  any  goods 
"  or  effects  or  valuable  consideration  for  pleading  their  causes,  be- 
"  sides  the  fees  that  they  are  or  may  be  expressly  authorised  to 
"  demand  or  receive  by  this  Regulation  or  such  Regulations  as 
"  may  be  hereafter  enacted."  Breach  of  this  prohibition  might 
entail  suspension  and  dismissal  from  office. 

Tha  law  continued  unaltered,  except  by  one  or  two  slight 
modifications  for  about  20  years,  till  a  consolidating  Regulation 
was  passed  in  1814  (Regulation  XXVII.) 

The  prohibition  against  pleaders  demanding  or  accepting  from 
their  clients  any  fee  or  valuable  consideration  beyond  the  fees 
authorised  by  the  Regulation  was  continued  (Section  6.) 

Agreements  between  pleaders  and  their  constituents  for  pay- 
ing or  receiving  less  than  the  established  fees  were  declared  to  be 
void  under  severe  penalties  as  regards  the  pleader  (Sec.  7.) 

The  20th  Section  "  empowered  vakils  to  receive  fees  for 
legal  opinions,"  subject  to  the  provisions  of  that  section,  by  which 
a  fee  was  fixed  for  opinions  varying  m  amount  with  the  grade 
of  the  Court  to  which  the  pleader  belonged. 

Some  changes  were  also  introduced  as  to  the  remuneration 
of  vakils.  The  retaining  fee  was  abolished  (Section  21)  together 
with  the  security  heretofore  required  from  a  suitor  for  pleaders' 
fees,  the  suitor  being  now  required,  iu  lieu  of  security  to  deposit 
the  amount  of  such  fees  hi  Court.  Section  25  fixed  the  mode  of 
calculating  the  amount  payable  as  pleaders'  fees  iu  suits,  and  Sec- 
tion 29  provided  for  paying  the  fees  out  of  Court,  upon  decision 
of  the  suit.  Section  34  continued  the  privilege  of  receiving  fees 
for  petitions  and  motions,  which  by  Section  35  were  to  become 
payable  at  such  time  as  the  parties  might  agree,  the  Court  being 
empowered  to  award,  under  special  circumstances,  a  larger  fee 
than  that  paid  by  law.  These  fees  if  not  paid  were  to  be  levied 
in  the  manner  prescribed  for  execution  of  decrees . 

It  is  thus  apparent  that  pleaders  were  at  first  officers  of  the 
Court,  remunerated  through  the  Court,  aud  incapacitated  by  ex- 
press provisions  of  the  law  from  making   valid  agreements  with 
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their  clients  for  remuneration  for  their  services,  either  in  conduct- 
ing suits,  or  in  giving  legal  opinions,  a  branch  of  business  which 
they  were  first  authorised  to  undertake  in  1814. 

The  first  step  towards  emancipating  pleaders  from  the  res- 
trictions imposed  upon  them  was  taken  in  1831.  Section  7  of 
Regulation  IX  of  1831  authorised  pleaders  to  settle  with  their 
constituents  the  compensation  to  be  made  them  in  respect  of  all 
acts  net  connected  with  cases,  in  which  the  Regulations  did  not 
require  the  fees  to  be  deposited  in  Court. 

But  at  the  same  time  it  was  provided  that  u  the  amount  of 
**  the  compensation  which  shall  be  voluntarily  agreed  upon  shall 
"  be  specified  in  the  vakalu  tuamah,"  and  should  not  exceed  a 
specified  limit. 

The  Courts  were  also  empowered  to  reduce  the  amount  agreed 
upon  if  it  appeared  large  or  exorbitant,  «ud  a  discretion  was 
given  to  them  to  refuse  to  levy  the  amount  by  process. 

Here  we  find  the  thiu  end  of  the  wedge  introduced  which 
was  destined  to  open  up  a  way  to  freedom  of  contract  The 
liberty  now  given,  limited  as  it  was,  was  in  its  exercise  subject 
to  the  supervision  and  control  of  the  Courts. 

After  a  very  short  period  the  first  blow  was  struck  upon  the 
wedge,  in  Clause  5  of  Section  2  of  Regulation  XII  of  1833.  In 
this — "  Parties  employing  authorised  pleaders  in  the  Court  of 
11  Sudder  Dewani  Adalat  are  declared  at  liberty  to  settle  with, 
"  them  for  the  remuneration  to  be  paid  to  them  for  their  profes- 
u  sional  services,  the  amount  of  which  shall  be  specified  in  their 
"  vakalatuamah,  and  they  shall  not  be  required  to  make  any  de- 
"  posit  in  Court  on  account  thereof,  uuless  they  wish  to  do  so 
**  for  the  satisfaction  of  their  pleaders."  Then  followed  a  pro- 
viso as  to  the  pleaders'  fee3  chargeable  as  between  party  and 
party. 

By  the  same  section  it  was  euacted  that  "  private  engage- 
"  ments  between  parties  and  their  pleaders  when  contested  shall 
"  be  enforced  by  a  regular  suit,  and  no  miscellaneous  application 
"  for  that  purpose  shall  be  received  in  any  Court." 

Here  a  further  step  is  takeu  in  advance  towards  establishing 
freedom  of  contract,  and  this  provision  in  favor  of  pleaders  of  the 
Sudder  Court  was  made  extendible  to  any  Zillah  or  City  Court 
(Section  4).  The  summary  mode  of  recovering  fees  was  thus 
abolished,  and  a  regular  suit  expressly  prescribed,  while  a  check 
was  still  maintained  upon  the  terms  of  the  agreement  betweeu 
pleader  and  client,  which  were  to  be  contained  in  an  instrument 
filed  iu  Court. 

The  last  epoch  in  the  course  of  legislation  regarding  pleaders 
is  arrived  at  in  1846.  Act  I  of  that  year,  in  Section  7,  enacted 
that  "  parties  employing  authorised  pleaders  in  the  said  Courts  " 
(which  seems  to  meau  the  Courts  of  the  East  India  Company  men- 
tioned in  Section  5)  "shall  be  at  liberty  to  settle  with  them  by 
"  private  agreement  the  remuneration  to  be  paid  for  their  profes- 
"  sional  services,  and  it  shall  not  be  necessary  to  specify  such 
«  agreement  in  the  vakalatnaniuh," 


40  CIVIL  JUDGMENTS!  [  Recoito 

Section  8  enacted  "  that  private  agreements  between  parties 
"  and  their  pleaders  respecting  the  remuneration  to  be  paid  for 
"  their  professional  services  shall  not  be  enforced  otherwise  than 
"  by  a  regular  suit." 

Section  9  enacted  that  notwithstanding  previous  enact- 
ments "  persons  taking  legal  opinions  from  authorised  pleaders 
"  shall  be  at  liberty  to  settle  with  them  by  private  agreement  the 
"  remuneration  to  be  paid  for  such  opinions." 

This  is  a  long  stride,  and  the  last.  Full  liberty  to  contract 
is  conceded  to  pleaders  of  all  grades,  as  regards  fees  for  services 
in  Court  or  for  legal  opinions.  The  control  of  the  Courts  over 
the  amount  and  mode  of  recovery  of  the  former  class  of  fees  is 
abrogated :  as  to  the  latter  class  no  special  remedy  for  their  recovery 
had  ever  been  prescribed. 

The  next  and  the  last  enactment  to  be  noticed  is  the  Act  of 
1865,  an  Act  which  consolidated  and  ameuded  the  law  relating  to* 
pleaders  and  mookhtars,  and  is  still  in  force. 

It  contains  three  sections  under  the  title  "  Remuneration  of 
rieaders  and  Revenue  Agents."  The  first  two  of  them  relate 
to  fees  as  between  party  and  party.  The  third,  Section  39,  enacts 
that  "parties  employing  pleaders,  mookhtars,  and  revenue 
"  agents  in  any  Court  or  office,  shall  be  at  liberty  to  settle  with 
u  them  by  private  agreement  the  remuneration  to  be  paid  for. 
"  their  professional  services,  and  it  shall  not  be  necessary  to 
"  specify  such  agreement  in  the  power  under  which  such  pleaders, 
"  mookhtars  or  revenue  agents  for  the  time  being  act.  Such 
"  agreements  shall  not  be  enforced  otherwise  than  by  regular 
"  suit." 

So  far  as  this  section  affects  jpleaders  it  is  a  mere  re-enact- 
ment of  the  law  contained  in  the  Act  of  1846,  with  this  difference 
that  the  liberty  of  coutract  now  declared  to  exist  extends  not  only 
to  agreements  for  remuneration  in  respect  of  services  in  the  Civil 
Courts,  but  in  all  Courts,  including  Criminal  Courts,  in  which 
pleaders  are  by  Section  11  of  the  Act  expressly  authorised  to 
practise. 

Lastly,  by  this  Act,  Act  I  of  1846  and  Regulation  XXVII  of 
1814  were  repealed,  the  latter  having  repealed  the  Regulation  of 
1793. 

Viewed  in  the  light  thrown  upon  the  meaning  of  Section  39 
by  its  history,  I  think  it  is  quite  clear  that  that  Section',  so  far 
from  placing  any  restrictions  or  limit  upon  the  power  of  pleaders 
to  enter  into  agreements  with  their  clients  regarding  remuneration 
for  their  professional  services,  on  the  contrary  affirms  the  lemoval 
of  the  disabilities  and  restrictions  which  by  express  provisions  of 
the  earlier  law  had  at  one  time  existed. 

If  the  view  above  advanced  of  the  meaning  and  effect  of 
Section  39  of  Act  XX  of  1865,  the  basis  of  the  decision  of  this 
Court  in  case  No.  26  Punjab  Record  of  1874,  fails,  and  the  con- 
clusion there  arrived  at  is  left  without  anything  to  support  it.  It 
follows  that  uuless  there  be  some  other  special  provision  of  law 
bearing  upon  that  subject,  questions  us  to  the  validity  yf  agree- 


Feby.  1878.  ]  CIVIL  JUDGMENTS.  41 

ments  between  pleaders  and  clients  for  the  professional  remunera- 
tion of  the  former  must  be  determined  by  reference  to  the  general 
law  of  contract. 

It  is  as  well  to  notice  briefly  a  provision  of  the  law  in  force 
when  the  case  now  referred  for  opinion  was  instituted,  under 
which  restrictions  might  have  been  imposed  upon  the  exercise  by 
pleaders  of  their  liberty  to  contract  regarding  remuneration. 

The  operation  of  Act  XX  of  1865  in  the  Punjab  was  by  Section 
51  of  Act  IV  of  1866.  the  Punjab  Chief  Court  Ast,  to  be  control- 
led bv  the  operation  of  Sections  10,  11  and  12  of  the  latter  Act. 
Reading  tosether  Section  12  and  Section  44  of  this  Act  it  was  in 
the  power  of  this  Court  to  control  the  contracts  of  pleaders  with 
their  clients  as  to  remuneration  for  professional  services.  This 
power  was  advisedly  and  wiselv  conferred  upon  the  Court  with 
regard  to  the  circumstances  of  the  province  at  that  time.  But  as 
a  matter  of  fact,  no  rules  were  ev^r  framed  under  Section  44  on 
this  particular  subject,  and  the  enactment  remained  a  dead  letter 
until  the  repeal  of  the  Act,  bv  the  recent.  Punjab  Courts  Act  of 
1877,  which  contains  no  corresponding  provision. 

There  being  then  no  special  provision  of  law  unon  th°  S'll^- 
ject,  and  a  pleader  and  client  heinrr  at  liberty  to  settle  bv  private 
agreement,  the  remuneration  to  be  paid  to  the  former  by  the 
latter  for  professional  services,  the  vilibtv  of  such  agreement 
when  called  in  question  must  be  determined  bv  reference  to  the 
tests  prescribed  in  the  Indian  Contract  Act,  which  embodies  the 
general  law  applicable. 

Now  bv  Section  10  of  that  Act  all  agreements  are  contracts, 
that  is.  are  enforeible  by  law  if  thev  are  made  by  the  free  consent 
of  parties  competent  to  contract  .for  a  lawful  consideration  and 
with  a  lawful  object,  and  are  not  by  the  Act  expressly  declared  to 
be  void. 

By  Section  23  an  agreement  of  which  the  consideration  or 
object  is  unlawful  is  voil,  and  the  name  section  declares  that  the 
consideration  or  object  is  lawful  uuless  it  is  of  one  of  the  kinds 
which  this  section  describes. 

Now  the  general  question  to  be  cor  in    proceeding  to 

dispose  of  this  case,  is  whether  an  agreement  between  a  pleader 
and  client  regarding:  remuneration  for  the  professional  services  of 
the  firmer  in  conducting  a  lesial  proceeding  for  his  client  in  Court 
is  valid  when  it  stipulates  for  payment  to  the  pleader,  hi  addition 
to  a  sum  to  be  paid  in  advance,  of  a  further  sum  conditionally 
upon  the  successful  issue  of  the  proceeding. 

In  order  to  avoid  unnecessarv  complication  of  the  question  It 
is  well  to  point  out.  that  it  must  be  assumed  that  the  agreement 
to  which  the  question  relates  is  in  other  respects  unexceptionable: 
that  is,  that  it  is  made  by  free  conseut  and  by  parties  competent 
to  contract. 

This  assumption  implies  that  no  advantage  has  been  taken 
by  the  pleader  over  the  client  in  the  formation  of  the  agreement, 
and  that  the  bargain  is  therefore  as  to  the  whole  amount  to  be 
paid  a  fair  aud  reasonable  bargain.     It  also  implies  that -the  agree- 
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ment  is  not  void  for  uncertainty  of  meaning.  Further,  it  must  be 
noted  that  the  question  refers  to  a  single  agreement  made  at  one 
time,  and  not  to  a  case  where  the  pleader's  fee  having  been  once 
fixed,  a  subsequent  agreement  is  made  to  increase  his  fee,  a  class 
of  cases  which  would  involve  other  considerations  than  those 
which  affect  agreements  of  the  kinds  referred  to  hi  the  above 
question. 

Lastly,  it  is  to  be  observed  that  such  agreements  are  not  ex- 
pressly declared  to  be  void  by  the  Act,  unless  they  fall  within 
Sections  23  or  24  or  Section  30.  This  last  section  may  also  be 
eliminated,  as,  assuming  that  such  agreements  are  agreements  by 
way  of  wager,  they  cau  be  treated  under  Section  23  ;  a  like  remark 
applies  to  Section  24. 

The  answer  to  the  questi  on  proposed  then  depends  upon 
whether  the  consideration  or  object  of  such  agreements  is  lawful 
or  unlawful  within  the  meaning  of  Section  23. 

What  then  is  the  consideration  of  such  an  agreement?  and 
what  is  the  object  of  the  agreement  1 

The  pleader's  undertaking  is  to  conduct  the  client's  case,  and 
to  conduct  it  to  a  specified  successful  issue.  The  client's  under- 
taking is  to  pay  in  addition  to  a  sum  paid  down  a  further  sum 
of  money  upon  the  successful  issue  of  the  case.  The  promise  of 
each  party  is  the  consideration  for  the  promise  of  the  other. 

The  object  of  ar.  agreement  I  apprehend  is  generally  speak- 
ing the  object  which  is  to  be  attained  by  the  performance  of  the 
agreement,  and  the  object  of  such  an  agreement  as  I  am  now  con- 
sidering is  the  conduct  of  the  client's  case  to  a  successful  issue 
and  the  payment  thereupon  of  a  sum  of  money  in  addition  to  that 
paid  at  the  outset.  _ 

f  Now  obviously  a  great  deal  may  depend  upon  the  nature  of 
'  the  successful  issue  of  the  case  to  which  any  given  agreement  re- 
lates, and  this  again  must  depend  upon  the  nature  of  the  proceed- 
ing. Thus  the  successful  issue  may  be  a  decree  in  a  civil  suit 
for  money,  land,  or  other  property,  or  the  dismissal  of  a  suit 
or  appeal ;  or  it  may  be  a  conviction  or  an  acquittal  in  a  criminal 
case,  or  an  order  by  a  Criminal  Court  for  the  restoration  of 
property  before  it.  The  successful  issue  contemplated  may  even 
be  the  sentence  passed  upon  an  accused  person. 

Now  it  must  be  for  the  present  purpose  assumed  that  the 
successful  issue  contemplated  by  the  agreement  to  which  the 
proposed  question  refers  is  not  unlawful  in  itself,  and  that  no  un- 
lawful or  immoral  act  is  necessary  or  intended  by  the  parties  or 
either  of  them,  with  the  knowledge  of  the  other,  to  be  done  in  the 
course  of  bringing  the  case  to  that  issue.  Upon  the  opposite 
assumption  it  would  be  useless  to  discuss  the  question,  as  obvi- 
ously the  agreement  would  be  void. 

Thus  the  question  is  reduced  to  whether  such  an  agreement 
is  void  because  its  consideration  or  object  ought  in  the  Court's 
opinion  to  be  regarded  as  opposed  to  public  policy.  In  other 
words,  is  it  opposed  to  public  policy  that  a  client  should  agree 
with  his  pleader  that  the  former  shall  pay   to  the  latter  an 
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addition.il  fee  in  the  event  of  the  pleader  conducting  the  client's 
case  by  lawful  means  to  a  successful  issue  lawful  in  itself ) 

If  this  is  opposed  to  public  policy  it  must  be  for  reasons  con- 
nected either  with  the  time  for  payment  or  the  fact  of  success, 
or  the  character  of  the  event  which  is  deemed  to  constitute 
success. 

It  may  be  urged  against  permitting  such  agreements  that 
public  policy  when  rightly  understood  requires  (a)  that  a 
pleader  should  not  have  a  right  to  receive  any  payment  for  his 
services  after  the  termination  of  his  services,  or  (b)  that  a  pleader 
should  have  no  pecuniary  interest  whatever  in  being  successful, 
or  at  least  no  such  interest  in  bringing  about  results  of  a  parti- 
cular kind. 

It  can  hardly  be  seriously  contended  that  public  policy  re- 
quires that  a  pleader  should  have  no  right  under  any  circumstances 
whatever  to  receive  payment  upon  the  termination  of  the  case 
in  which  he  is  employed  independently  of  its  result.  There  can 
be  no  question  that  an  agreement  for  a  fee  of  a  specified  amount 
for  the  conduct  of  the  case,  part  paid  down  and  the  balance  to  be 
paid  on  its  termination  in  all  events — win  or  lose — would  be  a  valid 
agreement.  I  know  of  no  reason  why  such  an  agreement  should  \ 
not  be  held  as  valid  as  any  other  agreement  by  which  the  pay- 
ment of  money  is  merely  agreed  to  be  deferred,  or  as  an  agree- 
ment for  services  for  which  a  part  or  even  the  whole  of  the  re- 
muneration is  to  be  paid  when  they  have  been  rendered  and  not 
before. 

The  next  question  is  the  vital  one,  whether  it  is  opposed  to 
public  policy  that  the  pleader  should  have  a  pecuniary  interest 
in  the  success  of  the  case  he  conducts. 

The  question  is  one  on  which  different  opinions  may  well  be 
entertained.  My  own  opinion  is  that  public  policy  does  not  re- 
quire a  sweeping  rule  that  a  pleader  shall  uuder  no  circumstances 
be  permitted  to  have  a  pecuniary  interest  in  the  issue  of  a  suit 
conducted  by  him.  In  deciding  this  question,  the  pleader  and 
clieut  are  both  to  be  considered,  as  well  as  the  effect  upon  the 
public  interest  of  permitting  or  prohibiting  agreements  which  give 
a  pleader  a  pecuniary  interest  in  the  cause  he  conducts. 

The  chief  danger  is  that  the  pleader  may  be  tempted  by  the 
reward  in  prospect  depending  upon  hi3  exertions,  to  conduct  his 
case  improperly,  forgetful  in  his  zeal  for  his  own  advantage  of  the 
obligations  which  he  owes  to  society  at  large,  and  may  resort  to 
means  to  attain  his  eud  from  which  he  would  otherwise  abstain.  It 
would  unquestionably  be  prejudicial  to  the  public  interest,  as  be- 
ing a  perversion  of  the  course  of  justice,  that  pleaders  as  a  class 
should  resort  to  improper  or  unlawful  practices. 

If  full  liberty  to  contract  for  payment  conditionally  upon 
success  were  likely  to  lead  to  such  practices  it  must  be  conceded 
that  such  contracts  certainly  ought  not  to  be  sanctioned  by  the 
Courts.  The  degree  of  probability  of  this  evil  consequence  must 
however  be  taken  into  account  together  with  the  other  modes  of 
preventing  or   counteracting  such   a  result,  short   of  interference 
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■with  the  freedom  of  contract  accorded  by  the  general  law    to  the 
pleader  and  his  client. 

I  think  the  danger  may  easily  be  exaggerated.  No  person 
can  be  admitted  and  enrolled  as  a  pleader  who  does  not  bear  a 
good  moral  character,  and  pleaders  as  a  class  have  therefore  cha- 
racters to  lose;  moreover,  their  interest  lies  in  avoiding  conduct 
■which  may  subject  them  to  penalties  under  the  Pleaders'  Act  or 
even  to  punishment  under  the  Penal  Code. 

Again,  their  snccess  in  their  profession  depends  npon  the 
reputation  they  enjoy  not  only  among  suitors  but  with  the  Courts. 

In  the  long  run  few  things  are  more  damaging  to  a  pleader's 
reputation  with  the  Courts  and  with  the  bulk  of  suitors  than  a 
suspicion  that  such  success  as  he  may  achieve  in  his  conduct  of 
cases  is  due  to  unscrupulousness  or  questionable  practices.  The 
notoriety  of  success  thus  gained  may  for  a  time  draw  a  few  cases 
from  clients  of  a  bad  stamp,  but  in  the  long  run,  as  is  obvious  to 
any  reflecting  mind,  questionable  practices  do  not  pay  their  way. 
A  pleader's  interest  lies  in  being  successful,  but  not  in  being  suc- 
cessful by  improper  means,  and  the  commou  sense  of  an  educated 
body  of  rational  men  is  likely  to  lead  them  to  recognise  this 
truth,  even  if  their  moral  sense  does  not  instinctively  prompt  them 
to  avoid  the  use  of  improper  means  to  attain  success. 

In  regard  to  the  client,  the  practice  of  permitting  such 
agreements  seems  to  me  calculated  to  produce  good  effects  without 
any  admixture  of  evil.  It  is  calculated  to  secure  to  him  from  his 
pleader  a  degree  of  zeal  and  diligence,  of  attention  and  promptitude 
in  conducting  his  case  in  excess  of  that  which  would  otherwise 
be  devoted  to  it.  So  far  as  the  client  is  concerned,  I  see  no 
reason  why  on  any  ground  of  public  policy  the  practice  of  per- 
mitting such  agreements  should  be  condemned. 

There  is  another  point  of  view  from  which  to  regard  this 
question.  The  law  allows  full  liberty  of  contract  between 
pleaders  and  clients,  but  this  freedom  may  be  subjected  to  re- 
strictions if  the  Courts  think  public  policy  requires  it.  Thus 
the  Courts  have  a  quasi-legislative  power,  to  declare  that  certain 
contracts  shall  be  deemed  unlawful. 

In  exercising  this  power,  it  is  proper  to  consider  to  what 
extent  it  is  expedient  to  place  restrictions  upon  the  freedom  of  con- 
tract permitted  by  law.  Any  general  practices  existing  among 
the  persons  to  be  affected  by  any  rule  laid  down,  their  sentiments 
on  the  subject,  and  the  probable  consequences  of  the  rule  pro- 
posed for  adoption,  are  also  proper  matters  for  consideration. 
And  the  soundest  principle  to  adopt  in  framing  a  rule  is  to  avoid 
one  that  interferes  beyond  what  is  necessary  with  the  normal 
liberty  to  contract,  and  to  mould  it  in  such  a  form  as  shall  give 
that  liberty  lair  play  within  reasonable  limits. 

Now  there  is  a  olass  of  agi'eements  very  closely  resembling 
those  under  notice,  which  has  recently  been  dealt  with  by  the 
highest  judicial  authority  connected  with  this  couutry.  In  deal- 
ing with  them,  the  Privy  Council  had  to  consider  whether  they 
were  void  Or  opposed  to.  public  policy,  and  to  lay  down  a  rule  for 
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the  guidance  of  the  Courts  of  this  country  in  disposing  of  cases  in. 
which  the  validity  of  such  cases  might  come  in  question. 

The  agreements  to  which  I  refer  are  agreements  by  which 
a  person  not  being  a  party  to  a  suit  advances  money  to  another 
persou  for  the  purpose  of  litigation  upon  condition  of  sharing  in 
the  fruits  of  that  litigation.  The  agreement  to  which  the  ques- 
tion under  discussion  relates  closely  resembles  the  agreements 
treated  of  by  the  Privy  Council,  the  most  important  differences 
beinc  that  the  latter  were  not  agreements  between  pleader  and 
client,  and  that  in  the  former,  the  future  payment  is  not  always 
to  be  made,  though  very  commonly  it  is,  from  the  proceeds  of 
the  particular  litigation.  But  the  cases  are  sufficiently  similar 
to  render  it  instructive  to  refer  at  length  to  their  Lordships' 
judgment,  both  to  get  at  the  substance  of  the  rule  they  laid  down 
and  to  mark  the  form  of  rule  which  they  considered  it  expedient 
to  adopt. 

In  effect  the  Privy  Council  held  that  agreements  of  the  kind 
described  not  being  by  law  forbidden  in  this  country,  as  they  are 
in  England,  the  whole  character  of  the  bargain  ought  to  be  con- 
sidered, and  not  the  mere  circumstance  that  the  lender  acquires 
an  interest  in  the  fruits  of  the  litigation  for  the  prosecution  of 
which  he  contributes  funds.  It  was  opeu  to  their  Lordships  to 
rule  in  an  unqualified  manner  that  such  bargains  were  opposed 
to  public  policy,  but  they  carefully  avoided  laying  down  any  such 
sweeping  rule. 

The  decision  to  which  I  refer  is  reported  at  I.  L.  R.  2  Calc. 
p.  233.  After  reviewing  all  the  chief  decisions  on  the  subject  of 
all  the  High  Courts  in  India,  their  Lordships  held  that  the  specific 
Euglish  law  of  maintenance  and  champerty  had  not  been  intro- 
duced into  India.  At  the  same  time  they  said  : — "  It  seems  clear 
"  to  us  upon  the  authorities  that  contracts  of  this  character 
"  ought  under  certain  circumstances  to  be  held  to  be  invalid  as 
"  being  against  public  policy.  Some  of  the  circumstances  which 
,  "  would  tend  to  render   them  so   have 

" "  "'  P"    '  "  been    adverted    to  in   the   two   judg- 

u  ments  of  this  tribunal  already  cited." 

From  the  former  of  the  judgments  referred  to,  their  Lord- 
ships had  quoted  this  passage  : — "  The  Courts  seem  very  properly 
"  to  have  considered  that  the  champerty,  or  more  properly  the 
"  maintenance,  into  which  they  were  enquiring  was  something 
"  which  must  have  the  qualities  attributed  to  champerty,  or 
"  maintenance  by  English  law:  it  must  be  something  against  good 
"  policy  and  justice,  something  teuding  to  promote  unnecessary 
*  litigation,  something  that  in  a  legal  sense  is  immoral,  and  to 
"  the  completion  of  which  a  bad  motive  is  in  the  same  sense 
"  necessary." 

From  the  second  of  the  two  judgments,  their  Lordships  had 
quoted   the   following   passage  : — "With  respect   to  the   law   of 

t   t>  t  t  j    .        «,-,    c      "champerty  or   maintenance,    it  must 

L.  R.  I  Ind.  App.,  264  ;  b.     t,  ,         ,     •*./  j         j    •    j      »  •*    •        j 
C.  13  B.  L.  R.  p  526  admitted,  and   indeed  it   is  admit- 

"  ted  in  mauy   decided  cases,  that   the 
•'  law  iu  India  is  not  the  same   as  it  is  in  England.     The  Statute 
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"  of  champerty  being  part  of  the  Statute  Law  of  Englaud,  has 
"  of  course  no  effect  in  the  mofussil  of  India,  and  the  Courts  of 
"  India  do  admit  the  validity  of  many  transactions  of  that  nature 
"  which  would  not  be  recognised  or  treated  as  valid  by  the  Courts 
"  of  England.  On  the  other  hand,  the  cases  cited  show  that  the 
"  Indian  Courts  will  not  sanction  every  description  of  mainten- 
"  ance.  Probably  the  true  principle  is  that  stated  by  Sir 
"  Barnes  Peacock  in  the  course  of  the  argument,  viz.,  that  admin- 
"  isteriug  as  they  are  bound  to  administer  justice  according  to 
"  the  broad  principles  of  equity  and  good  conscience,  those  Courts 
"  will  consider  whether  the  transaction  is  merely  the  acquisition 
"  of  an  interest  in  the  subject  of  litigation  bond  fide  entered  into, 
"  or  whether  it  is  an  unfair  or  illegitimate  transaction  got  up  for 
"  the  purpose  merely  of  spoil,  or  of  litigation,  disturbing  the 
"  peace  of  families  and  carried  on  from  corrupt  aud  improper 
"  motives." 

I  return  now  to  the  judgment  from  which  I  had  already  com- 
menced quoting  before  giving  these  two  last  extracts.  Their 
Lordships  continue: — "  We  think  it  may  properly  be  inferred 
*  from  the  decisions  above  referred  to,  and  especially  those  of 
"  this  tribunal,  that  a  fair  agreement  to  supply  funds  to  carry  on 
u  a  suit  iu  consideration  of  having  a  fair  share  of  the  property,  if 
"  recovered,  ought  not  to  be  regarded  as  being,  per  se,  opposed  to 
"  public  policy.  Indeed,  cases  may  be  easily  supposed  iu  which 
w  it  would  be  in  furtherance  of  right  and  justice,  |aud  necessary  to 
"  resist  oppression,  that  a  suitor  who  had  a  just  title  to  property, 
"  aud  no  means  except  the  property  itself,  should  be  assisted  in 
"  this  manner. 

"  But  agreements  of  this  kind  ought  to  be  carefully  watched, 
"  and  when  found  to  be  extortionate  and  unconscionable,  so  as  to* 
"  be  inequitable  against  the  party,  or  to  be  made,  not  with  the 
"  bond  fide  object  of  assisting  a  claim  believed  to  be  just,  and  of 
u  obtaining  a  reasonable  recompense  therefor,  but  for  improper 
"  objects,  as  for  the  purpose  of  gambling  in  litigation,  or  of  in- 
juring or  oppressing  others  by  abetting  and  encouraging  uu- 
"  rightous  suits,  so  as  to  be  coutrary  to  public  policy,  effect  ought 
"  not  to  be  given  to  them."     I.  L.  R.,  2,  Cal.,  257. 

The  cautious  manner  in  which  their  Lordships  dealt  with  the 
question  of  the  validity  or  invalidity  of  agreements  connected 
with  litigation  iu  their  relation  to  the  requirements  of  public 
policy,  may  serve  as  an  example  and  a  guide  to  this  Court,  when 
it  is  in  a  similar  situation. 

As  I  have  already  said,  their  Lordships  were  not  dealing 
with  the  case  of  an  agreement  by  a  pleader,  and  the  special  con- 
siderations applicable  to  that  class  of  agreements  must  be  taken 
into  accouut,  and  receive  due  weight;  aud  to  this  part  of  the  subject 
I  will  now  revert. 

Agreements  in  which  part  of  the  remuneration  is  to  become 
due  only  on  condition  of  success  are  in  great  favor  with  clients, 
while  they  are  less  so  with  pleaders  for  obvious  reasons  in  respect 
to  the  latter, 
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In  my  own  experience  at  the  Bar  I  learned,  and  I  know 
that  others  have  learned  the  same  from  similar  experience,  that 
a  native  client  is  rarely  thoroughly  satisfied  with  auy  terms  arrang- 
ed betweeu  himself  aud  his  pleader,  unless  by  these  terms  the 
pleader  has  a  solid  interest  in  success. 

This  sentiment  exhibits  a  very  shrewd  knowledge  of  human 
nature,  as  well  as  a  thorough  understanding  by  the  native  client  of 
his  own  interest.  It  is  founded,  I  believe,  not  so  much  upon  a 
distrust  of  the  pleader's  integrity  or  alacrity  as  upon  a  profound 
and  well  founded  belief  of  the  client  that  his  case  will  be  more 
eealously  prosecuted  if  there  is  an  inducement  in  prospect  to  an 
extraordinary  degree  of  assiduity  in  conducting  it.  The  clieut 
feels  that  such  a  bargaiu  tends  to  identify  the  pleader's  interest 
and  his  own,  and  to  make  the  pleader  regard  aud  treat  his  client's 
ease  as  his  own;  and  I  have  no  doubt  that  the  clieut  is  right  in 
what  he  believes.  The  pleader  assents  to  a  bargain  of  this  kind 
chiefly  because  his  client  desires  it.  He  would  as  a  rule  prefer 
an  arrangement  by  which  he  would  have  a  certain  instead  of  an 
uncertain  amount  of  remuneration,  whatever  the  issue  of  the 
cause  might  be,  even  if  that  amount  should  be  somewhat  less  than 
the  whole  amouut  to  be  received  upon  success,  except  when  it 
happens  that  the  pleader  is  of  a  speculative  disposition.  This 
contingency  may  I  think  be  left  out  of  account  iu  considering 
whether  such  agreements  ought  to  be  held  void,  that  is,  in  effect 
be  wholly  forbidden,  because  it  is  easy  to  check  aud  restrain  the 
play  of  a  gambling  disposition  on  the  pleader's  part,  without 
resorting  to  a  wholesale  prohibition  of  agreements  not  open  to  ex- 
ception ou  this  score. 

The  consequences  of  permitting  a  practice  which  the  client 
favors,  and  irhich  the  pleader  only  accepts  reluctantly  and  because  • 

his  clieut  is  disposed  to  insist  upon  it  must  be  regarded.  These 
may  be  two-fold.  Agreements  of  the  kind  will  be  numerous,  but 
they  are  likely  as  a  rule  to  be  voluntarily  performed  by  the  clieut. 
Ou  the  other  hand,  the  pleader  will  always  endeavour  to  securo 
his  full  remuneration  without  looking  to  the  contingent  payment, 
wheu  circumstances  permit  of  such  an  arraugemeut,  and  he  will 
be  naturally  loath,  iu  the  rare  instances  when  a  clieut  declines  to 
perform  his  engagement,  to  euforce  it  by  a  suit.  For  iu  auy  suit 
by  the  pleader  the  whole  transaction  between  him  aud  his  clieut 
will,  as  the  pleader  knows,  be  thoroughly  sifted,  and  he  will  only 
succeed  upou  proof  of  the  absolute  fairness  of  the  whole  tranmo- 
tion,  the  burden  of  proving  which  will  be  upon  him.  The  nett 
result  then  will  probably  be  that  arrangements  of  this  kind  will 
ordinarily  be  voluntarily  performed,  and  will  rarely  be  litigated, 
and  when  they  are,  will  only  be  enforced  agaiust  the  clieut  if 
proved  to  be  wholly  unexceptionable. 

Now,  I  think  a  very  strong  case  ought  to  be  made  for  inter- 
feriug  with  a  practice  which  commends  itself  to  the  natives  of 
this  country,  which  is  satisfactory  aud  advantageous  to  them, 
and  is  not  likely  to  promote  unnecessary  litigation. 

The  mere  possibility  that  a  pleader  may  occasionallr  be 
found,  who  will  be  tempted  to  misconduct  himself  for  the  Bake  of 
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his  prospective  reward  and  thereby  pervert  justice,  seems  to  me  a 
poor  and  insufficient  ground  for  prohibiting  a  contract  containing 
a  stipulation  which  is  in  harmony  with  the  ideas  of  suitors  as  a 
body,  us  to  what  is  the  most  suitable  and  advantageous  kind  of 
agreement  to  enter  into  with  their  pleaders.  The  most  politic 
course  as  it  seems  to  me  is  for  the  Courts  to  recognise  such  agree- 
ments as  lawful,  and  to  be  vigilant  against  any  abuse  in  exercise 
of  the  liberty  to  enter  into  them.  I  do  not  think  the  Courts  can 
expect  to  effect  or  will  effect  more  than  the  prevention  of  abuses, 
and  it  is  therefore  inexpedient  to  attempt  more,  if  indeed  it  be  not 
positively  mischievous  to  do  so.  If  such  agreements  were  to  be 
absolutely  prohibited  by  holding  them  to  be  void  I  have  little 
doubt  that  they  would  notwithstanding  be  commonly  entered 
into,  and  in  the  majority  of  cases  would  be  conscientiously  per- 
formed, that  in  a  large  proportion  of  cases  where  the  client  failed  to 
perform  his  engagement",  he  would  be  in  the  wrong,  that  is,  would 
be  evaditig  a  morally  just  obligation,  simply  because  he  knew  he 
could  not  be  compelled  to  perform  it  by  means  of  legal  proceed- 
ings. Dealing  with  a  question  of  policy,  the  probable  conse- 
quences of  the  rule  proposed  to  be  laid  down  are  a  legitimate 
subject  of  consideration,  and  a  regard  to  them  influences  me 
strongly  against  any  rule  condemning  in  a  wholesale  manner 
agreements  between  pleader  and  client  for  remuneration  conting- 
ent upon  success. 

I  am  quite  willing  to  admit  after  all  that  has  been  said,  that  the 
advantages  and  disadvantages  of  such  a  rule  are  somewhat  evenly 
balanced,  and  that  it  is  a  question  of  nicety  whether  such  agree- 
ments should  or  should  not  be  declared  to  be  opposed,  in  the 
Court's  judgment,  to  public  policy.  If  the  law  required  in  this 
See  33  &  34  Vic.  C.  28,  on  country,  as  I  think  it  advantageously 
the  subject.  might  do,  that   no   agreement    between 

pleader  and  client  for  remuneration  should  be  enforcible  by  action 
unless  it  had  been  reduced  into  writing,  I  should  have  arrived 
with  even  less  hesitation  at  the  opinion  which  I  now  hold.  But  my 
own  view  upon  the  whole  is  that  the  considerations  preponderate 
against  laying  down  a  broad  affirmative  rule  that  all  agreements  of 
the  kind  under  consideration  are  void  as  opposed  to  public  policy. 

The  rule  then  that  I  am  prepared  to  assent  to  is  merely  a 
negative  rule,  namely  that  an  agreement  between  pleader  and  client 
regarding  the  remuneration  of  the  former  for  his  professional  ser- 
vices is  not  void  as  opposed  to  public  policy,  merely  because  it 
contains  a  stipulation  that  the  pleader  it  to  be  paid  an  additional 
sum  by  the  client  on  condition  of  his  conducting  the  case  to  a 
successful  issue. 

Such  an  agreement  I  would  hold  to  be  pri?nd  facie  lawful  : 
but  subject  to  the  qualification,  that  the  bargain  is  a  fair  one,  and 
not  such  as  it  would  be  inequitable  to  enforce,  that  is,  (to  borrow 
the  words  of  the  Privy  Council)  not  "extortionate  and  uucou- 
"  scionable  "  :  that  it  is  not  of  a  gambling  or  speculative  character  : 
that  it  is  not  open  to  any  such  objection  as  would  invalidate  the 
agreement  if  made  by  a  private  person  supplying  funds  to  maintain 
the  litigation,  that  is,  tending  to  promote  unrighteous  litigation  : 
and  lastly,  that  the  particular  issue  or  event  on  which  the  right  to 
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the  future  payment  is  contingent,  is  not  of  such  a  nature  that  it 
would  be  improper  to  permit  the  pleader  to  have  a  pecuniary  in- 
terest in  bringing  that  event  about. 

I  think  it  would  be  found  after  experience  of  the  general  rule 
Bubject  to  these  qualifications,  that  they  are  sufficient  to  guard 
against  the  abuse  of  a  practice  which  it  seems  to  me  inexpedient 
to  attempt  to  wholly  suppress.  If  experience  shows  they  are 
not,  further  qualifications  cau  be  added  such  as  occasion  may 
demand. 

To  obviate  misunderstanding  which  may  arise  in  the  applica- 
tion of  the  rule  as  qualified,  I  think  it  is  advisable  to  refer  to  some 
of  the  cases  in  which  it  will  commonly  be  necessary  to  apply  it. 

In  every  case  when  a  contract  is  sought  to  be  enforced  it  is 
necessary  to  ascertain  with  as  much  certainty  as  as  possible  the 
intention  of  the  parties.  Until  this  is  done,  it  is  impossible  to  say 
whether  or  not  the  agreement  between  them  is  valid  or  void,  be- 
cause it  is  not  known  what  the  substance  of  that  agreement  is. 
In  ascertaining  this  the  ordinary  legitimate  method  of  interpreta- 
tion must  of  course  be  followed.  ]S"ow  there  is  a  class  of  agreements 
which  I  think  deserves  special  notice,  because  it  affords  a  contrast 
to  those  to  which  the  question  proposed  for  solution  refers,  although 
the  two  classes  bear  a  very  close  resemblance,  and  are  often  hard 
to  distinguish. 

I  mean  cases  in  which  it  is  understood  by  both  parties  that 
the  second  payment,  the  one  contingent  on  success,  shall  lie  entirely 
in  the  option  of  the  client,  shall  be  in  fact  a  mere  gratuity  or  thank- 
offering,  the  obligation  being  simply  a  moral  one,  the  debt  a  mero 
debt  of  honor.  When  both  parties  understand  this,  the  payment 
cannot  be  enforced,  not  because  the  stipulation  is  opposed  to  pub- 
lic policy,  but  on  the  plain  ground  that  the  parties  never 
intended  to  create  any  legal  obligation  and  never  intended  that  it 
should  be  euforced.  This  is  the  characteristic  which  distinguishes 
this  class  of  cases  from  that  to  which  my  question  refers.  In  the 
latter  class  it  is  understood  by  both  parties  and  intended  that  the 
sum  agreed  to  be  paid  shall  be  legally  due  as  remuneration  for 
services  rendered,  though  it  is  to  be  payable  only  in  the  event  of 
the  services  beiug  successful. 

The  difficulty  lies  in  discovering  whether  both  parties  intended 
the  payment  to  be  legally  due  or  only  morally  due.  And  it  arises 
from  the  two  parties  looking  at  the  same  stipulation  from  different 
points  of  view.  Thus,  suppose  a  case  in  which  the  agreement  is  to 
pay  Rs.  100  down  and  Ba  100  in  the  event  of  success.  Trie  client 
may  honestly  consider  that  100  Rs.  is  fair  remuneration  for  the 
services  actually  to  be  rendered,  and  may  regard  the  second  Rs. 
100'as  a  sum  to  be  paid  merely  by  way  of  bounty  or  generosity, 
to  be  given  or  withheld  at  pleasure.  The  pleader  may  honestly 
cousider  that  the  whole  sum  of  Rs.  200  will  be  only  a  fair  if  some- 
what liberal  remuneration  for  his  services,  whatever  the  issue  may 
be  (and  it  must  be  remembered  that  tho  degree  of  time  and  labor 
to  be  expended  in  a  case  is  frequently  a  m  itter  of  uncertainty  at 
the  outest)  and  may  regard  the  secoud  Rs.  100  as  a  sum  which  he 
is  to  forego  in  the  event  of  non-success,  though  he  will  be  legally 
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entitlod  to  it  and  have  fairly  earned  it  if  he  wins.  Lastly,  each 
of  the  parties  to  the  agreement  may  believe  if  he  mentally  adverts 
to  the  point,  that  the  other  party  views  the  matter  iu  the  same 
light  as  he  does  himself. 

Cases  of  this  kind  are  likely  to  occur  frequently,  and  it  will 
always  be  necessary,  if  the  parties  are  not  agreed  as  to  their  com- 
mon intention,  for  the  Court  to  determine  what  was  or  what  must, 
for  the  purposes  of  the  suit,  be  taken  to  have  been  their  common 
intention.  This  will  have  to  be  determined  primarily  by  refer- 
ence to  the  language  employed  by  the  parties,  and  to  the  circum- 
stances under  which  they  came  to  an  agreomeut. 

Now  I  am  disposed  to  think  that  the  client  as  a  rule  regards 
the  payment  of  the  second  sum  as  lying  entirely  within  his  option, 
subject  to  his  own  ideas  of  a  moral  or  honorable  obligation,  and 
that  the  pleader  as  a  rule  knows  this.  The  most  common  ex- 
pression employed  to  describe  the  second  amount  promised  is 
"  shukrana"  In  any  agreement  where  that  expression  occurs, 
which  in  its  literal  or  primary  sense  imports  a  gratuitous  pay- 
ment, it  is  to  be  presumed  I  think,  that  both  parties  viewed  tho 
{stipulation  as  the  client  would  naturally  be  inclined  to  view  it. 
The  presumption  is  not,  I  think,  conclusive,  but  might  be  rebut- 
ted by  showing  from  the  circumstances  of  the  case  that  it  was 
understood  that  the  further  payment  should  be  claimable  as 
matter  of  right  in  tho  event  of  success. 

The  other  point  I  think  it  expedient  to  notice  is  the  nature 
of  the  event,  or  issue  upon  which  the  further  payment  when 
claimable  is  to  become  due. 

A  Court  in  deciding  a  question  as  to  the  validity  of  agree- 
ments said  to  be  opposed  to  public  policy  may  well  hold  that  al- 
though every  agreemeut  stipulating  for  future  payment  contin- 
gent upon  success  ought  not  to  be  deemed  contrary  to  public 
policy,  yet  it  would  be  impolitic  to  recognise  as  valid,  agreements 
of  this  kind,  when  it  seems  undesirable  to  permit  the  particular 
event  to  be  the  subject  of  a  stipulation  which  gives  the  pleader 
a  pecuniary  interest  in  bringing  that  event  to  pass. 

Thus  a  Court  might  hold  quite  consistently  with  the  chief 
rule  (that  such  agreements  are  not  necessarily  void)  that  it  was 
inexpedient  to  give  its  countenance  to  an  agreement  to  pay  a  fee- 
contingently  upon  the  conviction  of  an  accused  person  or  on  his 
being  sentenced  to  imprisonment  instead  of  fine,  or  on  his  being 
sentenced  to  death  instead  of  transportation.  The  reason  here 
would  be,  I  apprehend,  not  that  the  danger  of  the  pleader  yield- 
ing to  temptation  and  improperly  conducting  his  case  is  greater 
than  in  a  civil  cause,  but  because  it  is  highly  inexpedient  that 
the  individual  unwittingly  concerned  should  be  placed  iu  danger 
of  suffering  very  serious  and  perhaps  irreparable  injury,  if  per- 
adventure  the  pleader  should  yield  to  the  temptation. 

These  observations  I  have  made  because  there  are  reported 
decisions  of  this  Court  connected  with  the  pcint,  the  authority  of 
which  as  it  seems  to  me  is  unaffected  by  the  rule  which  I  thiuk 
should  be  laid  down  ia  the  present  case. 
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A  brief  reference  to  the  authorities  ou  the  subject  of  agree- 
ments between  pleader  and  client  relating  to  remuneration  of  the 
former  (which  by  the  way  are  singularly  few  in  number)  will  I 
think  show  that  the  rule  and  its  qualifications  above  proposed, 
are  not  in  conflict  with  the  general  current  of  decisions. 

In  a  case  reported  in  2  S.  W.  R.  p.  307,  Ranee  Usmut 
Rower  v.  Mr.  W.  Taylor,  a  case  very  hotly  contested  ou  both  sides, 
Mr.  Taylor,  who  acted  as  the  Ranee's  pleader  and  mukhtar,  w«a 
permitted  to  recover  by  suit  In  addition  to  his  retainer  as  mukhtar 
a  fee  of  Rs.  6,000,  which  was  clearly  stipulated  to  be  payable  as 
an  additional  fee  only  in  the  event  of  success.  It  is  a  significant 
fact  that  though  the  demands  of  Mr.  Taylor  upon  the  Ranee  were 
most  energetically  resisted,  it  was  not  even  suggested  that  the 
agreement  was  invalid.  Out  of  Rs.  17,000  claimed  Rs.  6,000 
was  decreed  by  the  High  Court  iu  respect  of  a  single  legal  pro- 
ceeding successfully  conducted  by  Mr.  Taylor,  and  two  sums  of 
Rs.  6,000  and  Rs.  5,000  were  disallowed  merely  on  the  ground 
that  it  was  not  proved  that  the  proceedings  in  respect  of  which 
they  were  claimed  had  been  conducted  to  a  successful  termination. 
In  a  case  at  1  N.  W.  P.  All.  part  1,  p.  1,  the  Court  carefully 
abstained  from  laying  down  the  rigid  rule  that  a  contract  between 
pleader  and  clieut  providing  for  a  large  remuneration,  including 
a  portion  of  the  property  in  suit  (necessarily  therefore  contingent 
on  success)  was  illegal  and  void,  but  held  that  all  the  circumstances 
of  the  case  might  be  looked  to  to  see  if  the  claim  was  equitable  aud 
such  as  might  fairly  be  enforced. 

In  the  case  at  p.  25  of  3  X.  W.  P.  Reports  (1871)  it  was 
held  that  a  suit  is  not  maintainable  ou  a  rooka  for  shah-ana  given 
after  the  terms  of  a  pleader's  remuneration  have  been  agreed 
upon,  and  when  his  services  are  already  engaged.  The  Court 
said: — "  The  plaintiffs  services  were  already  due  to  the  Rauea 
"  when  she  gave  him  the  rooklia  for  Rs.  2,500.  The  promise 
'•'  thereby  made  is  supported  by  no  consideration,  aud  it  imports 
u  of  itself  only  an  intention  to  present  to  the  plaintiff  as  an 
"  offering  of  thanks  the  sum  mentioned." 

This  case  was  mentioned  with  approval  by  this  Court  in  case 
No.  8  of  Punjab  Record  1873,  a  case  which  in  some  respects 
resembles  that  last  quoted,  but  which  was  decided  on  the  express 
ground  that  the  pleader  had  failed  to  prove  that  he  had  rendered 
the  services  in  respect  of  which  the  remuneration   was  promised. 

In  case  No.  19  of  Punjab  Record  1873,  a  Small  Cause  Court 
reference,  the  question  referred  was  : — i:  Is  an  agreement  between 
*'  pleader  and  client  conditioning  to  pay  a  certain  amount  on  the 
"  issue  of  a  trial  or  even  in  the  event  of  parties  filing  a  razina- 
"mak,  a  legal  agreement  {"  The  pleader,  who  was  plaintiff,  re- 
ceived a  fee  of  Rs.  6  from  the  defendant  in  a  civil  case,  and  an 
agreement  that  he  defendant  would  pay  the  pleader  a  further  sum 
of  Rs.  6  on  a  decree  being  passed  iu  the  defendant's  favor  or  if 
the  suit  was  compromised.  After  perusing  the  bond,  the  Judges 
were  of  opinion  there (  was  nothing  in  it  that  could  be  called 
absolutely  illegal. 

In    case  No.    26    Punjab  Record   1874,    the   case  8    Punjab 
',  1873  was  mentioned,  and  it  was  pointed  out  that  the  ques- 
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tion  of  the  legality  of  the  agreement  was  not  directly  decided, 
while  it  was  admitted  that  the  opinion  expressed  upon  this  point 
was  in  conflict  with  the  argument  adopted  in  the  judgment  in 
No.  26  of  1874.  The  decision  in  the  first  of  the  three  cases  dealt 
with  in  this  judgment  has  already  been  considered  at  length. 
The  second  case  there  dealt  with  was  one  in  which  the  defendant 
had  agreed  to  pay  the  plaintiff,  Mr.  Beechy,  a  fee  of  Its.  40  on 
the  acquittal  of  one  Mini.  In  the  third  case  a  like  sum  was  to  be 
paid  if  a  conviction  should  be  upheld  upon  appeal  to  the  Sessions 
Judge.  The  majority  of  the  Court  held  these  not  to  be  agree- 
ments between  pleader  and  client  at  all,  and  not  to  be  authorized 
or  permitted  by  Section  39  of  Act  XX  of  18G5.  This  was  a 
sufficient  ground  in  the  view  then  taken  of  that  section  for  dis- 
missing these  claims.  It  is  to  bo  observed  however  that  the  dis- 
senting Judge,  Mr.  Justice  Lindsay,  also  disallowed  the  claims  on 
the  2nd  and  3rd  agreements,  though  his  grounds  for  so  doing 
were  not  stated. 

It  is  futher  to  be  observed  that  Mr.  Justice  Lindsay's  view 
was  that  "the  enforcement  o!  contingent  contracts  of  the  kind, 
"  to  which  the  agreement  in  the  first  case  belonged,  was  not 
"  illegal  or  opposed  to  public  policy."  He  pointed  out  at  the 
same  time  that  there  are  many  grounds  'upon  which  such 
agreements  may  be  held  to  be  invalid,  independently  of  their 
being  contingent  contracts. 

On  the  whole  then,  the  authorities,  with  the  singleexception 
of  the  case  No.  20  of  Punjab  Record  1874,  tend  to  support  the 
rule  above  proposed,  taken  with  its  qualifications.  That  case,  as 
I  have  endeavoured  to  show,  was  founded  upon  what  seems  to  bo 
a  clear  misapprehension  of  the  object  of  Section  39  of  Act  XX  of 
18G5,  and  even  in  that  case  the  judgment  of  the  dissenting 
Judge  is  in  accordance  with  the  views  I  have  above  endeavoured 
to  express. 

Having  expressed  my  views  fully  as  to  the  general  principles 
to  be  observed  in  dealing  with  a  case  of  the  class  to  which  the 
particular  case  now  before  the  Court  belongs,  it  is  time  to  con- 
sider the  particular  question  referred. 

The  question  was  referred  with  special  reference  to  the  rul- 
ing of  this  Court  in  No.  26  Punjab  Record  1874,  but  I  think  it 
requires  to  be  answered  without  reference  to  that  decision,  which 
for  the  reasons  already  given  need  not  I  think  be  treated  as  a 
binding  and  and  conclusive  authority. 

I  would  answer  the  question  referred  by  applying  to  it  the 
rule  I  have  already  suggested  as  being  in  my  opinion  appropriate 
to  cases  of  the  class  to  which  the  agreement  in  the  case  under 
notice  seems  to  belong. 

The  first  thing  is  to  ascertain  the  meaning  of  the  agreement 
between  the  parties.  The  agreement  was  a  verbal  one.  Its  sub- 
stance is  stated  by  the  Judge  to  be  that  \he  defendant  should  pay 
the  plaintiff  R.s.  100  down  and  Rs.  150  more  in  the  event  of  success, 
that  is,  as  I  understand,  of  the  stolen  property  being  restored  to  the 
complainant.     By  what  means  this  was  to  be  effected  does  not   ap- 
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pear,  that  is  to  say,  whether  the  additional  sum  of  Rs.  150  was  to  be 
paid  upon  the  recovery  of  the  jewels  by  the  complainant,  whether 
such  recovery  was  due  in  whole  or  in  part  to  exertions  of  the 
plaintiff  in  or  out  of  Court,  or  of  the  police,  or  of  any  oue  else. 
.tniug  that  the  recovery  was  to  be  due  to  the  plaintiffs  exer- 
tions, the  agreement  is  not  in  my  opinion  void  as  opposed  to  pub- 
lic policy.  The  recovery  of  the  money  did  not  involve  either  an 
acquittal  or  conviction  of  the  accused  person,  and  there  is  reason 
to  believe  upon  the  evidence  that  the  complainant's  chief  if  not 
his  sole  object  was  to  recover  his  property  and  not  to  prosecute 
to  conviction  the  accused  person,  who  was  his  own  wife.  The  pro- 
mise to  pay  the  pleader  is  I  think  under  the  circumstances  no 
more  opposed  to  public  policy  than  if  the  promise  had  been  to  pay 
a  like  sum  to  the  police  or  to  a  stranger  ou  condition  of  the  pro- 
perty being  recovered  by  their  exertions. 

If  the  additional  sura  was  to  be  paid  to  Mr.  Beechy  upon 
the  recovery  of  the  money,  whether  effected  by  his  exertions  or  not, 
still  the  agreement  is  not  in  my  opinion  void  as  against  public 
policy  merely  because  the  payment  was  to  be  made  ou  a  contin- 
gency :  and  whether  or  not  it  was  to  be  made  out  of  the  recovered 
property  is  I  think  immaterial.  But  the  question  suggests  itself 
whether  the  payment  was  to  be  a  portion  of  Mr.  Beeehy's  remu- 
neration or  a  mere  voluntary  gratification.  This  is  a  point  which 
being  a  question  of  fact  we  are  not  at  liberty  upon  this  reference 
to  decide. 

I  think  the  answer  to  the  question  referred  should  be  that 
upon  the  facts  found  by  the  Judge  the  agreement  as  stated  cannot 
be  pronounced  by  this  Court  to  be  invalid  and  uueuforcible,  but 
that  the  Judge  must  himself  decide  upon  inferences  of  fact  to  be 
drawn  by  himself  from  the  evidence  upon  the  record  as  it  stands, 
or  after  sucli  further  enquiry  as  he  may  deem  requisite,  whether 
or  not  the  plaintiff  is  entitled  to  recover  the  amount  claimed, 
and  that  he  should  be  guided  in  his  decision  by  the  observations 
above  recorded. 

Lindsay.  J. — Tn  the  case  of  Beechy  v.  Gliolam  Gkous,  Xo.  P2nd  Janv  1878' 
26  Punjab  Record,  1874,  I  recorded  my  opiuiou  that  it  was  not 
illegal  for  a  pleader  to  agree  with  his  client  that  the  payment  of 
his  fee,  or  a  portion  of  it,  should  depend  upon  the  case  terminating 
in  favor  of  his  client;  in  other  words,  to  make  a  contingent  con- 
tract with  him. 

I  have  nothing  further  to  add.  I  agree  to  the  answer  to  be 
sent  to  the  Court  that  referred  the  questiou  for  our  opinion. 

Smyth.  J. — I  concur  in  the  auswer  which  Mr.  Justice  Plow- 
den  proposes  to  make  to  the  question  put  in  this  case  by  the  Judge 
of  the  Jalandhar  Small  Cause  Court.  I  also  concur  generally  in 
the  grounds  upon  which  the  answer  is  based.  I  think  it  is  clear 
that  the  question  raised  is  iu  no  way  governed  by  the  particular 
provisions  of  Section  39  of  the  Pleaders'  Act  (XX  of  1SG5),  the 
object  of  which  was  simply  to  remove  restrictions  which  had  been 
placed  by  previous  enactments  on  agreements  between  pleaders 
and  clieuts  in  respect  to  the  reinuueration  to  be  paid  to  the  form- 
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er  for  their  professional  services,  and  on  the  mode  in  which  such 
agreements  were  to  be  enforced.  J  do  not  think  that  an  agree- 
ment between  a  pleader  and  his  client  whereby  the  remuneration 
of  the  former  is  made  contingent  on  his  success  in  a  judicial  pro- 
ceeding is  per  se  opposed  to  public  policy,  though  I  can  readily 
conceive  that  when  the  agreement  is  of  that  class  there  may  be 
superadded  circumstances  which  would  often  in  particular  cases 
make  it  void  as  being  opposed  to  public  policy.  It  does  not  seem 
to  me  possible  to  lay  down  any  useful  general  rule  as  to  the  class 
of  circumstances  which  would  have  this  effect. 

The  question  must  be  decided  in  each  case  o\i  its  own  pecu- 
liar circumstances.  But  subject  to  the  qualifications  and  safe- 
guards which  Mr.  Justice  Plowden  has  been  careful  to  specify  1 
am  prepared  to  concur  with  him  in  the  general  rule,  as  far  as  it 
goes,  which  he  proposes  to  lay  down  in  regard  to  agreements 
]>etween  pleaders  and  their  clients  for  the  remuneration  of  the 
former  for  their  professional  services.  Such  agreements  should 
be  scrutinized  by  tl»e  Courts  with  peculiar  care,  and  disallowed 
without  hesitation  whenever  they  appear  to  be  unconscionable  or 
inequitable  or  opposed  to  public  policy. 


No.  6. 


KIIARAK  SING  &  ANOTHER,— (Dfcfdts.),— APPELLANTS). 

A3Tem,atb  &JDK-  \  Versus 

PAN  JAB  SING,— (Plaint  iB%— RESPONDENT. 

Case  No.  862  of  18 77. 

(  Plowden  and-  Smith,  JJ.  ) 

Civil  Procedure  Cod n,  Act  X  of  IS77,  Secticn  629"— TfonVrr— Swra/f 
application  for. — A  second  application  for  review  is  in  effect  an  application' 
to  review  an  order  passed  on  an  application  for  review,  and  cannot  there- 
fore, under  the  last  clause  of  Section  629,  Ac6  X  of  1877,  be  entertained. 

On  the  Ilth   June  1877   defendants   appealed   to  the    Chief 
Court  against  the  order  of  the  Judicial  Assistant,   Firozpur,  dated 
30th  April  1877.     The  appeal  was  rejected  at  a  preliminary  hear- 
ing, by  Mr.  Justice  Smyth,  on  the  18th  June  1877. 

On  21st  July  1877  defendants  applied  for  review  of  judg- 
ment, and  their  application  was  rejected  by  Mr.  Justice  Smyth, 
on  31st  July  1877. 

On  25th  October  1877  defendants  again  applied  for  review. 
The  Deputy  Registrar  submitted  the  application  with  a  note  that 
it  could  not  be  entertained  with  reference  to  Section  629  of  the 
new  Civil  Procedure  Code  (Act  X  of  1877). 

The  question  was  referred  to  the  Bench  in  the  following 
order  by 
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Smyth,  J. — Section  3  of  the  new  Code  may  perhaps  be  taken 
to  save  the  old  procedure  in  regard  to  suits  and  appeals  institu- 
ted before  1st  October  1877.  As  the  question  raised  in  this  case 
is  a  somewhat  novel  one,  I  think  this  application  may  go  before  a 
Bench,  though  as  far  as  I  can  see  at  present  the  decision  of  the 
Judicial  Assistant  is  I  think  correct. 

The  case  came  on  for  hearing  before  Plowden  aud  Smyth,  JJ., 
who  delivered  the  following 

Judgment — This  application  is  in  effect  an  application  to 
review  an  order  passed  on  an  application  for  review,  and  under 
the  last  clause  of  Section  629,  Act  X  of  1877,  it  cannot  be  enter- 
tained. That  Section  applies  in  the  present  case,  Section  3  of  the 
new  Act  saving  only  the  procedure  prior  to  decree  in  suits  or 
appeals  instituted  before  the  new  Act  came  into  force.  It  does  not 
save  the  old  procedure  in  regard  to  applications  for  review  of 
judgment  or  any  other  procedure  subsequent  to  the  decree. 

This  application  must  therefore  be  rejected. 


NO.  7. 


THE  DEHLI  &  LONDON  BANK,  LIMITED,— (Plff.)-APPT. 

Versus  \.  Pkivy  Council, 

MAJOR  If.  A.  D.  ORCHARD —(Defendant),— RESPONDENT. 

Present : 
Sir  James  W.  Colvile. 
Sir  Barnes  Peacock. 
Sir  Montague  E.  Smith. 
Sir  Robert  P.  Collier. 
Lords  of  the  Judicial  Committee  of  Her  Majesty's  Privy  Council. 

Limitation — Act  XIV  of  1850.  Sections  20  and  21—  Execution  of 
decree  for  money — Res-judicnta — Act  VIII  of  1859,  Section'!, — A  decree 
for  money  against  the  respondent  having  been  obtained  by  the  appellant 
on  the  5th  October  1866,  the  former  made  payments  on  account  up  to 
October  1869,  on  the  22nd  of  which  mouth  the  appellant  made  a  bund  tide 
application  to  execute  the  same  in  respect  of  the  unpaid  balance.  An  order 
to  that  effect  was  refused  by  the  Court  which  made  the  decree,  but  the 
respondeat  nevertheless  made  further  payments  on  account. 

On  the  4th  May  1S71.  a  fresh  application  for  execution  was  made,  which 
was  eventually  again  refused,  the  Chief  Court  of  the  Punjab  holding  that 
the  decree  having  been  obtained  before  the  introduction  of  Act  XIV  of 
3  859  into  the  Punjab  the  case  must  be  governed  by  the  provisions  of  Sec. 
tion  21  and  not  by  Section  20  of  that  Act. 

Held,  by  the  Privy  Council,  that  the  application  of  22nd  October  1S6D, 
was  a  proceeding  to  enforce  the  decree  within  the  meaning  of  Section 
20,  and  having  been  taken  within  three  years  next  preceding  the.  applica- 
tion of  4th  May  1871,  this  last  application  was  not  barred  by  Section  21. 

The  prohibition  laid  down  in  Section  20  does  not  on  the  true  con- 
struction of  Section  21  apply  to  judgments  in  force  at  the  time  of  passing 
the  Act. 
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Held  further,  that  an  order  refusing  an  application  to  execute  a  decree 
is  not  an  adjudication  within  the  rule  of  res-j udicata  or  within  Section  2 
of  Act  VIII  of  1869. 

Appeal  by  sjiecial  leave  of  Her  Majesty  in  Council  from  the 
order  of  the  Chief  Court  of  the  Punjab,  dated  81st  July  187  Jf. 

lAlh  Mav  1877  Judgment. — This  is  an  appeal  from  a  judgment,   and   order 

of  the  Chief  Court  in  the  Punjab,  dated  the  31st  July,  1874, 
reversing  ou  review  a  former  judgment  and  order  of  the  same 
Court  of  the  17th  March,  1873,  and  thereby  disallowing  the  ex- 
ecution of  a  decree  obtained  by  the  appellants  against  the  res- 
pondent for  the  recovery  of  a  sura  of  Ks.  14,408 :  14  for  debt  and 
costs. 

The  judgment  was  recovered  on  the  5th  of  October,  1866, 
in  the  Court  of  the  Deputy  Commissioner  of  Delhi.  Subsequently 
to  the  decree  the  defendant  made  various  payments  on  account 
up  to  the  month  of  October  18G9.  On  the  22nd  of  that  month 
the  plaintiffs  presented  a  petition  to  the  Deputy  Commissioner, 
claiming  a  balance  of  rupees  19,227:  3  for  principal  and  interest, 
and  praying  that,  after  ascertaining  the  amount  to  be  recovered, 
a  certificate  might  be  sent  to  the  Civil  Court  at  Meerut,  transfer- 
ring the  decree,  in  order  that  it  might  be  executed  in  that  Court. 

It  is  unnecessary  to  refer  particularly  to  all  the  proceedings 
which  took  place  on  that  petition;  it  is  sufficient  to  say  that  ou 
the  10th  of  December,  1869,  the  Deputy  Commissioner  made  the 
following  order  : — 

"  The  decree  is  of  a  prior  date  to  the  introduction  of  Act  14  of  18o9, 
It  should  be  executed  according  to  the  civil  law  of  the  Punjab  ;  and  as, 
according  to  the  said  law  the  period  of  »ne  year  was  fixed  for  its  execu- 
tion, and  in  case  that  period  expires,  the  rule  is  that  the  decree  should  be 
executed  by  obtaining  the  sanction  of  the  Commissioner  ;  and  as  on  the 
report  sent  for  obtaining  sanction  the  Commissioner  did  not  pass  any  or- 
der either  giving  sanction  or  any  other  order,  and  as  it  is  not  within  the 
power  of  this  Court  to  execute  such  a  decree,  it  is  ordered  that  (the  peti- 
tion) be  sent  to  the  record-room." 

There  can  be  no  doubt  that  the  application  made  on  the 
22nd  October,  1869,  was  bond  fid >.  aud,  indeed,  the  learned  coun- 
sel for  the  respondent  has  very  properly  admitted  that  it   was  so. 

No  appeal  was  preferred  from  the  order  of  the  10th  Decem- 
ber, 1869;  but  the  defendant,  notwithstanding  the  order,  made 
further  payments  on  account. 

On  the  4th  May,  1871,  the  plaintiff, allegingthat  the  payments 
made  were  not  sufficient  to  cover  the  interest,  and  claiming  a 
balance  of  rupees  23.772:  13:  7,  made  a  fresh  application  to  the 
Deputy  Commissioner  for  a  certificate  and  transfer  of  the  decree 
to  the  Court  of  Meerut  for  execution,  and  prayed  that  a  summons 
might  be  issued  under  the  provisions  of  Act  8  of  1859. 

Upon  that  petition  the  Deputy  Commissioner,  on  the  6th 
May,  1871,  made  the  following  order:  — 

<;  As  the  application  for  execution  has  already  been  rejected  and  sent 
to  the  record-room,  and  now  the  period  for  execution  has  expired  totally, 
it  is  ordered  that  the  application  bo  rejected  and  gent  to  the  record-room," 
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With  reference  to  the  statement  that  the  period  for  execu- 
tion had  then  totally  expired,  it  may  be  as  well  to  point  out  that 
Act  14  of  1859  was  extended  to  the  Punjab  ou  the  1st  January, 
1867,  and  consequently  that  the  period  of  three  years  from  the 
time  when  the  Act  came  into  operation  in  the  Punjab  had  expired 
before  the  application  of  the  4th  May  1871  was  made.  Ou  the 
30th  June,  1871,  the  Deputy  Commissioner  refused  tc  review  his 
judgment,  and  on  the  10th  July  of  that  year  the  plaintiffs  appeal- 
ed to  the  Commissioner,  who,  ou  the  18th  August,  1871,  dismissed 
the  appeal,  holding,  amongst  other  things,  that  the  three  years' 
grace  under  the  limitation  law  expired  on  the  1st  January,  1870, 
and  that  a  mere  petition  for  execution  which  was  dismissed  was 
not  sufficient  to  keep  a  decree  in  force. 

The  case  was  appealed  to  the  Chief  Court  of  the  Punjab, 
■which  at  first  rejected  the  appeal.  Subsequently  a  full  Bench  of 
that  Court,  on  the  17th  of  March,  1873,  upon  review,  decreed  the 
appeal  with  costs,  and  reversing  the  orders  of  the  lower  Courts, 
ordered  and  decreed  the  appellant's  application  for  execution  with 
costs  and  the  costs  of  the  appellant  in  the  Appellate  Court. 
They  said  : — 

"The  application  for  execution  in  1869  to  the  Assistant  Commissioner 
at  Delhi  was,  in  the  opinion  of  this  Court,  a  bona  fide  proceeding  to  enforce 
the  decree  of  1866.  It  was  a  proceeding  to  enforce  the  decree,  and  not 
merely  to  keep  the  decree  in  force.  Before  the  expiration  of  three  years 
from  the  date  of  that  proceeding  the  present  application  was  filed." 

Subsequently,  on  the  31st  July,  1874,  upon  a  review  of  the 
judgment  so  given  on  review,  the  Chief  Court  reversed  their 
decree  of  the  17th  March,  1873,  upon  the  ground  that  the  decree 
having  been  obtained  before  the  introduction  of  Act  14  of  1859 
into  the  Punjab,  the  case  must  be  governed  by  the  provisions  of 
sectiou  21,  and  not  by  section  20.  The  case  was  decided  by  Mr. 
Justice  Boulnois  and  Mr  Justice  Melvill  upon  the  authority  of  the 
cases  of  Baiudekuvarv.  Mulji  Ndran  (3  Bombay  High  Court  Appeal 
Cases,  177),  and  Makunda  Valad  Bdlachdrya  v.  Sita-rdm  aud  Nilo 
(5  Bombay  High  Court  Appeal  Cases,  102).  Mr.  Justice  Thorntou 
held  a  contrary  opinion,  and  recorded  his  reasons  for  dissent. 

It  was  not  coutended  that  the  decision  of  the  Chief  Court  of 
the  17th  March,  1873,  was  incorrect  for  any  other  reason  than  that 
afforded  by  the  words  of  the  21st  section  of  the  Act. 

The  case  depends  upon  the  proper  construction  to  be  put  ou 
Sections  20  and  21  of  Act  14  of  1859.  The  following  are  the 
words  of  those  two  sections  : — 

"  XX.  No  process  of  execution  shall  issue  from  any  Court  not  estab- 
lished by  Royal  Charter  to  enforce  any  judgment,  decree,  or  order  of  such 
Court,  unless  some  proceeding  shall  have  been  taken  to  enforce  such  judg- 
ment, decree,  or  order,  or  to  keep  the  same  in  force,  within  three  years  next 
preceding  the  application  for  such  execution. 

"  XXI.  Nothing  in  the  preceding  section  shall  apply  to  any  judgment, 
decree,  or  order  in  force  at  the  time  of  the  passing  of  this  Act,  but  process 
of  execution  may  be  issued  either  within  the  time  now  limited  by  law  for 
issuing  process  of  execution  thereon,  or  within  three  years  next  after  the 
passing  of  this  Act,  whichever  shall  first  expire." 

It  was  pointed  out,  in  the  case  of  Kishen  Gooroo  Doss  Auekhohi 
and  others  v.  Moodhoo  Koondoo  and  others  (6  Weekly  Reporter, 
Miscellaneous  Full  Bench  Ruliug3,  p.  98),  that  according  to  the 
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literal  wording  of  Section  20  no  process  of  execution  could  ever 
issue  to  enforce  a  judgment,  even  within  a  week  from  the  date  of 
it,  unless  some  proceeding  had  been  taken  to  enforce  or  keep  it  in 
force  within  th  •  next  before  the  application  for  execution; 

and  it  was  held  that  such  a  construction  was  obviously  insensible, 
and  that  the  meaning  of  the  section  was  that  no  process  of  execu- 
tion should  be  issued  to  enforce  a  judgment  or  order  of  a  Court 
not  established  by  Royal  Charter,  after  the  expiration  of  three 
years  from  the  date  of  it,  unless  some  proceeding  to  enforce  it,  or 
to  keep  it  in  force,  should  have  been  taken  within  three  years  next 
before  the  application  for  such  execution. 

That  was  held  to  be  the  proper  construction  of  Section  20, 
both  in  that,  case  and  in  the  subsequent  Full  Bench  case  of  Ganga- 
lavhun  Ghosal  v.  Bonomalu  Mullick  and  others  (7  Weekly  Re- 
porter, Full  Bench  Rulings,  p.  515). 

In  the  latter  case  it  was  held  that,  under  the  21st  section, 
execution  might  issue  after  the  expiration  of  three  years  from  the 
time  of  (he  passing  of  the  Act  to  enforce  a  judgment  which  was  in 
force  at  the  time  when  the  Act  was  passed,  provided  some  proceeding 
to  enforce  a  judgment,  within  the  meaning  of  Section  20  had  been 
taken  within  three  years  next  preceding  the  application  for  execu- 
tion. 

That  decision  was  followed  by  the  High  Court  in  Madras,  in 
the  case  of  Karuppanan  v.  Mutkannan  (5  Madras  High  Court 
Reports,  p.  105). 

The  High  Court  in  Bombay  put  a  different  construction 
upon  Section  21.  The  cases  are  referred  to  in  the  judgment  now 
under  appeal.  They  held  that  the  words,  "Nothing  in  the 
preceding  sectiou  shail  apply  to  judgments  in  force  at  the  time 
of  the  passing  of  this  Act,"  could  not  be  rejected  without  violat- 
ing a  fundamental  rule  for  the  construction  of  statutes  ;  and  that 
the  words  ''  may  be  issued,"  should  be  read  as  "  must  lie  issued  j" 
and  they  treated  the  words  "judgment  in  force  at  the  time  of 
the  passing  of  this  Act,"  as  applicable  to  a  judgment  in  force  at 
the  time  of  the  extension  of  the  Act  to  the  Punjab,  though  not  in 
force  at  the  time  of  the  passing  of  Act  14  of  1859. 

It  cannot  be  disputed  that  the  construction  put  upon  the  Act 
by  the  High  Court  at  Calcutta,  if  permissible,  was  equitable,  and 
prevented  what  must  be  admitted  to  be  an  inconvenience  and 
injustice  (p.  43).  Indeed,  if  the  construction  put  upon  the  Act 
by  the  High  Court  at  Bombay,  and  by  the  Chief  Court  in  the 
Punjab,  is  correct,  a  judgment-creditor  could  not,  after  the  three 
years,  have  enforced  a  judgment  which  was  in  force  in  the  Regula- 
tion Provinces  when  Act  14  of  1859  was  passed,  or  a  judgment 
which  was  in  force  iu  the  Punjab  at  the  time  when  the  Act  was 
extended  to  that  province,  however  diligent  he  might  have  been 
in  endeavouring  to  enforce  his  judgment,  and  however  unable, 
with  the  use  of  the  utmost  diligence,  to  get  at  the  property  of  his 
debtor.  Such  a  construction  would  cause  great  inconvenience 
and  injustice,  and  give  the  Act  an  operation  which  would  retro- 
spectively deprive  the  creditor  of  a  right  which  he  had  under  the 
law  as  it  existed  in  the  Regulation  Provinces  at  the  time  of  the  pass- 
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ing  of  the  Act.  aud  in  the  Punjab  at  the  time  of  the  introduc- 
tion of  it.  Their  Lordships  are  of  opinion  that  such  a  construction 
would  be  contrary  to  the  intention  of  the  Legislature. 

There  is  no  doubt  that  in  some  cases  the  word  "  must,"  or  the 
word  "shall,"  may  be  substituted  for  the  word  "may;"  but  that  can 
be  done  only  for  the  purpose  of  giving  effect  to  the  intention  of 
the  legislature  ;  but,  in  the  absence  of  proof  of  such  intention,  the 
word  u  may"  must  be  taken  to  be  used  in  its  natural,  and  therefore 
in  a  permissive  aud  not  in  an  obligatory  sense. 

On  the  construction  of  this  inartificial ly  drawn  statute  their 
Lordships  are  of  opinion  that  the  words,  "  N  thing  in  the  preced- 
ing section  shall  apply  to  a  judgment  in  force  at  the  time  of  the 
passing  of  the  Act,"  mean  that  nothing  in  the  preceding  sectiou 
should  prejudicially  affect  the  right  of  a  creditor  under  a  judgment 
in  force  at  the  time  of  the  passing  of  the  Act ;  and  that  the  words 
u  but  process  of  execution  may  be  issued,"  meau  that,  notwithstand- 
ing anythiug  mentioned  in  the  preceding  sectiou,  execution  might 
issue  either  within  the  time  limited  by  law,  or  within  three  years 
next  after  the  passing  of  the  Act,  whichever  should  first  happen. 

It  appears,  then,  to  their  Lordships  that  the  words,  <:  Nothing 
in  the  preceding  section"  (as  used  in  Section  21),  mean  that  the 
prohibition  laid  down  in  Sectiou  20  should  not  apply  to  judgments 
in  force  at  the  time  of  the  passing  of  the  Act. 

Without  expressing  their  concurrence  in  all  the  reasoning  of 
the  Full  Bench  in  the  Calcutta  case  above  cited,  their  Lordships 
are  of  opinion  that  that  decision  w;is  correct,  aud  that  the  applica- 
tion made  to  the  Court  of  the  Deputy  Commissioner  of  Delhi, 
on  the  22ud  of  October,  1869,  being  bond  /z :le,  though  unsuccessful, 
was  a  proceeding  to  enforce  the  judgment  within  the  meaning  of 
Section  20  ;  and  that  that  proceeding  having  been  taken  within 
three  years  next  preceding  the  application  made  ou  the  4th  May, 
1871,  to  which  the  judgment  now  uuder  appeal  relates,  such 
last-meutioned  application  was  not  barred  by  the  21st  Sectiou  of 
Act  14  of  1859,  and  ought  to  have  been  granted. 

It  was  contended  that  the  rule  res  judicata  applied,  and  that 
the  application  made  on  the  4th  of  May,  1871,  was  barred  by  the 
order  of  the  Deputy  Commissioner,  of  the  10th  day  of  December, 
1869,  from  which  no  appeal  was  preferred.  But  their  Lordships 
are  of  opinion  that  the  order  of  the  10th  day  ot  December,  1869, 
was  not  an  adjudication  within  the  rule  of  res  judicata,  or  within 
Sectiou  2  of  Act  8  of  1859. 

For  the  above  reasons  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgment  and  order  of  the  Chief  Court  of 
the  Punjab,  of  the  31st  of  July,  1874.  be  reversed,  and  that  the 
judgment  and  order  of  the  Nth  March,  1873,  be  affirmed  and 
stand  in  force  ;  and  that  the  defendant  do  pay  to  the  plaintiffs 
their  costs  incurred  in  the  Chief  Court  of  the  Punjab  subsequently 
to  that  decree.    The  respondent  must  pay  the  costs  of  this  appeal. 
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No.  8. 

KUTBA— (Defendant),— APPELLANT, 
Appellate  Side.  ■{  Versus 

SHANKAR  DASS,— (Plaintiff),— RESPONDENT. 

Case  No.  459  of  1877. 

(FlTZPATRICK   AND   PlOWDEN,   JJ.) 


Receipt  of  consideration— Admission   before  Registering  officer. The 

admission  before  the  Registering  officer  of  the  receipt  of  consideration  is 
evidence,  but  not  necessarily  conclusive  evidence  of  the  payment  of  the 
consideration  stated  to  have  been  paid. 


Special  appeal  from  order  of  Judicial  Assistant  of  Sialkot,  dated 
1st  February  1877. 

The  judgment  of  the  Chief  Court  was  delivered  by 

6th  Novr.  1877.  Fitzpatrick,  J. — The  plaintiff  sues  for  possession   under  a 

registered  deed  of  mortgage  admitted  by  the  defendant  to  have  been 
executed  by  him.  The  defendant  pleads  that  the  transaction  was 
purely  fictitious,  entered  into  with  a  view  to  save  the  property 
from  being  seized  by  his  other  creditors,  and  that  no  consideration 
passed.  The  first  Court  held  this  plea  to  be  false.  The  Appel- 
late Court,  as  we  understand  its  judgment,  held  that  the  defendant 
having  admitted  receipt  of  full  consideration  before  the  Regis- 
tering officer  could  not  now  set  up  a  plea  to  the  contrary,  and  dis- 
missed the  appeal. 

This  decision  is  clearly  wrong :  the  admission  before  the  Re- 
gistering officer  is  evidence,  but  not  necessarily  conclusive  evi- 
dence of  payment  of  the  consideration  stated  to  have  beeu  paid. 

We  do  not  think  it  necessary  to  decide  at  this  stage  of  the 
case  whether  assuming  the  defence  set  up  to  be  true  in  fact  it  is 
no  answer  to  the  action. 

We  think  the  Lower  Appellate  Court  should  come  to  a  con- 
clusion upon  the  facts,  as  to  whether  the  transaction  was  a  genuine 
one  or  not,  thus  disposing  of  the  case  upon  its  merits. 

We  accordingly,  accepting  this  appeal,  return  the  case  to 
the  Lower  Appellate  Court  for  re-decision  with  reference  to  the 
above  remarks.     Costs  of  this  appeal  to  follow  the  event. 
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NO.    9. 

JODH  SING,— (PlamtifF)^-APPELLANT, 

Versus  \  Rkfebence  Sidb; 

WASSAWA  SING— (Defendant),— RESPONDENT. 

Case  No.  10  of  1877. 

•     (  FlTZPATRICK   AND    PlOWDEX,    JJ.  ) 


Act  VIII  of  18o9,  Section  17 — Punjab  Government  Notifiratlon  No. 
1225  dated  26£A  September  1866. — Recognised  Agent — Plaint  filed  by,  with- 
out power  of  attorney —  Acceptance  of  plaint  by  Court — Limitation. — On 
30th  January  1877.  (before  the  period  of  limitation  had  expired)  plaintiff 
instituted  his  suit  in  the  proper  Court  at  Attari.  The  plaint  was  presented 
(without  a  power  of  attorney)  by  plaintiff's  daughter-in-law,  R.,  who 
stated  that  plaintiff  came  with  her  and  became  extremely  ill,  that  he  was 
lying  outside  the  village,  and  that  as  the  period  of  limitation  was  expiring 
he  had  sent  her  on  to  file  it. 

On  the  same  date  the  Court  directed  the  plaint  to  be  kept  in  the 
office,  and  R.  to  bring  the  plaintiff  in  person  or  else  a  mukhtarnama  from 
him. 

On  19  th  February  1877  (after  the  period  of  limitation  had  expired  ) 
plaintiff  was  taken  to  Court  in  a  doolie  and  attested  a  mukhtarnama  by 
which  he  appointed  his  nephew  J.  S.  his  mukhtar  for  the  purpose  of  con« 
ducting  the  suit. 

Held  that  a  written  authority  to  present  the  plaint  was  not  necessary 
in  favor  of  R.  acting  as  recognized  agent  of  the  plaintiff  under  the  proviso 
to  Section  17  Act  VIII  of  1859.  added  by  Punjab  Government  Notification 
No.  1225  dated  26th  September  1866,  and  the  Court  having  in  fact 
accepted  and  retained  the  plaint  it  was  filed  within  time. 

Case  referred  by  Additional  Commissioner,  Amritsar,  under  Section 
28,  Act  XXIII  of  1861. 

Stated  case. — On  the  22nd  Magh  1930  (corresponding  to 
2nd  February  1874  )  Wassawa  Sing  executed  a  promissory  note 
( tombu  )  in  favor  of  Jodh  Sing  for  Rs.  40,  payable  with  interest 
at  one  per  cent  per  mensem.     No  time  was  fixed  for  payment. 

On  the  30th  January  1877  (before  the  period  of  limitation 
had  expired)  a  suit  was  brought  to  recover  Rs.  76  (iucludiu</  Rs. 
36  as  interest)  upou  the  note  in  the  proper  Court  (Sirdar  Ajit 
Sing's).  The  plaint  was  in  the  name  of  the  payee  Jodh  Siug, 
but  it  was  presented  not  by  himself  in  person  but  by  his 
daughter-in-law  Roopau,  and  she  had  no  power  of  attorney.  The 
Court  asked  her  why  she  filed  the  plaint  seeing  that  it  was  in 
the  name  of  Jodh  Sing.  She  replied  that  she  was  Jodh  Singh's 
daughter-in-law,  that  he  came  with  her  but  became  extremely°ill, 
that  he  was  lying  outside  the  village,  and  that  as  the  period  of 
limitation  was  expiring  he  sent  her  on  to  file  the  plaint. 

Thereupon,  on  the  30th  January  1877,  the  Court  recorded  an 
order  that  the  plaint  was  to  be  kept  in  the  office,  and  Mussummat 
Rupan  was  directed  to  bring  Jodh  Siug  in  person  or  else  a 
mukhtarnama.  from  him. 
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On  the  19th  February  1877  Jodh  Singh  was  taken  to  Court 
in  a  doolie,  and  attested  a  mukhtarnamah  by  which  he  appointed 
his  nephew  Jowala  Singh  his  mukhtar  for  the  purpose  of  con- 
ducting the  suit. 

Thereupon  a  summons  was  issued  to  the  defendant  Wassawa 
Sing  to  appear  on  the  2nd  March.  He  appeared  on  that  date, 
took  no  exception  on  the  ground  of  limitation,  but  pleaded  pay- 
ment of  the  note. 

On  the  2nd  March  the  Court  having  doubts  as  to  whether 
the  suit  could  be  considered  as  instituted  within  the  period  of 
limitation,  referred  the  matter  to  the  Deputy  Commissioner  for 
opinion. 

The  Deputy  Commissioner  declined  to  give  an  opinion  upon 
the  point,  and  on  the  19th  March  the  Court  dismissed  the  suit  as 
barred  by  limitation,  holding  that  it  could  not  be  considered  as 
instituted  till  the  19th  February  1877. 

Jodh  Singh  now  appeals  to  this  Court,  and  urges  that  under 
Section  4  Act  IX  of  1871  bin  suit  should  be  considered  to  have 
been  instituted  within  the  prescribed  period. 

I  am  not  free  from  doubt  in  this  case.  Under  the  explana- 
tion given  under  Section  4  Act  IX  of  1871  a  suit  is  held  to  ba 
instituted  in  ordinary  cases  when  the  plaint  is  presented  to  the 
proper  officer.  But  I  consider  that  this  must  be  read  with 
Section  25  Act  VIII  of  1859,  which  enacts  that  the  plaint  shall 
be  presented  to  the  Court  by  the  plaintiff  in  person  or  by  his 
recognised  agent  or  by  a  duly  appointed  pleader. 

In  the  present  case  the  plaint  was  presented  to  the  proper 
Court,  but  it  was  presented  by  the  plaintiffs  daughter-in-law. 
The  question  seems  to  me  to  resolve  itself  into  whether  Mussum- 
mat  Roopan  can  be  held  to  have  been  the  recognised  agent  of 
Jodh  Sing. 

Recognised  agents  are  defined  in  Section  17  Act  VIII,  but 
that  Section  is  subject  to  a  proviso  in  the  Punjab  under  which 
the  Court  has  a  discretion  to  permit  applications  and  appearances 
to  be  made  by  persons  (other  thau  pleaders  or  mukhtars) 
"  specially  authorized  by  parties  to  appear  and  act  on  their  be- 
"  half  in  any  particular  suit." 

Can  Mus3ummat  Roopan  be  held  to  have  been  specially 
authorized  by  Jodh  Sing  to  present  the  plaint  to  the  Court  under 
the  circumstauces  above  stated  1 

I  find  as  a  fact  that  she  was  verbally  authorized  by  Jodh 
Sing  to  proceed  to  the  Court  and  present  the  plaint.  She  had 
not  a  power  of  attorney  or  other  authority  in  writing. 

But  I  do  not  find  that  it  is  strictly  necessary  that  a  person 
specially  authorized  under  the  above  proviso  should  be  authorized 
by  written  instrument.  Section  18  of  the  Code  expressly  requires 
a  pleader  to  be  appointed  by  written  instrument.  So  also  under 
Sectiou  19  the  authority  from  a  soldier  or  officer  to  conduct  a 
suit  must  be  in  writing.  But  the  authority  of  recognised  agents 
need  not  in  all  cases  be  iu  writing  and  I  can  find  no   express 
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provision  requiring  the  authority  of  persons  appoiuted  under  the 
proviso  before  quoted  to  be  in  writing.  No  doubt  the  Court  would 
exercise  its  discretion  wisely  if  it  required  a  person  claiming  to 
act  under  the  proviso  to  bring  a  writteu  authority,  just  as  Sirdar 
Ajit  Singh  did  iu  the  present  case. 

But  in  the  absence  of  such  a  written  authority  I  consider 
that  it  would  be  competent  to  the  Court,  to  receive  a  plaint  from  a 
person  alleging  that  lie  had  been  verbally  specially  authorized  by 
the  plaintiff  to  present  it,  and  that  uuder  such  circumstauees 
as  were  alleged  in  this  case  a  Court  would  not  exercise  its 
discretion  wisely  if  it  refused  to  receive  the  plaint  provisionally, 
that  is,  pending  the  production  of  an  authority  iu  writing  or 
pending  enquiry  as  to  whether  the  agent  had  really  been  spe- 
cially authorized  by  the  parry. 

I  have  only  to  note  further  that  the  proviso  before  quoted 
leaves  it  to  the  discretion  of  the  Court  to  permit  applications  to  be 
made  by  persons  specially  authorized. 

In  the  present  case  the  Court  did  not  expressly  permit  the 
plaint  to  be  filed  by  Mussamat  Roopau,  but  it  went  so  far  as  to 
receive  the  plaint,  aud  it  directed  her  to  bringthe  plaintiff  in  person 
or  a  mukhtaruama.  I  consider  that  that  is  tantamount  to  a  pro- 
visional acceptance  of  the  plaint,  but  whether  it  is  so  or  not  I 
consider  that  aa  the  Court  had  a  discretion  in  the  matter  it  was 
bound  uuder  the  circumstances  stated  to  admit  the  plaint  pending 
enquiry  as  to  Mussamat  Roopau's  authority.  Under  the  view 
which  I  t;»ke  I  consider  that  the  plaint  should  be  held  to  have 
been  instituted  within  the  prescribed  period;  but  as  the  point  is 
not  free  from  doubt  I  submit  it  for  the  decision  of  the  Chief  Court 
under  Section  28  Act  XXIII  of  1361.  The  question  is  whether 
under  the  circumstances  stated  the  suit  was  or  was  not  instituted 
■within  three  years  from  the  2nd  February  1874:,  the  date  of  the 
promissory  note.  Pending  the  Chief  Court's  decision  the  appeal 
will  be  retained  on  the  files  of  this  Court. 

The  following  judgments  were  delivered  : — ■ 

Fitzpatrice,  J. — I  agree  with  the   Additional   Commissioner    22th  June  1877 
in  thinking  that  a  person  may  be  permitted  to  appear  fur  another 
under  the  proviso  referred  to  on  its  being   found  that   he    is    ver- 
bally authorized  by  such  other  to   appear  for    him.     There  is  no- 
thing that  I  con  see  to  require  the  authority  to   be   in   writing. 

Further,  I  think  that  the  permission  may  be  granted  for  one 
particular  appearance  or  application,  and  it  seems  to  me  that  the 
Sirdar's  order  of  tho  30th  January  1877  iu  the  present  case  is  to 
be  construed  as  an  order  permitting  Miss  mat  Roopau  to  api  ear 
for  Jodh  Sing  on  the  particular  oc^a  ion,  and  for  the  limited  pur- 
pose of  presenting  the  plaint,  but  intimating  that  for  any  further 
proceedings  in  the  suit  a  written  authorization  from  Jodh  Sing 
would  be  required.  So  construed,  it  seems  to  me  to  have  been 
uuder  the  circumstances  a  very  proper  order  to  pass. 

I  would  accordingly  auswer  that  the  suit  is  to  be  considered 
as  instituted  within  the  period  of  limitation. 
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In  giving  this  opinion  I  have  assumed  that  the  Additional 
Commissioner  is  right  in  holding  that  the  period  of  limitation  ex- 
pired on  the  2nd  February  1877. 

Plowden,  J. — I  concur  in  holding  that  a  written  authority 
to  present  the  plaint  was  not  essential;  as  the  plaint  was  in 
fact  accepted  and  retained  by  the  Court.  I  should  also,  ifit  wera 
necessary,  be  disposed  to  hold  that  the  act  of  the  Court  iu  re- 
ceiving the  plaint  could  not  operate  to  the  plaintiffs  prejudice. 

Had  the  plaint  been  returned  it  might  agaiu  have  been  pre- 
sented in  time.  I  observe  that  the  mukhtaniaraa  filed  afterwards 
is  dated  January  30th,  and  its  execution  on  that  date  was  not 
physically  impossible. 

No.  10. 

(  NUR  ALT,— (Defendant),— APPELLANT, 

Appellate  Side.  <  Versus 

iRAM  GOPAL  AND  SHEO  DYAL,— (Plffs.),— RESPONDENTS, 

Case  No.  90  of  1877. 

(  FlTZPATRICK    AND   PLOWDEX,    JJ.  ) 

Pvhlic  thoroughfare — Street — Nuisance — Suit  to  clone  a  drain.~- 
Plaintiff  sued  to  compel  defendant  to  close  a  drain  through  which  the 
water  from  hi"  mosque  flowed  on  to  the  public  street  in  front  of  plaintiffs' 
premises.  Held  that  the  suit  was  not  maintainable  without  proof  of  special 
damage,  differing  not  merely  in  degree  but  in  kind  from  that  sustained  by 
the  rest  of  the  public. 

Special  appeal  from  order  of  Additional    Commissioner,  Delhi  Divi- 
sion, dated  23rd  October  1876-. 

Kali  Prosono  Roy  for  Appellant. 

Kirkpatrick  for  Respondents. 

The  judgment  of  the  Chief  Court  was  delivered  by 

29th  Augt.  1877.  Fitzpatrick,  J. — This  suit  was  brought  to  compel  the  defen- 

dant to  close  a  drain  through  which  the  water  from  his  mosque 
flowed  on  to  the  street  iu  frout  of  the  plaintiffs'  premises,  aud  the- 
Additional  Commissioner  has  given  the  plaintiffs  a  decree. 

It  has  been  contended  before  us  on  behalf  of  the  plaintiffs 
that  the  street  in  question  is  private  property,  but  as  this  was 
never  distinctly  alleged  until  the  case  was  before  the  Additional 
Commissioner  in  second  appeal,  aud  as  the  proceedings  have  been, 
conducted  throughout  on  the  assumption  that  the  street  is  a  pub- 
lic thoroughfare,  we  think  it  must  for  the  purposes  of  this  suit 
be  treated  as  such  a  thoroughfare. 

Baboo  Kali  Prosono  Roy,  who  appears  for  the  appellant,  con- 
tends that  the  plaintiffs  have   no  ground  of  action  inasmuch  aa 
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there  is  no  proof  that  the  water  causes  them  any  special  damage 
over  aud  above  what  it  causes  to  the  rest  of  the  public.  Wo 
thiuk  this  coutentiou  i3  well  founded.  The  Additional  Commis- 
sioner  no  doubt  expressly  finds  that  "  special  inconvenience  is 
"  caused  to  the  plaintiff  [one  of  the  plaintiffs]  as  it  [the  water] 
"  reaches  his  new  door,"  but  on  looking  to  the  evidence  takeu  for 
the  plaintiffs  when  the  case  was  remanded,  on  which  evidence 
this  finding  appears  to  be  based,  it  is  clear  that  the  Additional 
Commissioner  must  be  uuderstoood  to  find  no  more  than  this,  that 
the  water  flows  or  lies  ou  the  soil  of  the  street  up  to  the  plaintiffs' 
door.  But  it  by  no  means  follows  from  this  that  the  plaintiff 
suffers  "  special  damage  "  in  the  sense  in  which  special  damage  is 
held  to  be  necessary  to  sustain  an  action  of  this  sort.  In  one  " 
sense  no  doubt  he  may  be  said  to  suffer  special  damage,  viz., 
that  whereas  other  persons  are  comparatively  rarely  inconveni- 
enced by  the  water  as  they  have  not  often  occasion  to  pass  over 
the  particular  portion  of  the  thoroughfare  on  which  it  is  lying,  the 
plaintiffs  are  inconvenienced  by  it  every  time  they  enter  or  leave 
their  house,  but  this  more  extensive  damage  suffered  by  the 
plaiutiffs  though  in  a  certain  sense  it  may  be  termed  "  special 
damage  "  is  not  the  sort  of  "  special  damage  "  required  to  sus^  mr. 
tain  an  action  of  this  kind. 

The  special  damage  required  to  sustain  an  action  of  this  sort  — — ^ 
must  be  damage  differing  not  merely  in  degree  but  iu  kind  from 
that  sustained  by  the  rest  of  the  public,  aud  the  reason  of  this 
rule  is  obvious.  If  we  were  to  hold  that  the  plaintiff  iu  this  case 
might  maintain  a  suit  by  reason  of  the  water  coming  up  to  his 
door,  and  of  his  haviug  to  pass  through  it  every  time  he  entered 
or  left  his  house,  the  same  rule  would  apply  if  the  water  instead 
of  lying  at  his  very  door  lay  at  any  distance  off  across  the  en- 
trance to  cul  de  sac  in  which  he  lives,  and  if  that  cul  de  sac  were 
twenty  times  as  large  as  it  is  and  contained  hundreds  of  inhabi- 
tants every  one  of  those  inhabitants  might  maintain  a  separate 
action,  a  result  which  it  is  the  very  object  of  the  rule  which  pro- 
hibits an  action  of  this  sort  without  proof  of  special  damage,  to 
avoid. 

On  these  grounds  we  should,  if  we  were  to  dispose  of  the  case 
on  the  record  as  it  stands,  feel  compelled  to  reverse  the  Additional 
Commissioner's  decision  and  dismiss  the  plaintiffs'  suit,  but  at  it  is 
found  that  the  water  came  up  to  the  plaiutiffs'  house  it  strikes 
us  as  possible  that  the  plaiutiffs  may  be  in  a  position  to  prove 
special  damage  of  the  nature  requisite  to  sustain  their  action. — 
damage  we  mean  differing  in  kind  and  not  merely  in  degree  from 
that  suffered  by  the  rest  of  the  public ;  he  may  e.  g.,  be  in  a  posi- 
tion to  shew  that  the  water  by  lying  against  the  wall  of  his  house 
causes  it  some  structural  damage,  or  that  the  water  by  stagnat- 
ing before  his  door  makes  his  house  unhealthy  or  unpleasaut  to 
live  iu,  and  as  we  thiuk  it  is  only  fair  that  he  should  be  allowed 
an  opportunity  of  proving  this,  if  he  can,  we  remand  the  case  to 
the  Commissioner  for  a  fresh  decision  with  reference  to  the  above 
remarks.     There  will  be  no  order  as  to  costs. 
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No.  11. 
DIALU  MAL,         \ 

mVnnmum1"'     f  DECREE-H0LDERS» 

MU8HTAK,  )  j.  Reference  Side. 

Versus 
MR.  C.  BRYAN,  JUDGMENT-DEBTOR. 

(  Lindsay  and  Fitzpatrick,  JJ. ) 
Case  No.  U  of  1877. 

Succession  Act  (X  of)  1865,  Section  2S2— Distribution  of  assets— Pri- 
ority — Mortgage  lien — Interest  on  claim  secured  by  decree. — In  July  1-7'i 
B.  took  oat  letters  of  administration  of  the  estate  of  O'C.  deceased.  The 
largest  creditor  was  B.  himself,  who  held  a  lien  on  a  life  policy,  which  re- 
presented almost  the  entire  assets  of  the  deceased.  B.'s  claim  wa>  how- 
ever under  a  decree  which  carried  no  interest.  The  remaining  creditors 
contended  that  B.  was  only  entitled  to  his  pro  rata  share  under  Section 
2S2  Act  X  of  I860,  and  also  that  he  was  entitled  to  no  interest  on  his 
claim. 

Held  that,  the  only  claims  to  priority  intended  to  he  excluded  by  Sec- 
tion 282  were  claims  on  the  ground  that  the  debt  is  a  specialty  debt  and 
on  other  grounds  cjusdem  generis,  and  therefore,  that  B.  was  entitled  to 
be  first  paid. 

Held  further,  that  B.'s  claim  being  based  upon  a  decree  which  did 
not  provide  for  the  payment  of  interest,  he  was  not  entitled  to  interest 
on  it. 

Case  referred  by  Ojjiciating    Judges  of  Small  Cause    Court  Lahore 
and  Amritsar,    under  Act  X  of  1865. 

Kali  Prosono  Roy  for  Decree-holders. 

Sinclair  for  judgment-debtor. 

"Stated  case. — It  appears  that  in  July  1876  Mr.  Bryan  took 
out  letters  of  administration  of  the  estate  of  Mr.  J.  H.  O'Callaghau, 
deceased. 

On  31st  July  1876  he  issued  an  advertisement  calling  upon 
creditors  to  send  in  their  claims  by  the  15th  November  1  876.  Not 
oue  of  the  present  decree-holders  sent  in  their  claims  by  that  date, 
nor  was  a  distribution  of  assets  then  made.  In  March  1877 
Dialu  Mai  appears  to  bave  put  in  a  claim,  but  refused  to  take  a 
pro-rata  share.  He  held  a  decree  aud  also  had  a  separate  claim 
against  the  estate  of  the  deceased. 

Of  Dialu  Mai's  separate  claim  Mr.  Bryan  again  got  notice 
through  this  Court,  by  summons  on  5th  July  1877,  when  a  regular 
suit  had  been  instituted  against,  him  as  representative. 

Of  the  claims  of  Gainda  Mil  and  Manni  Ram  he  had  similar 
notice,  on  the  loth  July  1877.  and  of  tiie  claim  of  Mushtak  he 
had  notice  on  the  21st  July  1877. 

It  is  probable  the  parties  went  to  Mr.  Bryan  shortly  before 
taking  legal  proceediugs  against  him,  but  whether  they  did  so  or 
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not  is  not  material,  as  up  to  the  21st  July  1877,  when  Mr.  Bryan 
received  notice  of  the  last  claim,  there  had  been  no  distribution 
of  the  assets  amongst  the  creditors. 

On  the  24th  July  Mr.  Bryan  paid  Messrs.  Jamsetjee  and  Son's 
Karim  Buksh,  and  Mr.  Ball,  creditors  of  the  estate,  in  fall. 

He  still  had  a  small  surplus  of  lis.  43,  or  thereabouts,  which 
was  paid  into  this  Court  in  execution  of  other  decrees  on  the  26th 
July  1877. 

In  the  case  of  the  present  creditors  Mr.  Bryan  did  not  appear 
on  the  dates  fixed  for  final  hearing,  and  the  claims  were  decreed 
against  him  ex-parte.  In  execution  he  made  a  return  to  the 
prohibitory  orders  issued  that  he  had  no  assets,  whereupon  the 
decree-holders  applied  to  execute  the  decrees  against  him  person- 
ally under  the  provisions  of  Section  203  Act  VIII  of  1859.  Upon 
notice  Mr.  Bryan  appeared  and  filed  a  statement  showing  his 
administration  of  the  estate. 

On  behalf  of  the  decree-holders  it  has  been  objected  that 
Mr.  Bryan  was  not  justified  in  clearing  off  his  own  debt  in 
full  with  reference  to  the  provisions  of  Section  282  of  the  Indian 
Succession  Act  1865;  second,  in  charging  interest  on  such  debt; 
and  third,  that  he  was  not  justified  in  paying  certain  creditors  in 
full  on  24th  July  1877  when  he  had  notice  of  the  claims  of  the 
present  decree-holders. 

It  is  not  disputed  that  Mr.  Bryan  had  a  lien  on  the  policy, 
which  represented  almost  the  entire  assets  of  the  deceased;  but 
it  is  contended  that  Mr.  Bryan  has  lost  his  lien  by  reason  of  Sec- 
tion 282  of  the  Indian  Succession  Act  1855,  which  enacts  that 
"  Save  as  aforesaid  "  (that  is,  as  provided  in  Sections  289  and  280 
and  281)  "  no  creditor  is  to  have  a  right  of  priority  over  an- 
"  other,  by  reason  that  his  debt  is  secured  by  an  instrument  un- 
"  der  seal,  or  on  any  other  account.  But  the  executor  or  admi- 
"  nistrator  shall  pay  all  such  debts  as  he  knows  off,  including  his 
"  own,  equally  and  rateably,  as  far  as  the  assets  of  the  deceased 
"  will  extend." 

The  qxiestions  we  have  to  refer  for  the  decision  of  the  Chief 
Court  are  the  following  : — 

1st. — Was  Mr.  Bryan  entitled  to  be  first  paid  by  reason  of  his 
lien  on  Hie  policy,  Or  did  he  lose  his  right  of  priority  by  reason  of 
Section  282  of  the  Indian  Succession  Act    1865  1 

2nd. — Was  he  entitled  to  charge  interest  on  his  debt  1 

3rd. — Was  he  justified  in  paying  certain  creditors  in  full  on 
24th  July  1877,  seeing  that  he  had  notice  of  the  claims  of  the 
present  decree-holders  prior  to  that  date  ] 

On  the  1st  point  we  are  of  opinion  that  Mr.  Bryan  was  en- 
titled to  be  paid  in  full  by  reason  of  his  lien  on  the  policy,  not- 
withstanding the  provisions  of  Section  282  of  the  Indian  Succes- 
sion Act  1865.  We  are  of  opinion  that  Sectiou  282  was  enacted  to 
do  away  with  the  complicated  rules  of  priority  under  English  law  as 
detailed  in  Chapter  II  of  Williams  on  Executors,  and  not  to  do  away 
with   mortgage   or  other   liens.     Wc  are  inclined  to  the  opinion 
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that  the  value  of  the  policy  minus  the  amount  of  the  lien  repre- 
sents the  true  value  of  the  assets  of  the  deceased,  this  being  the 
rule  followed  in  levying  probate  du*y  under  the  Court  Fees  .-Vet 
1870  ;  see  Sutherland'*  WeeJdp  1  vil  Ruling 

and  6  X.  W.  P.   High  CouH  Report  53.     We  are  of  opini- 

on that  Mr.  Bryan  did  not  lose  his  ri-^ht  of  priority  by  reason  of 
which  we  are  of  opinion  was  not  intended  to  apply  to 
such  a  case  as  the  present;  but  if  it  be  held  that  Section  282  is 
applicable,  we  still  think  he  was  entitled  to  be  paid,  because  the 
only  right  the  deceased  had  in  the  policy  was  the  right  to  redeem 
it  on  payment  of  the  debt  due  to  Mr.  Bryan,  and  that,  for  the  pur- 
poses of  Section  282  the  value  of  the  deceased's  equity  of  redemp- 
tion must  be  considered  as  the  assets  of  the  deceased,  and 
only  such  assets  are  the  creditors  entitled  to  have  rateably  dis- 
tributed under  the  provisions  of  Section  282  of  the  Indian  Succes- 
sion Act  1865. 

On  the  2nd  point  we  are  of  opinion  that  Mr.  Bryan  is  not 
entitled  to  claim  the  sum  of  Rs.  202  interest  on  his  debt.  He 
obtained  a  decree  in  the  lifetime  of  the  deceased,  and  is  only 
entitled  to  the  sum  decreed.  The  decree  is  silent  as  to  interest, 
and  though  no  doubt  he  would  have  been  entitled  to  interest  ou 
his  debt  up  to  date  of  payment,  he  cannot  now  claim  interest  as 
the  debt  has  merged  in  the  decree,  aud  it  is  only  under  that  he 
can  claim. 

On  the  3rd  point  we  are  of  opinion  that  Mr.  Bryan  was  not 
justified  in  paying  certain  creditors  in  full  on  24th  July  1877, 
■without  regard  to  the  claims  of  the  present  decree-holders,  of 
whose  claims  he  had  received  notice  prior  to  that  date.  No  doubt 
if  the  creditors  who  were  paid  in  full  on  24th  July  1877  had  been 
paid  on  the  loth  November  1876  Mr.  Bryan  would  have  been 
protected  under  the  provisions  of  Section  42  Act  XXVIII  of  1866; 
but  we  are  of  opinion  that  that  Section  does  not  protect  him,  seeing 
that  he  had  notice  of  the  present  claims  prior  to  the  24th  July 
1877,  when  he  made  a  distribution  of  the  assets  of  the  deceased. 
"We  consider  that  he  is  liable  personally  to  the  present  claimants 
to  the  extent  of  any  sums  which  would  have  been  payable  to 
them  on  24th  July  1877  had  he  then  made  a  pro  rata  distribution 
as  required  by  law. 

As  the  points  involved  are  important,  and  both  parties  desire 
it,  we  have  passed  our  decision  as  above  contingent  upon  the 
opinion  of  the  Chief  Court,  and  meanwhile  stayed  all  further  pro- 
ceedings." 

Fitzpatrick  and  Lin'dsay,  JJ. — We  agree  with  the  Judges  of  1st  Xovr.  1877, 
the  Small  Cause  Court  in  thinking  that  Mr.  Bryan  was  entitled  to 
be  first  paid  by  reason  of  his  lien.  Looking  to  Section  282  of  the 
Succession  Act,  and  to  the  context  in  which  it  occurs,  we  think  it 
is  quite  clear  that  the  only  claims  to  priority  which  it  was  intend- 
ed to  exclude  were  claims  on  the  ground  that  the  debt  is  a  speci- 
alty debt,  and  on  other  grounds  ejusdem  generis,  as  e.  g.  on  the 
ground  that  the  debt  is  a  debt  of  record  or  a  debt  due  to  the 
Crown.  A  debt  secured  by  a  lien  on  property  stands  on  a  totally 
different  footing,  the  executor  or  administrator  taking  such  pro- 
perty subject  to  the  charge. 
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As  regards  tlie  second  point  referred,  we  agree  with  the 
Judges  of  the  Small  Cause  Court  in  thinking  that,  as  Mr.  Bryan's 
claim  was  based  upon  a  decree,  and  that  decree  did  not  provide 
for  the  payment  of  interest,  Mr.  Bryan  was  not  entitled  to  interest. 

The  third  point  has  been  abandoned  hy  Mr.  Sinclair  before 
us,  and  it  is  accordingly  unnecessary  to  consider  it. 

The  parties  will  bear  their  own  costs. 

No.  12. 

(RATTAN  SING  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 
Appellate  Side.  1  Versus 

(  FAJJU  SHAH,— (Defendant),— RESPONDENT. 

Case  No.  182  of  1877. 

(  FlTZPATRICK   AND   PLOWDEN,    JJ.  ) 

Tenancy  Act  {XXVIII of  18G8)  Section  5,  Clause  4 — Occupancy  rights 
— Jagirdar — Mufidur. — Held  that  the  terra  jaghirdar  includes  a  mafidar 
in  Clause  4,  Section  5  Act  XXVIII  of  18G8. 

Regtdar  appeal  from  order  of  Additional  Commissioner   Amritsar> 
dated  ^th  November  1876. 

Gouldsbury  for  Appellants. 

The  plaintiffs,  proprietors,  sued  to  obtain  possession  of  certain 
land  held  by  defendant.  The  defendant,  mafidar,  pleaded  that  he 
was  entitled  to  rights  of  occupancy. 

The  land  in  dispute,  five  kanals,  two  marlas,  is  part  of  an 
area  of  five  kanals  19  marlas  which  was  granted  by  the  zamidars 
of  the  village  to  the  defendant  for  the  maintenance  of  a  takiya  in 
the  village.  The  grant  as  a  mafi  grant  was  recommended  by  the 
Settlement  officer  for  sanction  in  1852,  aud  was  sanctioned  by  the 
Financial  Commissioner  in  1853  for  the  life  of  the  defendant. 

There  was  no  dispute  as  to  the  defendant  being  mafidar,  and 
also  the  takyidar. 

Defendant's  grand-father  used  to  be  the  takiydar  of  the  takiya, 
and  after  him  defendant's  father.  It  was  then  unoccupied  for  a 
time,  and  the  zamindars  located  other  fakirs  not  related  to  defen- 
dant. They  held  for  some  20  years,  and  during  that  time  defen- 
dant's family  were  out  of  possession.  Defendant  was  a  pahlwan, 
and  about  the  time  of  annexation  he  exhibited  his  prowess  before 
the  zamindars,  who  rewarded  him  by  restoring  him  to  the  posses- 
sion of  the  takiya,  and  granting  him  the  plot  of  laud  held  in  mafi. 
The  grant  was  for  the  maintenance  of  the  takiya.  At  settlement 
the  defendant  was  takiydar  and  in  enjoyment  of  the  proceeds  of 
the  land  (though  he  did  not  cultivate  the  land  himself),  and  when 
the  mafi  was  investigated   the  grant  was  upheld  in  his  name  for 
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life.  The  Court  of  first  instance  found  that  the  defendant  had 
not  been  in  continuous  occupation  of  the  land,  and  accordingly 
decreed  the  claim. 

The  Additional  Commissioner  on  appeal  found  that  defendant 
had  been  in  continuous  occupation  for  20  years,  and  being  of 
opinion  that  the  term  mafidar  was  comprised  in  the  term  jagfair- 
dar,  held  that  defendant  was  entitled  to  rights  of  occupancy  under 
Clause  (4)  Section  5  of  the  Tenancy  Act  1868.  The  Additional 
Commissioner  accordingly  dismissed  the  suit. 

From  this  order  the  plaiutiffs   appealed  to  the  Chief  Court 

Gouldsbury  forappellants  contended  that  the  word  "jaghirdar" 
in  Section  5  Clause  4  of  the  Tenancy  Act  1868  could  not  be  con- 
strued as  including  a  revenue-free  holder  of  the  class  to  which  the 
respondent  belonged ;  and  further,  that  respondent  had  failed  to 
prove  20  years  continuous  occupation  of  the  land  in  dispute. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Fitzpatrick,  J. — (Who  after  stating  the  questions  raised  by     Qth  Xovr.  1877, 
Gouldsbury  continued.)     The   Additional  Commissioner    decides 
both  questions  in  the  affirmative,  that  is  to  say,  iu  favor  of  the  re- 
spondent, and  I  agree  with  him. 

To  begin  with  the  former  question,  two  limitations  of  the 
meaning  of  the  term  "jaghirdar  "  have  been  suggested,  viz. 

(a.)  That  it  includes  only  persons  having  a  revenue-free 
grant  of  an  entire  village  or  a  large  division  of  the  village. 

(6.)  That  it  includes  only  persons  holding  revenue-free  on  a 
service  tenure. 

As  regards  the  first  of  these  suggested  limitations,  some  such 
limitations  no  doubt  seems  to  have  occurred  to  some  of  those  who 
took  part  in  the  proceedings  which  led  up  to  the  passing  of  the 
Tenancy  Act.  Thus,  Mr.  Prinsep,  though  he  proposed  to  concede 
as  much  (and  even  more)  to  the  holders  of  small  revenue-free  plots 
in  villages  than  to  the  holders  of  revenue-free  grants  of  entire 
villages,  appears,  from  p.p.  136  and  137  of  the  selected  papers,  to 
have  distinguished  the  two  classes — calling  the  former  "  mafidars  " 
and  restricting  the  term  "jaghidars"  to  the  latter.  I  must  say 
that,  speaking  from  many  years  experience  of  this  province,  I  do 
not  think  this  distinction  is  warranted  by  general  usage.  But 
however  that  may  be,  I  think  it  is  quite  clear  that  the  clause  of 
the  Act  we  are  now  considering  was  designedly  drawn  so  as  to 
exclude  every  distinction  of  the  sort.  It  gives  the  right  of  occu- 
pancy to  every  person  who  is  "  jaghirdar  of  the  village  or  any  part 
of  the  village,"  and  I  think  by  "  part  "  is  meant  not  merely  a  large 
division  of  the  village  but  any  plot  in  the  village  however  small, 
I  feel  confirmed  in  this  view  wheu  I  remember  that,  as  pointed 
out  by  the  the  Additional  Commissioner,  these  holders  of  small 
revenue-free  plots  have  been  regarded  as  having  a  stronger  claim 
on  the  land  than  the  holders  of  the  larger  assignments. 

I  accordingly  hold  that  the  defendant  is  not  excluded  from 
the  benefit  of  the  clause  by  reasou  of  the  smalluess  of  his  holdin". 
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As  regards  the  second  of  the  two  limitations  suggested,  viz., 
that  which  would  restrict  the  term  "jaghirdar"  to  the  holder  of 
a  service  grant,  it  is  to  be  observed  that  in  the  T >i  1 L  as  amended  by 
the  Murree  Committee,  pp.  030 — 631  of  the  selected  papers,  there 
wus  a  paragraph  added  to  the  interpretation  clause  limiting  the 
term  "jaghirdar  in  this  way,  and  that  in  the  Bill  as  finally  passed 
this  clause  was  omitted.  Now,  if  it  could  be  said  that  the  word 
"jftghirdar"  was  in  common  parlance  well  understood  to  be 
limited  in  this  way,  it  might  be  argued  that  this  paragraph  was 
omitted  as  superfluous,  but  I  do  not  think  this  can  be  said.  It  may 
bo  that  the  word  "  jagir  "  whs  originally  applied  only  to  a  service 
grant ;  but  it  has  long  became  the  practice  to  use  it  in  a  wider 
sense,  as  including  most  if  not  all  descriptions  of  revenue-free 
grants  ;  thus  the  celebrated  grant  to  Lord  Olive,  which  was  free 
from  all  conditions  of  service,  was  called  a  "jagir."  Similarly,  the 
alleged  grant  to  the  Begum  Sumroo  in  Badshahpoor,  though 
claimed  as  a  grant  free  of  service,  was  always  spoken  of  as  a  "jagir;" 
and  in  this  province  we  all  know  that  persons  like  the  defendant, 
holding  revenue-free  lands  released  to  them  as  connected  with 
some  religious  institution  or  as  a  matter  of  mere  favor,  very  com- 
monly speak  of  their  holdings  as  "  jagir." 

This  being  so,  I  have  no  hesitation  in  saying  that  in  the  ab- 
sence of  anything  to  indicate  the  contrary  we  must  presume  that 
the  interpretation  clause  by  which  it  was  proposed  to  limit  the 
meaning  of  the  term  "jagir"  to  service  grants  was  omitted,  not 
because  it  was  thought  the  limitation  would  hold  good  without  it, 
but  because  it  was  thought  undesirable  to  limit  the  scope  of  the 
operative  clause  relating  to  "jagirs"  in  this  way,  and  because  it 
was  considered  that  in  the  absence  of  any  statutory  interpretation 
the  term  jagir  would  be  construed  in  the  wider  sense. 

The  two  suggested  limitations  being  thus  disposed  of,  I  havo 
no  hesitation  in  holding  with  the  Additional  Commissioner  that 
the  present  defendant  is  a  jagirdar  within  the  meaning  of  the  4th 
clause  of  Section  5  of  the  Act. 

It  remains  to  consider  whether  the  defendant  has  succeeded 
in  proving  an  occupation  of  20  years,  and  on  this  point  too,  as  I 
have  already  said,  I  agree  with  the  Additional  Commissioner.  I 
think  with  him  that  the  defendant  having  obtained  his  jagir  as  a 
grant  from  the  zamiudars,  the  presumptiou  is  that  he  got  posses- 
sion of  the  land  and  was  not  a  mere  assignee  of  the  revenue  levia- 
ble upon  it. 

Then  we  have  the  direct  evidence  of  witnesses  to  show  that 
the  defendant  located  the  cultivators  whose  names  appear  for 
several  years  prior  to  the  second  settlement  in  the  nekasees,  and 
took  buttai  from  them,  and  this  is  confirmed  by  important  entries 
in  the  record  of  the  second  settlement. 

In  the  mafi  statement  of  that  settlement  we  find  the  land 
entered  as  "khoodkasht  mafidar,"  and  in  the  khewat  we  find  it 
recorded  that  the  mafidar  is  entitled  to  cultivate  the  land,  and 
that  the  zamindars  have  never  taken  malikana  from  him  and  have 
abandoned  their  claim  to  it.  From  about  the  time  of  the  second 
settlement  down  to  the  institution  of  this  suit  the  mafidar,  it  is 
admitted,  has  had  possession. 
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I  do  not  know  what  more  than  this   we  could  want  unless  we 
were  to  expect  the  defendant  to  bring  direct    evidence   of  his  pos- 
it for  each  harvest  of  the  20  years  separately.     I  would  dis- 
miss the  appeal  with  costs. 

No.    13. 
JOWAHIR  SING,— (  Plaintiff),— APPELLANT, 
Vei'svs 
GUNGA  TERSHAD  &  OTHERS,— (Defendants),— RESPON- 
DENTS. 

Case  No.  790  of  1877. 

(  FlTZPATRlCK    AND    PLOWDEX,    JJ.  ) 

Wind)/  Lav — Ancestral  and  acquired  property — Liability  of,  for 
fattier  *  debts  contracted  for  immoral  purposes — Suit  against  son  as  re- 
presentative—Omission  to  plead  thaf  debts  were  contracted  for  immoral 
purposes — F.stovneh — Tn  October  1875  the  present  defendants  sued  the 
present  plaintiff  and  his  brother  as  the  lesral  representatives  of  the  de- 
ceased debtor.  8her  Sin?,  their  father.  They  both  admitted  the  debt,  bnt 
the  present  plaintiff  pleaded  that  he  had  no  assets,  and  that  he  had  been 
separated  20  years  before  from  his  father.  The  Court  granted  a  decree 
aeain«l  the  brothers  jointly,  as  representatives,  recoverable  from  the  prop- 
erty of  Sher  Sine,  deceased,  in  their  hands. 

In  execution  of  that  decree  a  house  in  the  possession  of  the  present 
plaintiff  was  attached.  He  applied  for  its  release  on  the  ground  that  it 
had  been  in   his  n  for  30  years   and  w;  1   property,  anl 

that  the  debt  sued  for  had  been  contracted  for  an  immoral  purpose.  His 
application  having  been  rejected  he  instituted  the  present  suit. 

Held  that,  by  Hindu  law.  both  ancestral  and  acquired  estates  in  the 
hands  of  a  son  are  upon  an  equal  footing,  and  not  liable  for  the  father's 
debts  if  contracted  for  an  immoral  purpose  ;  and,  therefore,  that  a>  the 
plea  that  the  debts  had  been  contracted  for  an  immoral  purpose  would 
have  b"?n  a  complete  answer  to  the  former  suit,  and  the  plaintiff  had 
omitted  to  put  it  forward,  he  was  now  estopped  from  doiug  so. 

Special  appeal  from   order   of  Commissioner   Ambalah   Division, 
dated  5th  March  1 

Kali  Prosouo  Roy  for  appellant, 
Rattigau  f«>r  respondents. 

The  facts  are  fully  stated  in  the  following  judgmeut,  which 
was  delivered  by 

Plowden*,  J. — Tn  October  1875  the  present  defendants  sued 
the  present  plaintiff  and  his  brother,  sons  of  Sher  Sing,  deceased, 
for  Ra  1,240-3-6,  alleged  to  be  due  by  Sher  Sing  to  the  assignors 
of  the  plaintiffs  in  that  suit. 

The  suit  was  against  the  then  defendants  a?  legal  repre- 
sentatives of  the  deceased  debtor.  They  both  admitted  the  debt 
to  be  correct,  but   Jowahir   Sing,  now  plaintiff,   pleaded  that  he 
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had  no  assets  liable  to  the    debt,  aud  that  he  had  beeu  separated 
20  years  before  from  his  father. 

The  Court  gave  a  decree  against  the  brothers  jointly,  and 
ordered  that  the  decree  should  bo  considered  to  be  made  against 
the  property  of  Sher  Sing  in  the  hands  of  his  representatives, 
aud  remaining  arrangements  would  be  made  iu  execution  of  the 
decree. 

In  execution  of  decree  the  then  plaintiffs  attached  a  house  in 
possession  of  Jowahir  Sing.  He  applied  for  its  release  from  at- 
tachment on  the  grounds  that  it  had  been  iu  his  possession  foi  30 
years  and  was  ancestral  property,  and  that  the  debt  sued  for  had 
not  been  incurred  for  the  benefit  of  the  family,  but,  at  least  in 
part,  had  been  contracted  for  an  alleged  immoral  purpose,  viz., 
drink.     His  application  was  rejected. 

The  present  suit  is  brought  with  the  object  of  releasing  the 
house  from  attachment,  aud  comes  before  us  upon   special  appeal. 

The  first  Court  found  the  property  was  ancestral,  that  the 
debt  was  not  shown  to  have  beeu  incurred  for  an  immoral  purpose, 
that  the  plaintiff  had  not  before  objected  to  the  legality  of  the 
debt,  and  that  he  had  not  hold  adverse  possession  of  the  house. 

The  Commissioner  found  that  the  house  in  suit  belonged  to 
Sher  Sing's  estate,  aud  that  it  was  liable  to  be  sold  iu  execution 
of  the  decree  against  Dewa  Sing  aud  Jowahir  Sing. 

In  this  Court  it  was  contended  that  the  plaintiff  might  show 
that  the  debt  was  incurred  for  an  immoral  purpose,  notwith- 
standing the  existei  c !  of  the  decree  against  Jowahir  Sing,  as 
representative  of  his  father. 

For  the  respondents  it  was  contended  that  this  course  was 
not  open  to  the  plaintiff,  who  should  have  pleaded  this  in  the 
former  suit. 

In  reply  to  this  the  Babu  urged  that  there  is  a  distinction  be- 
tween the  liability  of  the  paternal  estate  and  of  the  ancestral  estate 
in  the  hands  of  the  son  for  debts  incurred  by  the  father :  that 
while  the  former  is  liable  for  all  debts  of  the  father  of  whatever 
kind,  the  latter  is  only  liable  for  his  debts  not  contracted  for  au 
illegal  or  immoral  purpose. 

If  this  be  a  sound  distinction  something  might  be  said  in 
favor  of  the  Babu's  contention  that  the  character  of  the  debt  may 
still  be  shown  notwithstanding  the  decree  in  the  former  suit. 
But  if  the  distinction  is  not  sound,  if  ancestral  and  paternal 
estates  stand  upon  the  same  footing  as  regards  liability  for  the 
father's  debts,  the  immoral  nature  of  the  debt  should  have  been 
pleaded  in  answer  to  the  first  suit. 

No  authority  was  cited  for  the  position  contended  for  by  the 
special  appellant  nor  do  I  know  of  any. 

The  Hindu  law,  as  laid  down  in  the  oldest  sources,  imposes 
upon  a  son  the  pious  duty  of  paying  his  father's  and  grandfather's 
debts,  except  debts  incurred  for  improper  purposes,  whether  or 
not  he  receives  assets.  That  law  is  not  strictly  applied  in  our 
Courts.     As  the  law    is  there   administered,  no    legal   liability  to 
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pay  the  debts  of  the  father  or  grandfather   devolves  upon  the  son 

uuless  he   receives  assets,  and   the   liability   is  limited    by    their 

extent.     The  correct   rule  seems   to  us   to    be   iudicated  by    the 

Privy   Council   in   a   passage  iu    their  judgment   in    Hunooman 

.   T    .        „„„        Pershad  Panday's*   case,  which  was  ap- 
*  6  Moore's  I.  A.  p.  393.  -,  .    ,   n-    it      •  r    n        v     t     t   it 

tXIV  B  L  K  p  187.  proved  inf  Girdhari  Lall  v.  Kantu  LalL 

By  Hiudn  law  a  son  lies   under  a  piou3 

duty  to  pay  his  father's  and  grandfather's  debts. 

"  The  freedom  of  the  son  from  the  obligation  to  discharge 
"  the  father's  debts  has  regard  to  the  nature  of  the  debt,  and  not 
**  to  the  nature  of  the  estate  whether  ancestral  or  acquired."  That 
is,  in  regard  to  the  liability  of  the  estate  found  in  the  hands  of 
the  son,  the  question  is  not  what  is  the  nature  of  the  estate,  but 
what  is  the  nature  of  the  debt  sought  to  be  charged  upon  it.  Tu 
short,  that  ancestral  and  paternal  estates  are  oii  the  same  footing. 

In  the  former  case  above-cited  the  contention  appears  to  have 
been  that  the  son  was  not  liable  to  discharge  the  father's  debts 
out  of  the  ancestral  estate,  and  iu  support  of  this  it  might  be 
plausibly  urged  that  the  ancestral  estate  being  assets  received  from 
the  grandfather,  was  not  assets  for  payment  of  the  father's  debts. 
The  answer  to  this  is  that  the  sou  acquires  his  interest  in  the 
ancestral  estate  through  his  father,  that  through  the  father  the 
ancestral  estate  devolves  upon  him.  Therefore  primd  facie  both 
estates  in  the  hands  of  the  son  are  upon  an  equal  footing. 

There  seems  to  be  no  foundation  in  authority  or  in  principle 
for  the  contention  that  a  son's  legal  obligation  to  pay  his  father'3 
debts  is  greater  than  his  pious  duty  or  moral  obligation  when  ho 
receives  paternal  estates  only. 

The  Babu  urges  that  from  paternal  estates,  the  son  is  legally 
bound  to  pay  even  the  immoral  and  illegal  debts  of  his  father. 
But  this  proposition  is  opposed  to  the  rule  laid  down  in  the  case3 
cited,  and  is  one  that  cannot  be  accepted  without  some  clear 
authority  to  support  it :  and  it  lies  at  the  very  root  of  the  conten- 
tion in  this  special  appeal. 

For,  to  turn  to  the  first  point  taken,  unless  there  is  good 
reason  shown  for  having  omitted  to  plead  the  illegality  of  the  debt 
sued  for  in  the  first  suit,  as  that  the  debt  was,  if  contracted  for  an 
illegal  purpose,  recoverable  from  the  paternal  estate,  but  not  from 
the  ancestral  estate,  and  therefore  the  material  question  in  that 
stage  of  the  proceedings  was  merely  whether  or  not  the  debt  was  iu 
fact  incurred,  the  question  as  to  which  kind  of  estate  was  liable  for 
it,  and  incidentally  thereto  the  question  of  its  nature,  being  left  for 
future  determination.  There  is  no  ground  for  holding  that  the 
enquiry  into  th6  nature  of  the  debt  could  be  postponed.  If  it  be 
the  law  that  neither  the  paternal  estate  nor  the  aucestral  estate 
is  liable  in  the  hands  of  the  heir  for  an  immoral  or  illegal  debt 
contracted  by  the  father — as  I  apprehend  the  law  is — then  it  cer- 
tainly behoves  au  heir  to  plead  the  nature  of  the  debt  at  once  or 
to  be  concluded  by  the  decree. 

Upon  the  view  we  take  of  the  law,  both  the  poiuts  raised  by 
£he  Babu  must  be  decided  against  him. 
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Ou  the  only  other  question,  namely,  whether  the  plaintiff  has 
been  in  adverse  possession  for  more  than  12  years  of  the  house  in 
suit,  I  see  no  reason  to  doubt  the  correctness  of  the  decision  of 
the  Lower  Courts. 

The  proceedings  in  the  insolvency  of  Sher  Sing,  show  very 
clearly  that  the  plaintiff  has  not  been  in  exclusive  or  adverse  pos- 
session for  so  long  a  period,  especially  the  statement  of  Sher  Sing 
on  April  15th  and  the  rubkar  of  the  17th  of  April  1869. 

I  would  accordingly  dismiss  this  special  appeal  with  costs. 

Oth  Novr.  1877.  Fitzpatrick,  J. — I  concur.     If  there  was  any  such  distinc- 

tion between  ancestral  and  acquired  property  as  Babu  Kali 
Prosono  Roy  now  attempts  to  set  up,  the  plaintiff  might  possi- 
bly bo  in  a  position  to  contend  that  it  would  have  been  no 
defence  to  the  former  suit  to  have  urged  that  the  debts  to 
recover  which  that  suit  was  brought  were  contracted  for  an  im- 
moral purpose.  He  might  perhaps  argue  that  if  he  had  plead- 
ed the  immoral  purpose  in  that  suit  he  would  have  been  met 
by  the  reply  that,  even  granting  that  the  debts  had  been  contract- 
ed for  an  immoral  purpose  they  would  still  be  recoverable  from 
the  acquired  property  of  the  deceased,  and  that  accordingly  a 
decree  should  be  passed  for  their  amount,  leaving  the  question  as 
to  what  property  would  be  liable  in  execution  of  such  decree  for 
future  determination,  inasmuch  as  it  might  be  that  the  decree- 
holder  would  bo  able  to  realize  the  amount  of  his  decree  from  the 
acquired  property  which  admittedly  was  liable  for  it. 

But,  as  my  learned  colleaguehaspointed out, there  is  no  ground 
shown  for  making  any  such  distinction  between  ancestral  and  ac- 
quired property,  and  (accordingly)  if  the  house  now  in  dispute  is 
not  liable  for  the  debts,  no  portion  of  the  deceased's  estate  is  liable, 
and  the  plea  that  the  debts  were  contracted  for  an  immoral  pur- 
pose would  have  been  a  complete  answer  to  the  former  suit. 
This  being  so,  I  agree  with  my  learned  colleague  that  if  that 
ground  was  ever  to  be  relied  on  it  ought  to  have  been  put  forward 
as  a  plea  to  the  former  suit,  and  that  the  present  plaintiff  having 
omitted  so  to  put  it  forward  is  now  precluded  from  relying  ou  it. 

This  disposes  of  the  main  ground  of  the  appeal.  On  the  ques- 
tion of  adverse  possession  it  is  enough  to  say  that  I  agree  with 
my  learned  colleague. 

No.  14. 

JIWANA  MAL— (Defendant),— APPELLANT, 

Versus 

,MUSST.   SADDAN    k   OTHERS,— (Plfts.),— RESPONDENTS, 

Appellate  Side./  •    Case  No.  393  of  1877. 

{  (  Lindsay,  Fitzpatrick,  Plowden  and  Smyth,  JJ.  ) 

Hindu  Widow — Maintenance — Suit  for  arrears  of ,  without  rate  hav- 
ing been  Jixed,  or  demand  made— Practice, — Meld  by  the  Full  Bench 
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rFlTZPATRlCK.  PloWDEN*  AND  Smyth.  ,IJ.)  that  a  suit  by  a  Hindn  widow 
for  arrears  of  maintenance,  in  the  natnre  of  a  suit  for  breach  of  an  ol 
tion  to  maintain,  will  lie,  notwithstanding  that  the   rate   of  maintenance 
has  not  been  fixed  by  agreement  or  by  decree  of  Court. 

Held  also  by  the  Full  Reneh  (FitzpAtrick.  Plowden*  asd  Smyth 
JJ.)  that  where  a  maintenance  allowance  has  been  fixed  no  demn 
required  to  be  proved  to  sustain  a  suit  for  arrears  of  such  allowance;  but 
where  no  allowance  has  been  fixed,  and  the  suit  is  one  for  damages  for 
breach  of  the  obligation  to  maintain,  it  may  or  may  not,  according  to  the 
circumstances  of  the  case,  be  necessary  to  prove  a  demand  in  order  to 
establish  the  breach  of  the  obligation. 

Held  by  the  Division  Bench  (Lindsay  and  Smyth.  JJ.)  that  the  amount 
allowed  for  the  maintenance  of  a  Hindu  widow  should  be  in  proportion  to 
her  wants,  that  is.  her  own  support  and  that  of  those  dependent  on  her, 
regard  being  also  had  in  fixing  such  amount  to  the  means  of  the  estate 
and  the  general  circumstances  of  the  particular  case. 

Special  appeal  from  order  of  Commissioner  Multan,  dated 
14th  December  1876. 

Rivaz  for  Appellant. 

Kali  Prosono  Roy  for  Respondents. 

This  was  a  suit  for  Rs.  450  for  arrears  of  maintenance  for 
three  years,  brought  by  a  widow  in  her  own  behalf,  and  as  guar- 
dian of  her  four  minor  sons,  against  her  deceased  husband's  father. 

It  was  found  that  the  husband  died  about  four  years  before 
the  institution  of  the  suit,  leaving  a  widow  and  four  sons,  the 
plaintiffs  ;  that  at  the  time  of  his  death  he  was  living  with  his 
father,  the  defendant,  a3  a  member  of  a  joint  Hindu  family  ;  that 
his  widow  and  children  continued  to  reside  for  about  a  year  after 
his  death  with  the  defeudant,  who  supported  them  ;  that  at  the 
end  of  that  time  defendant  turned  them  out  of  his  house,  and  that 
for  the  three  years  before  the  institution  of  the  suit  they  had 
supported  themselves  as  best  they  could. 

The  first  Court  gave  the  plaintiffs  a  decree  for  the  full  amount 
claimed,  being  at  the  rate  of  Rupees  12-8  per  mensem  ;  and  this 
decree  was  upheld  in  appeal  to   the  Commissioner. 

Thereupon  the  defendant  appealed  to  the  Chief  Court. 

Rivaz  for  Appellant. — A  suit  for  arrears  of  maintenance  will 
not  lie  unless  and  uutil, 

(1)  a  demand  for  maintenance  has  been  made,  and 

(2)  the  rate  of  maintenance  has  been  ascertained  either  by  a 
suit  between  the  parties  to  fix  the  amount,  or  by  private  agree- 
ment.— (No.  67  Punjab  Record  for  1871.) 

Kali  Prosono  Roy  for  Respondents. — A  suit  for  arrears  will  lie 
without  previous  deuiaud,  on  the  same  principle  on  which  a  suit 
on  a  bond  payable  on  demand  was  held  maintainable  in  No.  2i> 
Punjab  Record  1873,  without  previous  demand  made,  and  the 
Court  is  competent  in  such  a  suit  to  fix  the  rate. 

Smyth,  J. — My  opinion  is  that  a  suit  for  arrears  of  mainten- 
ance may  be  maintained  notwithstanding  tu.it  the    rate  has  not 
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previously  been  ascertained,  and  that  no  demand  has  been  made 
other  than  that  contained  in  the  plaint  at  the  time  of  action 
brought. 

I  am  supported  in  this  view  by  decisions  of  the  Madras  High 
Court  (  2  Madras  Reports,  36  ),  of  the  Bombay  High  Court  (  1 
Bombay  Reports,  194),  and  of  the  Allahabad  High  Court  (2  North- 
Western  Provinces  Reports,  170).  On  the  other  baud  in  a  case 
reported  in  6  Suth.  Weekly  Reporter,  37,  a  claim  for  arrears  of 
maintenance  was  disallowed,  and  Mr.  Justice  Macpherson  remark- 
ed that  "she"  (the  plaintiff)  "is  not  entitled  to  any  arrears  because 
there  was  no  demand  by  her  for  maintenance  till  she  brought 
this  suit." 

I  think  this  case  should  be  sent  to  the  Full  Bench  for  a  rul- 
ing on  the  following  points :  — 

1st.  Is  a  suit  for  arrears  of  maintenanc?  maintainable  when 
no  demand  for  maintenance  has  been  made  other  thau  that  con- 
tained in  the  plaint  ? 

2nd.  Is  such  a  suit  maintainable  when  the  rate  of  mainten- 
ance has  never  been  settled  by  private  agreement  or  judicial  de- 
cision 1 

Fitzpatrick,  J.— I  agree  that  the  reference  should  be  made. 

At  the  hearing  before  a  Full  Bench,  Rivaz  for  appellant  fur- 
ther contended  that  in  the  cases  quoted  by  Smyth,  J.  in  his  re- 
ferring order,  it  did  not  appear  whether  a  demand  for  mainten- 
ance had  been  made  or  not.  In  further  support  of  his  previous 
contention  he  quoted  Rattigan's  Select  Cases  on  Hindu  Law,  Vol. 
II  p.  206,  7.  S.  Weekly  Reporter,  p.  252,  and  VI  Suth.  Weekly  Re- 
porter, p.  37. 

Kali  Prosouo  for  respondents  relied  on  the  authorities  quoted 
by  Smyth,  J.  in  his  referring  order,  and  on  the  Privy  Council 
judgment  in  12  Bengal  Law  Reports,  p.  238,  and  also  contended 
that  the  expression  of  opinion  in  6  B.  W.  R.  was  a  mere  obiter 
dictum. 

Rivaz  in  reply  contended  that  the  Privy  Council  judgment 
was  distinguishable  on  the  ground  that  in  that  case  there  appear- 
ed to  be  a  fixed  rate. 

The  following  judgments  were  delivered  by  the  Full  Bench. 

Fitzpatrick,  J. — I  find  it  convenient  to  answer  the  second 
of  the  two  questions  put  by  the  Divisiou  Bench  first,  and  I  think 
in  order  to  answer  it  properly  it  is  necessary  to  bear  in  mind  the 
distinction  pointed  out  at  the  hearing  by  my  learned  colleague 
Mr.  Justice  Plowden,  betweeu  a  suit  for  damages  for  a  breach  of 
the  obligation  to  maintain,  and  a  suit  for  arrears  of  an  allowance 
fixed  in  commutation  of  a  right  to  bo  maintained.  Given  the 
obligation  and  the  breach,  a  suit  of  the  former  description  it  seems 
to  me  lies,  though  the  scale  ou  which  or  the  style  in  which  the 
person  entitled  to  maintenance  has  aright  to  be  maintained,  may 
never  have  been  reduced  to  certainty  by  an  agreement  or  decree 
of  Court.     The  damages  to  be  awarded  would    be  determined  ac- 
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cording  to  the   general  rules   fixing  th  e    measure  of  damages  in 
suits  for  breaches  of  obligations. 

They  might  or  might  not  be  equal  to  the  amount  which  the 
Court  would  award  if  it  were  fixing  a  maintenance  allowance  pros- 
pectively for  a  period  equal  to  that  during  which  the  breaoh  of 
obligation  has  continued.  Whether  they  would  or  not  would 
depend  on  the  circumstances  of  the  case.  The  main  point  to  be 
looked  to  would  of  course  be  the  amount  of  damage  caused  to 
the  plaintiff  by  the  breach  of  the  obligation. 

If  therefore  we  are  to  understand  the  second  question  put 
to  us  as  meaning  whether  a  suit  for  breach  of  an  obligation  to 
maintain  can  be  sustained  before  any  maintenance  allowance  has 
been  fixed  by  an  agreement  or  a  decree,  I  would  answer  it  in  the 
affirmative,  and  I  think  we  must  understand  that  question  in  this 
sense  ;  for  to  ask  whether  a  suit  for  arrears  of  an  allowauce  on 
account  of  maintenance  could  be  maintained  before  the  rate  of 
such  allowance  is  fixed  would  be  altogether  unmeaning. 

Turning  now  to  the  first  question  put,  I  think  that  when  an 
allowauce  on  account  of  maintenance  has  been  fixed  by  an  agree- 
ment or  decree,  a  suit  for  arrears  of  such  allowauoe  can  be  main- 
tained without  proof  of  a  demand.  Our  Courts  do  not  a3  a  rule 
refuse  a  plaintiff  a  decree  in  a  suit  for  the  recovery  of  an  ascer- 
tained sum  payable  by  the  defeudaut  merely  because  he  does  not 
prove  a  demand.  They  might  in  some  cases  refuse  the  plaintiff 
his  costs  if  it  appeared  that  he  could  have  had  the  money  by  ask- 
ing for  it,  but  they  would  not  refuse  him  a  decree. 

On  the  other  haud,  when  the  suit  is  not  one  for  arrears  of  a 
fixed  allowance  but  for  damages  for  breach  of  an  obligation  to 
maintain,  it  would  in  most  cases  be  necessary  for  the  plaintiff  to 
prove  that  he  had  applied  to  the  defeudaut  to  maintain  him  and 
that  the  defeudaut  had  refused.  The  obligation  to  maintain 
clearly  does  not  as  a  general  rule  involve  a  duty  to  seek  out  the 
person  to  be  maintained  and  offer  him  food  and  clothes  or  money 
■whether  he  needs  it  or  not.  It  is  as  a  general  rule  simply  an  ob- 
ligation to  maintain  if  called  upon  to  do  so,  and  when  it  is  so 
there  could  of  course  be  no  breach  until  a  demand  had  been  made. 

But  there  are  clearly  some  cases  in  which  a  breach  of  the 
obligation  to  maintain  might  occur,  and,  a  suit  might  consequent- 
ly be  maintained  without  any  formal  demand  being  made,  aud  the 
case  which  ha3  giveu  rise  to  this  reference  seems  to  be  one  of  them. 
If  a  widow  entitled  to  maintenance  is  living  with  the  member  of 
her  family  who  is  bound  to  maintain  her,  aud  he  turns  her  out  of 
the  house,  as  the  defendant  in  this  case  is  said  to  have  done,  he 
is  obviously  guilty  of  a  breach  of  his  obligation  to  maintain  her, 
or  rather  he  repudiates  that  obligation  altogether,  aud  she  may 
maintain  a  suit  for  damages  without  first  going  back  and  goin<; 
through  the  form  of  asking  to  be  maintained.  I  would  accord- 
ingly answer  the  first  of  the  two  questions  put,  by  saying  that 
where  a  maintenance  allowance  has  been  fixed  no  demaud  need 
be  proved  in  order  to  sustain  a  suit  for  arrears  of  such  allowance  ; 
but  that  when  no  allowance  has  been  fixed,  aud  the  suit  is  cue  for 
damages  for  breach  of  the  obligation  to   maintain  it  may  or  may 
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not  according  to  the  circumstances  of  the  case  be  necessary 
fur  the  plaintiff  to  prove  a  demand  in  order  to  establish  the  breach 
of  the  obligation.  I  would  add  that  in  the  case  out  of  which  this 
reference  has  arisen,  there  would  be  uo  need  to  prove  a  demand. 

PloWden,  J. — The  questions  referred  for  opinion  seem  to  me 
to  be  questions  of  practice  rather  than  of  law,  and  the  practice 
upon  the  points  involved  can  scarcely  be  said  to  be  governed  at 
present  by  any  definite  settled  rules. 

Both  questions  relate  to  suits  for  arrears  of  maintenance, 
that  is  to  say,  for  a  sum  of  money  by  way  of  an  allowance  for 
maintenance   or  alimony  for  a  period  which  is  past. 

Now,  I  think  it  may  be  said  with  safety,  that  the  Hindu  law 
knows  nothing  of  a  money  allowance,  or  alimony.  The  maintenance 
contemplated  by  that  law  is  food  aud  raiment,  with  residence  iu 
the  family  dwelling  house. 

The  commutation  of  food  and  raiment  for  a  money  allowance 
is  apparently  of  quite  recent  origin,  and  is  the  work  of  our  Courts. 

The  result  seems  to  me  to  be  this:  that  when  a  question 
arises  among  Hindus,  as  to  tho  right  to  bo  maintained  or  the  ob- 
ligation to  maintain,  the  existence  of  the  right  or  obligation  must 
be  determined  by  reference  to  the  Hindu  law  or  custom  having 
the  force  of  law. 

When  the  question  is  as  to  the  manner  in  which  the  right 
to  be  maintained  is  to  be  enforced,  or  an  omission  or  refusal  to 
perform  the  obligation  is  to  be  compensated,  the  question  is  mere- 
ly oue  as  to  the  relief  to  be  giveu,  aud  belongs  not  to  Hindu  law, 
but  to  the  domain  of  practice. 

I  have  not  been  able  to  find  any  general  ride  of  practice  laid 
down  iu  the  reported  cases,  and  it  seems  to  me  very  doubtful 
whether  any  general  rule  cau  be  laid  down   applicable  to  all  cases. 

It  certainly  cannot  in  my  opinion  be  said  that  a  previous 
demand  is  in  all  cases  necessary  before  a  suit  for  arrears  of  main- 
tenance can  be  brought.  The  obligation  to  maintain  when  it  exists 
is  not  a  conditional  obligation  ;  and  no  previous  demand  would  be 
necessary  to  a  suit  for  prospective  maintenance. 

When  there  has  been  a  clear  breach  of  the  obligation  to 
maintain  giving  rise  to  a  secondary  obligation  to  compensate  the 
person  injured,  I  kuow  of  no  principle  upon  which  it  can  be 
said  that  a  demand  must  be  made  before  there  is  a  cause  of  action. 

Take  the  case  of  a  father-indaw  wrongfully  turning  his  son's 
widow  out  of  the  house.  Could  it  be  said  that  if  she  strove  to 
support  herself,  and  failing  came  into  Court  and  sued  for  a  sum  of 
money  by  way  of  maintenauce  from  the  day  she  was  turned  out, 
she  had  no  cause  of  action  because  she  had  made  no  previous 
demand1?  or  because  she  and  her  father-in-law  had  not  settled  the 
rate  of  maintenance  1  or  because  she  had  not  rushed  into  Court 
the  next  day1? 

Treating  the  questions  referred  as  questions  of  practice,  it 
seems  to  me  that  uo  suit  should  bo   dismissed  merely  because   no 
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previous  demand  for  maintenance  has  been  made  or  no  rate  settled 
re  suit. 

I  think  it  would  depend  entirely  upon  the  circumstances  of 
each  case  what  the  ordenshould  be.  A  case  might  arise  in  which 
it  would  be  just  to  refuse  relief,  because  no  previous  notice  had 
b?<ru  given  of  die  claim,  bu:  tint  u  n  very  different  thing  from 
saying  that  demand  is  essential  in  order  to  give  a  cause  of  action. 

The  view  I  have  endeavoured  to  express  is  that  the  matters 
referred  are  points  of  practice  lying  within  the  judicial  discretion 
of  the  Courts,  while  the  practice  is  not  governed  by  settled  rules. 

This  seems  to  me  to  be  borne  out  by  the  observations  of  Sir 
Lawreuce  Peel  in  the  case  (reported  at  Yyavastha  Darpana,  p.  384, 
and  Rattigans  Select  Cases,  p.  202)  which  was  quoted  with  approval 
by  the  Privy  Council  in  the  case  at  XII  B.  L.  R.  p.  328. 

There  he  says  "  We  shall  award  10  Rs.  per  month,  and  the 
"  back  maintenance  must  date  only  from  the  date  of  the  demand. 
"  We  might  in  a  proper  case  say  there  shall  be  no  back  maiuteu- 
"  ance,  and  further  maintenance  should  be  enjoined  only  on  the 
<{  condition  of  resideuce  with  the  late  husband's  family;  but  in 
*'  this  case,  we  thiuk  there  is  no  ground  for  attaching  any  such 
t*  condition  to  the  award  of  maintenance." 

In  my  opinion,  then,  both  questions  referred  should  be  an- 
swered in  the  affirmative,  on  the  ground  that  no  previous  demand 
for  maintenance  or  previous  settlement  of  the  rate  is  by  law 
essential  to  entitle  a  person  to  claim  arrears  of  maintenance  by  a 
suit. 

Shyth,  J.,  I  concur  with  Mr.  Justice  Plowden.  (Jtk  Deer.  1S77{ 

The  appeal  having  been  remitted  back  to  the  Division  Bench 
came  on  for  hearing  before  Lindsay  and  Smyth,  JJ.  The  judg- 
ment of  the  Division  Bench  was  delivered  by 

Lindsay,  J.  The  questions  referred  to  a  Full  Bench  have 
been  answered  in  the  affirmative. 

We  now  proceed  to  determine  this  appeal.  The  question  is 
upon  what  principle  have  the  Courts  fixed  Rs.  12-3  p.  m.  as  the 
Bum  payable  to  the  widow,  the  plaintiff. 

The  rate  fixed  may  be  correct,  but  the  principle  upon  which 
the  amount  has  been  fixed,  viz  Rs.  12-8  p.  m.  is  not  shown. 

After  the  widow's  husband  died,  the  family  consisted  of  the 
father,  two  sons  and  two  unmarried  daughters,  besides  the  widow 
and  her  four  children;  one  child  has  since  died. 

The  share  of  the  deceased  husband  at  the  time  of  his  death 
at  the  outside  would  have  been  Rs.  150  p.  a.  assuming  the  profits 
to  have  been  Rs.  600  p.  a.  as  alleged. 

But  against  this  w?  have  to  bear  in  mind  that  the  father  had 
to  support  two  unmarried  daughters.  What  their  mainteuaco 
would  cost  we  are  not  in  a  position  to  state.  That  must  be  deter- 
mined by  the  Lower  Courts. 
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We  give  an  extract  from  the  Tagore  Lectures  for  1870,  at 
pp.  140,  141,  which  fairly  describes  the  principles  which  should 
guide  a  Court  iu  determiuing  the  amouut  of  maintenance  payable 
to  a  widow.  ^ 

"  Before  partition,  she  is  entitled  to  maintenance  to  the  ex- 
"  tent  which  is  equivalent  to  the  use  of  the  joint  property,  in  tho 
"  same  way  as  her  husband  was  entitled  to  it,  remembering  al  • 
"  ways  that  as  a  female  she  is  under  the  protection  of  her  natural 
"  guardian. 

"  The  amount  allowed  for  the  maintenance  of  a  widow  should 
"  be  in  proportion  to  her  wants,  that  is,  sufficient  for  her  own  sup- 
"  port  and  that  of  those  immediately  dependent  on  her.  The 
"  means  of  the  estate  should  be  considered,  and  the  general  cir- 
"  cumstances  of  the  particular  case,  the  guide  for  settling  the 
"  amount  of  maintenance,  there  being  no  fixed  rate  or  proportion 
"  laid  down." 

We  remand  the  case  to  the  first  Court  for  re-trial  and  deter- 
mination  with   reference   to  the  above  remarks. 

All  costs  to  be  costs  in  the  cause. 
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No.  15. 

BAJA  KHAN,—  (Plaintiff)  —APPELLANT,  \ 

Versus  \  Appellate  Side. 

BIRJU,  DULA  &  BATTALIA,— (Defdts.),—  RESPONDENTS.  ) 
Civil  Case  No.  27 -i  of  1877. 

(FlTZPATRICK   AND    PlOWDEST,    JJ.) 

Joint  iivmoveable  property,  owned  by  Hindus — Sale  of  Share  in — Right 
of  Nahomedan  auction  purchaser  to  partition. — R.  obtained  a  decree 
against,  one  M.,  a  Hindu,  in  execution  of  which  M's  eighth  share  in  a 
haveli  was  sold  by  public  auction,  and  purchased  by  B.  K.  a  Mahomedan. 
In  a  suit  instituted  by  B.  K.  for  partition,  which  was  resisted  by  the 
remaining  sharers  in  the  haveli,  who  were  Hindus,  held  that  B.  K.  was 
entitled  to  partition  and  possession  of  the  share  purchased  by  him. 

Regular  appeal  from  order  of  Commissioner  Jalandhar,  dated  7th 
December  1870. 

Itattigan  for  Appellant. 

Spitta  for  Respondents. 

One  Rahim-ud-din  obtained  a  decree  against  Milkhi,  in  execu- 
tion of  which  he  had  sold  Milkhi's  eighth  share  in  a  haveli  at 
Jalandhar.  The  plaintiff,  BajaKhan,  became  the  purchaser  at  the 
auction  sale  for  Rs.  400,  and  accordingly  sued  for  partition  and 
possession  of  the  share  so  purchased  by  hirn.  The  first  Court 
decreed  the  claim. 

The  Commissioner  on  appeal  held  "  that  the  sale  was  of  pro- 
"  perty  of  which  it  was  impossible  to  give  possession."  He  also 
found  "  that  the  whole  transaction  was  a  collusive  one,  plaintiff 
*'  pretending  to  buy  the  share  in  collusion  with  the  decree-holder 
"  Rahim-uddin,  with  intent  to  compel  the  other  sharers  to  make 
"  up  this  amount  (i.  e.  the  amount  of  purchase  money)  to  be  paid 
"  over  to  Rahim-uddin  if  obtained."  The  Commissioner  accord- 
ingly held  the  sale  to  be  invalid,  and  that  Rahim-uddin  (who  was 
no  party  to  the  suit)  should  repay  the  amount  received  back  to  the 
Court  for  delivery  to  plaintiff. 

From  this  order  plaintiff  appealed  to  the  Chief  Court.  The 
following  judgments  were  delivered  : — 

Fitzpatrick,  J. — If  the  Commissioner's  decision  was  to  be  3rd  Augt.  1877. 
understood  as  meaning  that  a  decree  was  to  issue  against  Rahim- 
ud-din  for  refund  of  the  purchase  money,  it  of  course  could  not  be 
sustained,  as  Rahim-ud-din  is  no  party  to  the  suit. 

I  think  however  that  what  is  meant  is  that  the  plaintiff's  suit 
should  be  dismissed  and  the  plaintiff  left  to  recover  his  money  in 
further  proceedings  against  Rahim-ud-din. 

But  even  taking  the  decision  in  this  sense  I  do  not  think  it 
can  be  upheld.     I  am  not  quite  sure  that  I  unuerstaudAightly  what 
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the  Commissioner  means  by  the  sale  being  a  "  collusive  one,  plain- 
tiff pretending  to  buy  the  share  in  collusion  with  the  decree-holder." 
Apparently  what  he  means  is  that  the  decree-holder  was  the  real 
purchaser.  But  suppose  he  was,  and  suppose,  as  the  Commissioner 
thinks  he  did,  he  bid  up  beyond  the  real  value  of  the  property  iu  the 
hope  that  the  judgment-debtors  or  their  friends  would  be  induced  to 
bid  higher  still  to  avoid  the  annoyance  and  inconvenience  of  having 
a  stranger  as  a  sharer  in  the  house,  how  could  this  affect  the  validity 
of  the  sale  ?  The  decree-holder  had  a  perfect  right  to  bid  tip  and 
raise  the  price  as  high  as  he  pleased,  provided  he  chose  to  take  the 
chance  of  having  the  property  knocked  down  to  him  and  left  on  his 
hands  at  a  price  (to  be  deducted  from  the  amount  of  his  decree) 
exceeding  its  real  value.  And  as  to  there  being  practical  difficul- 
ties ahout  a  partition,  that  would  not  affect  the  validity  of  the  sale. 

There  doubtless  are  practical  difficulties  when  a  share  in  a 
house  of  this  sort  is  sold  in  execution.  One  party  or  the  other  is 
sure  to  demand  a  partition,  as  the  plaintiff  iu  this  case  has  done, 
aud  the  result  I  believe  is  that  for  want  of  a  law  enabling  the 
Courts  to  deal  properly  with  such  cases  an  actual  partition  has  to 
be  made  some  how  or  other  as  best  it  may,  and  the  parties  are  left 
either  to  buy  one  another  out  or  to  devise  the  most  extraordinary 
shifts  and  contrivances  for  screening  off  their  respective  portions 
from  one  another. 

But  no  case  has  been  cited  to  us  in  which  it  has  been  held 
that  fortius  reason  a  share  should  not  be  sold  in  execution,  or  that 
on  a  share  being  sold  the  purchaser  could  not  demand  a  partition. 

The  Commissioner's  decision  must  be  reversed,  with  costs  to 
the  appellant. 

3rd  Axigt.  1877.  Plowden,  J. — I  have  had  considerable  doubt  as  to  the  proper 

order  to  be  made  in  this  case.  After  consideration  I  have 
come  to  the  conclusion  that  it  is  very  doubtful  whether  there  is,  as 
the  law  at  present  stands,  any  power  in  the  Civil  Courts  to  direct 
what  alone  would  appear  to  afford  an  equitable  solution  of  such  a 
difficulty  as  has  arisen  in  this  case,  namely  to  direct  that  the  pro- 
perty be  sold  as  a  whole,  power  being  reserved  to  the  parties  to 
bid  for  it,  and  the  sale  proceeds  being  divided  according  to  the 
extent  of  their  respective  interests. 

Nothing  short  of  necessity  would  justify  the  Courts  in  assum- 
ing such  a  power,  in  the  absence  of  an  express  provision  of  the  law 
empowering  them  to  give  such  directions.  It  would  be  necessary 
to  shew  either  that  a  partition  was  physically  impossible  or  that 
the  inconvenience  arising  from  a  partition  would  be  so  utterly  in- 
supportable that  justice  imperatively  demanded  that  partition 
should  not  be  effected.  Neither  of  these  conditions  is  here  estab- 
lished. It  is  not  shewn  that  partition  is  impossible,  and  I  do  not 
think  the  circumstance  that  the  purchaser  claiming  partition  is  a 
Mahoniedan  and  the  owners  of  the  remaining  shares  iu  the  property 
are  Hindus  is  sufficient  ground  for  refusing  partition.  It  does  not 
necessarily  follow  that  because  the  purchaser  is  entitled  to  person- 
ally occupy  the  portion  of  the  premises  allotted  to  him  he  will  do 
so  or  that  his  personal  residence  there  will  disable  the  other  sharers 
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from  occupying  their  own  portion  of  the  premises  though  it  may 
cause  them  some  discomfort. 

The  division  must  of  course  be  made  in  such  a  manner  as  to 
cause  the  least  possible  inconvenience  to  those  already  in  possession, 
consistently  with  the  purchaser  receiving  bis  proper  share  of  the 
premises. 

The  leading  authority  as  to  the  purchaser's  right  to  actual 
possession  is  a  Full  Bench  ruling  of  the  Bengal  High  Court  in  2 
S.  W.  R.  Mite.  C.  p.  30,  which  has  subsequently  been  followed, 
and  which  should,  I  think,  govern  our  decision  in  cases  like  the 
present  until  the  law  is  amended.  It  is  proposed  to  give  a  power 
such  as  I  have  above  mentioned  in  the  Bill  relating  to  the  transfer 
of  property  now  before  the  Legislative  Council. 

With  these  observations  I  assent  to  the  order  proposed  by  my 
learned  colleague. 


>  Appellate  Side> 


No.  16. 

MAMRAJ,— (Plaintiff)—  APPELLANT, 

Versus 

MUSSTT.  BELASO,  GUARDIAN  OF  GUNGA  RAM,— 
(Defendant),— RESPONDENT. 

Case  No.  489  of  1877. 

(  Plowdex  and  Skits,  JJ. ) 

Ancestral  property — Liability  for  debt*  of  deceased  father — Debts  con- 
tracted  for  immoral  purposes — Onus  of  proof. — No  inflexible  general  rule 
can  be  laid  down,  in  a  suit  by  a  creditor  against  the  son  of  a  deceased 
Hindu,  in  order  to  declare  ancestral  property  in  the  hands  of  the  latter  lia- 
able  to  sale  in  satisfaction  of  the  debt  sued  upon,  as  to  whether  the  plain- 
tiff is  bound  to  prove  the  nature  of  the  debt,  or  the  defendant. 

Question  discussed  as  to  whom  the  onus  would  lie  on  under  certain 
cii  cumstanccs. 

Regular  Appeal  from  order  of  Additional  Commissioner,  Dehli 
Division,  dated  11th  December  1876. 

Rattigau  for  Appellant. 

In  the  Chief  Court  the  following  judgments  were  delivered: — 

Plowdex,  J. — The  question  at  issue  iu  this  appeal  is  whether  l^th  Augt.  1S77. 
in  a  suit  by  a  creditor  against  the   son  of  a   deceased    Hindu,    in 
order  to  declare  ancestral  property  in  the  hands  of  the  latter  liable 
to  sale  in  satisfaction  of  the  debt  sued  upon,  the  plaintiff  is  bound 
to  prove  the  nature  of  the  debt,  or  the  defendant. 

For  the  plaintiff,  appellant,  it  is  contended  that  the  burden 
of  proof  lies  upon  the  defeudaut  to  show  that  the  debt  was  incur- 
red for  an  improper  purpose,  and  that  iu  default  of  such  proof  the 
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plaintiff  is  entitled  to  succeed  upon  proof  of  a  loan  contracted  by 
the  father.  And  we  have  been  referred  to  the  Privy  Council  de- 
cision iu  the  case  of  Girdhari  Lall  v.  Kantu  Lall,  14  B.  L.  R.,  187. 

I  am  clearly  of  opinion  that  in  that  case  no  rule  was  laid 
down  on  the  precise  point  before  us,  and  no  ride  is  to  be  deduced 
from  the  expressions  in  that  case,  nor  am  I  aware  of  any  authority 
bearing  directly  upon  the  point. 

In  my  opinion  it  would  be  difficult  to  lay  down  any  inflexible 
general  rule  on  the  subject,  and  it  is  not  desirable  to  attempt  it. 

In  the  present  case  the  debt  sued  upon  was  contracted  by  the 
deceased  Anant  Ham  from  plaintiff  in  person,  some  7  years  ago, 
and  the  defendant  is  a  miuor.  No  decree  was  obtained  against 
the  father  in  his  life-time. 

The  plaintiff  is  thus  in  a  position  to  declare  affirmatively  of 
his  own  knowledge  the  circumstances  under  which  the  debt  was 
contracted,  and  he  has  made  a  statement  on  the  point.  The  sou 
knows  nothing  and  could  know  nothing  of  the  circumstances. 

The  plaintiff  is  seeking  to  charge  the  estate  in  the  hands  of 
the  minor  heir,  and  assuming  that  the  defence  were  simply  that, 
the  debt  was  never  incurred,  it  would  clearly  lie  upon  the  plaintiff 
to  prove  that  the  money  was  advanced,  and  if  ho  alleged  that  it 
was  advanced  for  a  specific  purpose  it  would  I  think  rest  with  him 
to  prove  his  allegation. 

It  seems  to  me  that  he  is  bound  to  prove  affirmatively  all 
that  is  necessary  to  be  proved  in  order  to  charge  the  estate  in  the 
hands  of  the  heir  before  the  latter  is  called  upon  to  prove  any- 
thing. 

Now,  as  the  heir  is  not  bound  to  discharge  all  debts  of  his  an- 
cestor there  must  I  think  be  at  least  pritnd  facie  proof  that  the 
debt  is  of  such  a  nature  as  to  render  the  estate  liable,  at  least 
when  the  circumstances  are  such  that,  the  plaintiff  might  have  had 
and  professes  to  have  had  some  knowledge  of  the  purpose  for 
which  the  money  was  required.  It  might  be  otherwise  if  the 
plaintiff  came  into  Court  under  such  circumstances  that  he  kuew 
nothing  more  than  the  fact  that  the  money  had  been  advanced  :  if 
for  instance  the  debt  were  one  due  to  his  father,  who  had  kept  no 
books,  and  the  plaintiff  had  been  a  stranger  to  the  transaction. 
Perhaps  in  that  case  the  presumption  that  the  debt  was  incurred 
for  a  legitimate  purpose  would  properly  arise  in  his  favor. 

Granting  that  the  presumption  is  generally  speaking  in  favor 
of  a  debt  being  incurred  for  a  proper  rather  than  for  an  improper 
purpose,  it  has  been  held  that  a  like  presumption  in  favor  of  a  per- 
son that  he  would  not  transgress  the  provisions  of  a  statute,  must 
give  way  before  the  rule  that  when  the  subject-matter  of  the 
allegation  lies  peculiarly  within  the  knowledge  of  one  of  the  parties 
he  must  prove  it,  and  that  the  presumption  did  not  discharge  him 
of  the  "  onus."— (I  Taylor  on  Evidence,  pp.  379,  381,  5th  Edition). 
Now  in  this  case  the  Court  has  held  that  the  plaintiff  having 
specifically  alleged  that  the  loan  was  made  for  a  certain  purpose 
has   failed  to  prove  it;  aud  has  dismissed  the  suit. 
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The  dismissal  appears  to  me  to  involve  simply  a  finding  that 
the  plaintiff  has  failed  to  prove  affirmatively  that  the  debt  with 
which  he  seeks  to  charge  the  inheritance  was  a  debt  for  which  the 
estate  was  liable  in  the  hands  of  the  heir,  he  (plaintiff)  being  in  a 
position  to  know  and  asserting  that  he  did  know  the  object  for 
which  the  loan  was  made. 

I  think,  though  I  admit  the  question  is  one  of  some  nicety 
and  difficulty,  that  the  suit  upon  that  finding  was  properly  dis- 
missed, having  regard  to  Sections  101,  102  and  103  of  the  Indian 
Evidence  Act. 

The  finding  it  must  be  observed  is  not  the  same  as  a  finding 
that  the  debt  is  proved  to  be  incurred  for  an  improper  purpose, 
nor  does  it  involve  any  presumption  that  it  was  incurred  for  an 
improper  purpose.  It  is  a  purely  negative  finding  and  nothing  is 
presumed.  It  amounts  to  this:  "nothing  is  proved  by  the 
plaintiff  as  to  the  nature  of  the  debt  sought  to  be  enforced,  and  the 
defendant  cannot  under  the  circumstances  be  called  upon  to  prove 
anything,  the  suit  must  therefore  be  dismissed  as  the  plaintiff  has 
failed  to  show  himself  entitled  to  the  relief  sought." 

I  do  not  think  the  fact  that  the  defendant,  a  minor,  has  sug- 
gested that  the  debt  was  incurred  for  an  immoral  purpose  affects 
the  true  question.  For  it  does  not  lie  upon  him  to  prove  this  unless 
and  until  the  plaintiff  has  made  out  a  primd  facie  case  of  a  liability 
oil  the  defendant. 

Further,  if  the  general  presumption  be  in  favor  of  the  claim, 
namely  that  the  debt  was  incurred  for  a  proper  rather  than  an 
improper  purpose,  I  think  very  slight  evidence  of  a  likelihood 
that  the  debt  may  have  been  incurred  for  immoral  purposes 
would  be  sufficient,  in  a  case  like  the  present  where  there  could 
be  no  special  knowledge  on  the  part  of  the  defendant  to  rebut 
the  presumption  and  shift  the  burden  of  proof  back  upon  the 
plaintiff.  In  the  present  case  there  is  such  evidence  to  the  effect 
that  the  deceased  debtor  was  a  man  of  loose  habits  and  immoral 
character. 

Upcn  the  whole  case  I  think  the  order  of  the  Additional 
Commissioner  was  correct,  and  that  this  appeal  should  be  dismis- 
sed with  costs. 

Smyth,  J. — The  circumstances  of  the  present  case,  and  the  ^lih  Aunt.  1877, 
grounds  upon  which  the  Additional  Commissioner  held  that  the 
burden  of  proving  the  purpose  for  which  the  debt  was  contracted 
by  the  deceased  Anant  Ram  was  upon  the  plaintiff  are  thus  des- 
cribed by  the  Additional  Commissioner  in  his  judgment  of  the 
11th  December  1876  : — 

"  It  has  to  be  considered  that  when  the  debt  was  incurred 
''about  4  years  ago  Gunga  Ram  was  a  minor,  and  the  affairs  of 
"  the  family  were  mauaged  by  Anant  Ram,  his  father,  who  was 
"  the  only  person  competent  to  manage  them. 

"  The  question  is  not  of  auy  alienation  made  by  him,  but 
"  whether  the  debt  was  one  for  which  the  ancestral  property  can 
"  be  held  liable.  The  defendant's  reason  for  calling  this  in  ques- 
"  tiou  is   that   Auaut  Ram   was  a  spendthrift  and  incurred  con- 
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"  siderable  expenditure  for  immoral  purposes,  for  which  the  an- 
"  cestral  estate  would  not  be  liable.  Under  these  circumstances 
"  the  principle  laid  down  in  Section  106  of  the  Indian  Evidence 
"  Act  that  '  when  a  fact  is  especially  within  the  knowledge  of  any 
"  '  person  the  burden  of  proving  that  fact  is  upon  him,'  seems  to 
u  apply.  In  the  case  of  llanuman  Parshad  Panday  v.  Mussammat 
"  Babooee  Jlfunraj  Koomveree  (6  Moore's  Indian  Appeals,  page  392) 
"  the  Judicial  Committee  of  the  Privy  Council  observed  that  a 
"  '  lender  of  money  may  reasonably  be  expected  to  prove  the  cir- 
"  '  cumstances  connected  with  his  own  particular  loan  '  and  after 
"  the  death  of  the  borrower  his  heirs  cannot  be  said  to  be  in  as 
"  good  a  position  for  doiug  so  as  the  lender  is. 

"  When  therefore  they  have  a  reasonable  ground  for  believ- 
"  ing  that  the  loan  is  not  one  for  which  they  are  liable,  the  bur- 
"  den  of  proof  of  the  circumstances  under  which  the  debt  was  in- 
"  curred  would  seem  to  rest  upon  the  lender.  I  therefore  hold 
"  that  the  burden  of  proof  is  in  the  present  case  upon  the  plaintiff." 

The  Additional  Commissioner  then  proceeded  to  consider 
the  evidence  adduced  for  the  plaintiff,  and  in  the  result  found 
"  that  the  plaintiff  lias  failed  to  prove  that  the  debt  was  incurred 
"  for  purposes  for  which  the  estate  can  be  charged  in  the  hands  of 
"  the  heirs." 

I  interpret  the  Additional  Commissioner's  decision  to  mean 
that  when  a  debt  is  contracted  by  a  Hindu,  his  son  being  at  that 
time  a  minor,  and  when  after  the  debtoi-'s  death  proceedings  are 
taken  by  the  creditor  to  make  the  ancestral  property  liable  for 
the  debt,  and  when  in  such  proceedings  the  son  shows  that  the 
father  was  a  spendthrift  and  used  to  incur  considerable  expendi- 
ture for  immoral  purposes,  the  burden  of  proving  that  the  debt 
was  not  incurred  for  an  immoral  purpose  will  be  shifted  on  to  the 
plaintiff. 

I  am  not  prepared  to  hold  that  the  rule  which  would  impose 
the  burden  of  proof  on  the  plaintiff  under  the  circumstances  thus 
stated  would  in  all  cases  be  a  just  one. 

The  Additional  Commissioner  has  relied  upon  a  remark  of  the 
Privy  Council  in  the  case  of  Hanuman  Parshad  without  consider- 
ing the  circumstances  of  that  case  or  the  particular  class  of  cases 
which  the  Privy  Council  had  in  view  when  they  made  it. 

In  those  cases  the  loan  was  charged  upon  the  ancestral  land 
at  the  time  the  money  was  advanced  by  the  lender,  and  as  it  may 
therefore  be  presumed  that  the  lender  contemplated  the  conting- 
ency of  having  to  proceed  against  the  ancestral  estate  to  obtain 
repayment,  and  as  he  knew  that  such  a  charge  would  be  valid 
only  when  the  loan  was  raised  for  necessary  purposes,  it  is  only 
reasonable  to  suppose  that  he  would  make  the  necessary  enquiries 
into  the  circumstances  of  the  loan  and  satisfy  himself  as  to  its 
necessity  before  advancing  the  money. 

It  may  be  well  to  quote  the  Privy  Council's  remarks  in  the 
case  referred  to  at  greater  length  than  was  done  by  the  Addition- 
al Commissioner.  A  dictum  of  the  Agra  Sudder  Court  had  been 
quoted  and  relied  on  iu  support  of  the  contention  that  where  the 


Apeil  1S7S.  ]  CIVIL  JUDGMENTS.  83 

factum  of  a  deed  of  charge  by  a  manager  for  an  infant  is  estab- 
lished, and  the  fact  of  the  advance  is  proved,  the  presumption  of 
law  is  prima \  facie  to  support  the  charge,  aud  the  onus  of  disprov- 
ing it  rests  on  the  heir;  aud  iu  answer  to  this  the  Privy  Council 
made  the  following  observations,  among  which  the  passage  refer- 
red to  by  Mr.  Barkley  occurs  : — "  But  the  dictum  there  though 
"  general  must  be  read  in  connection  with  the  facts  of  that  case. 
"  It  might  be  a  very  correct  course  to  adopt  with  refereuco  to 
u  -suits  of  that,  particular  character,  which  was  one  where  the  sons 
"  of  a  living  father  were,  with  his  suspected  collusion,  attempting 
"  in  a  suit  against  a  creditor  to  get  rid  of  the  charge  on  an  ancest- 
u  ral  estate  created  by  the  father  on  the  grouud  of  the  alleged 
"  misconduct  of  the  father  in  extravagant  waste  of  the  estate. 

'•'  Now,  it  is  to  be  observed  that  a  lender  of  money  may 
"  reasonably  be  expected  to  prove  the  circumstances  connected 
"  with  his  own  particular  loan,  but  can  not  reasonably  be  expected 
u  to  know  or  come  prepared  with  proof  of  the  antecedent  economy 
"  aud  good  conduct  of  the  owner  of  an  ancestral  estate  ;  while 
"  the  antecedents  of  their  father's  career  would  be  more  likely  to 
"  be  iu  the  knowledge  of  the  sons,  members  of  the  same  family, 
"  than  of  a  stranger  ;  consequently  this  dictum  may  perhaps  be 
u  supported  ou  the  general  principle  that  the  allegation  aud  proof 
"  of  facts,  presumably  iu  his  better  knowledge,  is  to  be  looked  for 
*'  from  the  party  who  possesses  that- better  knowledge,  as  well  as 
**  on  the  obvious  grouud  in  such  suits  of  the  danger  of  collusion 
«'  between  father  and  sons  in  fraud  of  the  creditor  of  the  former. 
<*  But  this  case  is  of  a  description  wholly  different,  and  the  dictum 
«'  does  not  profess  to  be  a  general  one,  nor  is  it  so  to  be  regarded. 

"  Their  Lordships  think  that  the  question  on  whom  does  the 
"  onus  of  proof  lie  iu  such  suits  as  the  preseut  is  one  not  capable 
"  of  a  general  and  inflexible  answer.  The  presumption  proper  to 
"  be  made  will  vary  with  circumstances,  and  must  be  regulated  by 
"  and  dependent  on  them. 

"Thus,  where  the  mortgagee  himself  with  whom  the  transac- 
"  tion  took  place  is  setting  up  a  charge  in  his  favor  made  by  one 
"  whose  title  to  alienate  he  necessarily  knew  to  be  limited  and 
"  qualified,  he  may  be  reasonably  expected  to  allege  and  prove 
"  facts  presumably  better  known  to  him  than  to  the  infant  heir, 
"  namely  those  facts  which  embody  the  representations  made  to 
"  him  of  the  alleged  needs  of  the  estate,  aud  the  motives  iuflueuc- 
"  iug  his  immediate  loau." 

The  circumstances  of  the  present  case  are  wholly  different. 
Here  there  was  no  charge  created  on  the  estate.  The  money  was 
advanced  as  an  ordinary  loau,  and  an  ordinary  bond  or  tumussuk 
was  taken  for  its  repayment. 

It  would  be  very  unsafe  iu  my  opinion  to  hold  that  in  all  such 
cases  a  lender  is  bound  to  enquire  into  the  circumstauces  of  the  loan 
or  to  put  upon  him  the  burden  of  proving  the  necessity  for  the 
loan.  The  lender  in  such  cases  looks  ordinarily  to  the  borrower 
himself  for  repayment.  The  contingency  of  his  death  before 
repayment  is  not  contemplated  or  provided  against ;  aud  he  would 
be  an  extraordinarily  prudent  man  iu  my   opinion  who   would   in 
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all  cases  enquire  into  the  circumstances  of  the  loan  and  its  necessity 
and  note  them  down  for  reference  in  the  event  of  the  borrower's 
death.  I  confess  I  lean  to  the  view  that  a  presumption  should 
ordinarily  be  raised  in  favor  of  the  creditor  that  the  loan  was  for 
a  proper  purpose,  and  that  not  until  a  strong  prim  A  facie  case  had 
been  made  out  by  the  heir  that  the  money  may  reasonably  be 
supposed  to  have  been  raised  for  an  improper  purpose  should  the 
creditor  be  required  to  prove  that  the  loan  was  for  a  proper  purpose. 
Under  peculiar  circumstances  a  creditor  no  doubt  might  well  be 
called  upon  to  prove  the  purpose  for  which  the  loan  was  raised  : 
for  instance,  where  he  was  dealing  with  a  notorious  spendthrift 
and  profligate.  If  a  creditor  advances  money  to  such  a  person 
and  seeks  to  make  the  ancestral  estate  liable  for  it,  it  is  not  too 
much  to  require  him  to  show  that  the  mouey  was  advanced  for  a 
proper  and  not  for  an  immoral  purpose. 

I  fully  concur  however  with  my  learned  colleague  in  holding 
that  no  inflexible  general  rule  can  be  laid  down  in  these  cases. 

To  use  the  words  of  the  Privy  Council  already  quoted,  "  the 
"  question  on  whom  does  the  onus  of  proof  lie  in  such  suits  as 
"  tbe  present  is  one  not  capable  of  a  general  atid  inflexible  answer. 
"  The  presumption  proper  to  be  made  will  vary  with  circum- 
"  stances,  and  must  be  regulated  by  aud  dependent  on  them." 

In  the  present  case  the  defendants  produced  evidence  to  show 
that  Anant  ltam  was  a  spendthrift.  His  son,  the  defendant,  is 
still  a  minor.  Nothing  is  known  or  could  be  known  to  him  per- 
sonally of  the  circumstances  under  which  the  loan  was  contracted, 
or  of  any  proper  purpose  to  which  it  could  have  been  applied. 

The  plaintiff  made  no  claim  for  the  money  in  Anant  Eam's 
lifetime,  and  allowed  a  long  time  to  elapse  before  suing.  Uuder 
these  circumstances  I  think  the  onus  of  proving  the  circumstances 
of  the  loan  was  rightly  put  upon  the  plaintiff ;  and  as  he  alleged 
that  the  loan  was  taken  for  building  purposes  and  failed  to  prove  it 
was  so  taken,  I  think  his  suit  was  rightly  dismissed.  I  thus  come 
to  the  same  conclusion  as  my  learned  colleague,  though  on  some- 
what different  grounds,  and  would  dismiss  this  appeal  with  costs. 
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S fecial  Appeal  from  order  of  Deputy  Commissioner  Sirsa,  dated 
£Oth  April  1877. 

Rattigan  for  AppeU 
Eivaz  for  Respondent. 

The  plaintiff  in  this  suit  sued  for  n  declaration  that  he  was 
the  adopted  son  of  Chunui  Ram,  deceased. 

It  was  found  by  the  Courts  below  (Tahsildar  and  Deputy 
Commissioner)  that  the  plaintiff  was  adopted  by  Chunui  Ram  : 
but  both  tbose  Courts  refused  him  the  declaratory  decree  he 
sought,  the  Tahsildar  basing  his  refusal  on  the  ground  that  the 
plaintiff  relinquished  his  status  as  adopted  son,  and  the  Deputy 
Commissioner  on  the  ground  that  Chunui  Ram  disinherited  him. 

The  plaintiff  accordingly  appealed  to  the  Chief  Court. 

Rattigan  for  appellant  contended  that  an  adopted  son  could 
not  abandon  his  status  or  be  disinherited.  He  cited  the  followiug 
authorities. 

Macnaghten's  Hindu  Law  (Madras  edition)  page  80,  precedent 
No.  13. 

Norton's  Leading  Cases,  page  101. 

1  Borradaile  S.  D.  Reports  (Bombay)  page  75. 

1  Hayte  Reports  205;  S.  C.  Marshal  317. 

Agra  Sudder  Court  Reports,  18G5  (case  of  Ram  Sunderdaa 
v.  Mussummat  Ram  Kour.) 

No.  15  Civil  Judgment  Punjab  Record  1877. 

Rivaz  for  respondent  admitted  that  according  to  strict  Hindu 
law  an  adopted  sou  could  be  disinherited  only  on  the  same  ground 
as  a  natural  sou.  He  relied  on  the  custom  of  the  Punjab, 
citing  Section  7  Clause  2  of  the  Punjab  Civil  Code  (page  219  of 
Tremlett's  Code)  and  pp.  78  and  81  of  Boulnois'  and  Rattigau's 
Notes  on  Customary  Law. 

Rattigan  in  reply,  as  regards  the  passage  in  the  Notes  on 
Customary  Law,  pointed  out  that  there  was  something  more  than  a 
mere  taking  over  by  an  agriculturist  in  the  present  case,  the  par- 
ties being  of  the  Ehatri  caste. 

The  following  judgments  were  delivered  : — 

Fitzpatrick,  J. — It  is  clear  that  under  the  Hindu  law  it  was  6th  Xovr.  1877. 
not  corapetent  to  the  plaintiff  to  relinquish  his  status,  or  to  Chunui 
Ram  to  disinherit  him  in  the  manner  described,  aud  it  is    nowhere 

-ted  that  there  is  any  special  custom  applicable  to  the  i 
This  being  so,  we  must  hold  that  there  was  no  power  on  either  side 
to  put  an  end  to  the  relationship  created  by  the  adoption. 

We  accordingly  reverse  the  decisions  of  the  lower  Courts 
■with  costs  (including  pleader's  fee  Rs.  \d>)  aud  declare  the  plaintiff 
to  be  .   Jhuuni  i 
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6th  Novr.  1877.  Plowden,  J. — Both  the  lower  Courts  in  this  case  have  virtual- 

ly found  that  the  plaintiff  was  adopted  by  the  deceased  Chunni 
Kara,  and  the  first  Court  further  finds  that  plaintiff  abandoned 
that  status,  while  the  second  holds  that  the  adoptive  father  disin- 
herited the  plaintiff for  misconduct,  being  legally  competentto  do  so. 

There  is  express  authority  for  holding  that  under  the  Hindu 
law  an  adopted  son  cannot  abandon  his  status — Madras  S.  R. 
for  1855,  page  41,  cited  at  page  18  of  Norton's  Leading  Cases, 
mid  that  an  adopted  son  cannot  be  disinherited  by  a  second  adop- 
tion— 1  Morleijs  Digest,  page  24,  a  Bombay  case  also  cited  by 
Norton.  A  decision  of  the  Calcutta  High  Court,  reported  at  1. 
Marshall,  page  317,  is  an  authority  for  holding  that  the  adoptive 
father  cannot  disinherit  his  adopted  son. 

This  case  was  followed  in  the  decision  of  this  Court  reported 
as  No.  15  of  the  l'uvjab  Record  1877. 

We  were  referred  by  the  counsel  for  the  respondent  to  the 
Punjab  Civil  Code,  Section  VII,  para  2,  as  indicating  the  law  upon 
the  point  in  this  province.  The  passage  quoted  is  the  following  :  — 
"  By  the  Hindu  law  an  adopted  son  may  be  disinherited  for  gross 
';  misconduct,  but  this  doctrine  must  be  applied  with  caution." 
I  think  it  is  material  to  notice  that  this  passage  professes  to  be 
Btating  the  Hindu  law,  as  understood  by  the  compiler  of  the 
code,  and  not  to  be  recording  any  local  custom,  and  the  commen- 
tary on  the  code  supports  my  view  of  this  passage. 

Now  it  is  undoubtedly  true  that  there  are  passages  in  the 
commentaries  on  the  Hindu  law  which  justify  the  posi^on  that  a 
natural  son  may  be  excluded  from  inheritance  on  certain  grounds, 
aud  it  must  be  conceded  that  the  adopted  son  can  claim  no  better 
position.  A  full  statement  of  these  grounds  will  be  found  in  the 
Madras  edition  of  Nacnogldeus  Principles  and  Precedents  of- Hindu 
Law*  and  it  is  not  necessary  to  ennumerate  or  discuss  them  here 
in  detail.     It  is  I  think  sufficient  to  make  a  Tew  brief  observations. 

First,  that  if  the  passages  cited  in  support  of  the  doctrine  con- 
tain the  true  rule  to  be  applied,  there  is  scarcely  a  single  case  in 
which  a  son  might  not  be  lawfully  excluded  from  inheritance, 
while  apparently  not  a  single  case  has  occurred  in  any  Court  iu 
India  where  exclusion  has  been  enforced.  Next,  that  the  penalty 
for  misconduct  and  the  like  is  limited  (except  in  in  one  class  of 
cases)  to  exclusion  from  inheritance,  the  excluded  son  remaining 
entitled  to  be  maintained  out  of  the  estate  of  his  father.  On  the' 
whole,  I  think  we  are  justified,  if  not  bound  to  follow  the  recently 
reported  decision  of  this  Court,  and  in  holding  that  whatever  may 
have  been  the  original  doctrine  of  the  Hindu  law  as  to  the  exclu- 
sion of  a  natural  or  an  adopted  son,  on  certain  grounds,  including 
gross  misconduct,  such  as  theft  of  his  father's  property,  the  doc- 
trine that  now  prevails  is  that  a  father  cannot  disinherit  his 
adopted  son  for  such  conduct.  It  was  also  pressed  upon  us  by 
the  counsel  for  the  respondent  that  an  adoption  iu  the  Punjab  is 
not  the  same  in  its  nature  as  an  adoption  under  the  Hindu  law  : 
and  we  were  referred  to  the  chapter  on  adoption  in  the  "  Notes  on 
Customary  Law"  in  which  it  is  said  that  the  so-called  adoption  of 

*  See  Precedents,  Case  V,  p.  loo,  Note, 
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this  province  frequently  resembles  the  appointment  of  an  heir 
rather  than  an  adoption  strictly  so-called.  Without  inpugning  this 
doctrine  it  may  be  observed  that  it  is  not  an  essential  part  of  it 
that  the  appointment  once  made  should  be  revocable  at  will,  or 
for  reasonable  cause. 

There  is  no  suggestion  upon  the  record  of  this  case  that  it  i3 
so  revocable  by  custom,  special  or  general,  and  we  are  not  aware 
of  any  such  custom  having  been  judicially  recognised.  It  is  pos- 
sible that  i»i  parts  of  tin's  province  there  may  be  some  such  cus- 
tom, and  if  it  were  to  be  satisfactorily  established  by  evidence  that 
an  adoption  operating  as  appointment  of  an  heir  was  conditional 
upon  the  good  conduct  of  the  adopted  son,  and  was  revocable  for 
sufficient  cause,  I  know  of  no  reason  why  this  Court  should  refuse 
to  recognise  and  give  effect  to  the  custom. 

But  it  seems  to  me  that  the  presumption  is  altogether  in 
favor  of  the  appointment  being  absolute,  and  irrevocable,  in  the 
absence  of  cogent  evidence  that  it  is  otherwise ;  and  as  the  record 
stands  I  do  not  think  we  should  be  justified  in  directing  an  en- 
quiry into  this  point. 

It  is  also  to  be  noticed  that  the  parties  in  this  case  are  Khut- 
tries,  and  that  in  their  answer  to  the  claim  the  defendants  referred 
to  the  Hindu  law  in  support  of  a  portion  of  the  defence. 

For  the  reasons  above  given,  I  concur  in  reversing  the  deci- 
sions of  the  lower  Courts,  and  in  t  he  order  proposed  by  my  learned 
colleague. 


NO.  18. 

CHOWGATTA,— (Plaintiff),—  APPELLANT,  j 

Versus  I  Appellate  Sidi. 

CHATAR  SING  &  DAL  SING,— (Defendts),— RESPONDENTS, ) 

Civil  Case  No.  625  of  1877. 

(  FlTZPATRICK    AND    PlOWDEN,    JJ.  ) 

Iiegistration-^Act  VIII  of  1871,  Sections  17  and  49 — Evidence  Act 
(I of  1872),  Section  91 — Unregistered  mortgage  accompanied  by  possession — ■ 
Subsequent  registered  mortgage — Admissibility  of  parol  evidence. — C.  S. 
mortgaged  his  land  to  D.  S.  by  deed  dated  26th  July  1873  for  Ks.  620.  The 
deed,  however,  was  not  registered  as  required  by  Section  17  of  Act  VIII 
of  1871.  C.  S.  again  mortgaged  the  land  to  one  0.  bv  registered  deed  dated 
13th  July  1874  for  Rs.  700.  In  a  suit  by  C.  against  C.  S.  and  D.  S.  for 
possession  of  the  mortgaged  lands  : — Held  that  the  unregistered  mortgage 
to  D.  S.  whether  accompauied  by  possession  or  not  was  invalid  as  against 
the  registered  mortgage  to  C,  and  that  D.  S.  was  precluded  by  Section  49 
Act  VIII  of  1871  from  proving  that  the  land  was  mortgaged  to  him  under 
the  deed  of  1873,  and  was  further  precluded  by  Section  91  of  the  Evidence 
Act,  1S72,  from  proving  it  by  oral  evidence. 

Special  Appeal  from  order  of  Commissioner  and  Superintendent 
Mxdtan  Division,  dated  2%nd  March  1877. 
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Suraj  Bui,  Pandit,  for  Appellant. 

Mullins  for  Respondents. 

The  facts  are  sufficiently  stated  in  the  following  judgments. 

9th  27ovr.  IS??.  Fitzpatrick,  J. — The   Commissioner  states  the  facts  of  this 

case  as  follows. 

"Chutter  Sing  mortgaged  the  land  in  dispute  to  Dall  Sing  by 
deed  dated  26th  July  1873  for  Us.  G20.  The  deed  was  unregis- 
tered— mortgaged  (i.  e.  Chutter  Sing  mortgaged)  the  land  a  second 
time  to  Chowgatta  by  deed  dated  13th  July  1874  for  Rupees  700. 
This  deed  was  registered." 

The  present  suit  is  brought  by  Chowgatta  against  Chutter 
Sing  and  Dall  Sing.  It  is  described  as  a  suit  for  dakhil  kliarij, 
but  it  is  agreed  here  that  it  is  to  be  taken  to  be  a  suit  for  posses- 
sion. 

It  has  been  dismissed  by  both  the  lower  Courts.  The  grounds 
on  which  it  is  dismissed  by  the  first  Court  need  not  now  be  con- 
sidered ;  but  the  ground  on  which  it  has  been  dismissed  by 
the  Commissioner  appears  to  be  that,  as  by  Section  48  of  Act 
VIII  of  1871  even  an  oral  agreement  if  accompanied  or  followed  by 
possession  holds  against  a  subsequent  registered  document,  a  fortiori 
an  unregistered  written  document  if  accompanied  by  possession 
must.  I  understand  the  plaintiff  (appellant  here)  to  contend  that 
there  is  no  evidence  on  the  record  to  support  the  allegation  that 
Dall  Sing  got  possession  under  his  mortgage  of  1873,  but  I  have 
not  thought  it  necessary  to  go  into  this  point  because  I  am  of  opi- 
nion that  that  mortgage  having  been  made  by  an  unregistered  deed 
cannot  whether  accompanied  by  possession  or  not  be  regarded  as 
valid.  In  arguing  that  because  a  prior  oral  mortgage  accompanied 
by  possession  holds  good  against  a  subsequent  registered  mortgage, 
therefore  a  prior  written  mortgage  which  required  registration 
under  Section  17  of  the  Act,  but  was  not  registered,  must  if  accom- 
panied by  possession  similarly  hold  good,  the  Commissioner  seems 
to  have  forgotten  that  there  is  between  the  oral  mortgage  and  the 
unregistered  written  mortgage  this  distinction  that,  while  the  for- 
mer is  a  legally  valid  transaction  the  latter  is  prevented  by  Section 
49  of  the  Act  from  affecting  the  property  in  any  way  or  from  being 
used  as  evidence  of  any  transaction  affecting  the  property. 

The  truth  is,  no  question  of  priority  like  that  provided  for  by 
Section  48  of  the  Act  arises  here  at  all,  for  the  simple  reason  that 
Dall  Sing  is  not  in  a  position  to  prove  that  the  land  was  mortgaged 
to  him  in  1873  as  he  alleges.  Section  49  of  the  Registration  Act 
prevents  his  proving  it  by  his  deed,  and  Section  91  of  the  Evidence 
Act  prevents  his  proving  it  by  oral  evidence. 

The  fact  that  he  is  in  possession  (assuming  him  to  be  so)  can 
not  help  him  in  any  way  in  a  case  of  this  sort,  where  he  has  to  rely 
on  a  special  title  to  a  limited  interest  in  the  land. 

This  seems  to  me  so  clear  that  I  should  not  have  deemed  it 
necessary  to  say  more,  if  it  were  not  that  in  the  case  reported  in 
14  Cal.  W.  R,  250,  and  which  is  mentioned  with  approval  in  some 
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later  cases,  and  apparently  followed  as  an  authority  in  the  case 
reported  in  9  Bombay  II,  C.  Reports,  151,  a  different  view  deems 
to  bave  been  taken. 

It  should  be  stated  that  before  that  case  was  heard  it  had 
been  held  by  Mr.  Justice  Markby  (Mr.  Justice  Jackson  concurring) 
in  the  case  of  Salim  Shaikh  v.  Boidonath  (12  W.  R.  217)  that  not- 
withstanding Section  48  of  Act  20  of  1866  (the  Act  applicable  to 
the  case)  a  verbal  grant  wrould  if  accompanied  by  possession  take 
effect  as  against  a  subsequent  registered  instrument. 

There  was  much  difference  of  opinion  at  the  time  as  to  whe.- 
ther  that  decision  was  right.  As  the  legislature  has  in  the  Act  of 
1871  adopted  in  express  terms  the  rule  enunciated  by  Mr.  Justice 
Markby  the  particular  point  has  since  become  of  less  importance, 
and  at  all  events  it  is  unnecessary  for  the  purposes  of  this  case  to 
pronounce  auy  opinion  regarding  it. 

But  it  so  happened  that  about  a  year  after  Mr.  Justice 
Mark by's  judgment  had  been  delivered  a  case  came  before  Jackson 
and  Dwarkanath  Mitter,  JJ.,  (14  Calc.  W.  R.  250)  in  which  in  op- 
position to  a  registered  pottah  relied  on  by  the  plaintiff,  the  defen- 
dant set  up  a  lease  of  earlier  date  which  required  registration  under 
Section  17  of  Act  20  of  1866,  but  which  had  not  been  registered, 
and  the  Court  held  that  the  prior  unregistered  lease  should  prevail 
because  it  had  been  accompanied  by  possession.  Mr.  Justice  Jackson 
in  delivering  the  judgment  of  the  Court  said :  — 

"  It  has  been  held "  (he  referred  to  Mr.  Justice  Markby's 
judgment  above  mentioned)  "  that  where  possession  has  been  given, 
"  that  is,  where  effect  has  been  given  to  a  document  by  the  trans- 
"  fer  of  immoveable  property,  the  provisions  of  Section  48  of  Act 
"20  of  1866  will  not  apply.  And  therefore  if  the  lease  to  the 
"  defendant  in  this  case  be  dealt  with  merely  in  the  view  of  a  parol 
"  verbal  contract  the  lease  granted  to  the  plaintiff  subsequently, 
w  though  registered,  will  not  prevail." 

These  are  the  grounds  of  the  decision,  and  it  will  be  seen  they 
are  by  no  means  clear. 

The  prior  transaction  to  which  effect  was  given  in  the  case 
before  Mr.  Justice  Markby,  was  not  effected,  as  it  is  here  assumed 
to  have  been,  by  a  document  which  required  registration  and  was 
nevertheless  left  unregistered,  but  by  word  of  mouth  ;  and  it  is  pos- 
sible that  the  importance  of  this  distinction  was  overlooked. 

On  the  other  hand,  from  the  suggestion  that  the  lease  to  the 
defendant  might  be  "  dealt  with  merely  in  the  view  of  a  parol 
verbal  contract  "  it  might  be  supposed  that  this  distinction  was 
kept  in  view,  but  that  it  was  considered  that  the  defendant  might 
throw  aside  his  lease  and  fall  back  upon  the  understanding  at 
which  the  parties  must  have  arrived  by  verbal  negotiation  before 
it  was  executed.  But  that  there  is  nothing  to  fall  back  on  in 
such  a  case  is  I  think  clearly  shown  in  the  judgments  recently 
delivered  in  this  Court  in  the  case  of  Badra  v.  Malchna  (No.  7  of 
1877).  Thus,  whichever  view  I  take  of  the  judgment  of  the  Cal- 
cutta Court  I  am  unable  notwithstanding  the  respect  I  feel  for  the 
learned  Judges  who  pronounced  it  to  approve  of  it.     Dal  Sing  I 
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think  can  make  nothing  of  his  alleged  mortgage  of  the  year  1873, 
and  the  plaintiff  will  accordingly  be  entitled  to  a  decree  unless 
Dal  Sing  is  able  to  make  out  tbe  fresh  case  which  is  set  up  for 
him  here.  That  case  is  in  substance  that  long  before  the  mort- 
gage of  the  year  1873  Dal  Sing  had  obtained  a  mortgage  of  the 
land,  had  got  possession  under  it,  and  was  in  possession  at  the 
time  of  the  mortgage  of  1873. 

If  this  is  true  the  fresh  mortgage  of  1873  being  as  I  hold  a 
mere  nullity  the  old  mortgage  would  in  my  opinion  be  still  a  sub- 
sisting and  valid  one,  and  would  under  Section  48  of  the  Act  of 
18G1  be  entitled  to  priority  to  the  mortgage  relied  on  by  the 
plaintiff.  I  think  that  looking  to  the  summary  manner  in  which 
the  case  was  disposed  of  by  the  Lower  Courts  Dal  Sing  ought  to 
be  allowed  an  opportunity  of  proving  his  allegations,  and  I  would 
remand  the  case  to  the  first  Court  for  an  enquiry  as  to  whether 
the  land  was  at  the  time  the  mortgage  deed  of  1873  was  executed 
in  the  possession  of  Dal  Sing  uuder  an  earlier  oral  mortgage. 

9th  Novr.  1877,  Plowden,  J. — The  legal   question  in   this  appeal    is  whether 

under  Act  VIII  of  1871,  a  subsequent  registered  deed  of  mort- 
gage without  possession  can  take  effect  in  priority  to  au  unregis- 
tered deed  of  mortgage  accompanied  by  possession,  both  deeds 
having  been  executed  after  Act  VIII  of  1871  came  into  force  in 
the  Punjab,  and  both  being  deeds  of  which  registration  is  under 
Section  17  of  that  Act  compulsory. 

I  think  it  is  clear  that  Section  48  of  the  Act  does  not  apply. 
That  merely  gives  priority  to  all  duly  registered  documents  not 
testamentary  over  oral  agreements  relating  to  the  same  property, 
unless  when  the  latter  have  been  accompanied  or  followed  by 
delivery  of  possession.  This  particular  case  does  not  fall  within 
this  Section,  because  the  title  set  up  is  not  by  oral  agreement 
accompanied  or  followed  by  possession  but  a  deed.  Whether  if 
the  deed  fail  the  mortgagee  can  set  up  a  parol  agreement  is  a  dis- 
tinct question  which  will  be  separately  noticed.  I  think  it  is  also 
clear  that  Section  50  does  not  apply  to  this  case,  because  that 
Section  only  gives  priority  to  duly  registered  documents  of  which 
the  registration  is  optional  over  unregistered  documents. 

It  does  not  give  a  like  priority  to  registered  documents  of 
which  the  registration  is  compulsory.  A  change  in  the  law  on 
this  point  has  been  introduced  by  Section  50  of  the  new  Act  of 
1877. 

The  question  then  falls  to  be  decided  under  Section  49  of  the 
Act,  if  it  applies,  and  I  am  of  opinion  that  it  does  for  this  reason. 
The  person  in  possession  asserts  a  title  in  himself  to  a  limi- 
ted interest  in  the  land,  that  is  as  mortgagee,  and  not  an  absolute 
interest  as  owner.  His  possession  is  not  evidence  of  the  limited 
interest,  though  it  would  be  primd  facie  evidence  of  ownership. 
He  cannot  therefore  rely  upon  his  possession  alone  but  must 
rely  upon  his  deed  of  mortgage,  and  that  by  Section  49  cannot 
be  received  as  evidence  of  the  mortgage  nor  be  permitted  to  affect 
the  property  comprised  therein. 

The  question  arisitig  in  this  case  is  somewhat  different  from 
the  questions  which   have  arisen  as  to   the  right  of  a  subsequent 
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purchaser  whose  deed  is  duly  registered  to  recover  possession 
from  a  prior  purchaser  from  the  same  vendor,  the  purchaser  be- 
iug  iu  possession  under  au  unregistered  deed  of  sale. 

There  the  right  of  the  prior  purchaser  may  be  supported 
upon  the  ground  that  he  is  in  possession,  which  is  sufficient  proof 
of  title  against  all  but  the  true  owner  (Askar  v.  Whitloch,  L.  R. 
1.  Q.  B.  p.  1);  and  secondly,  because  the  first  owner  having  once 
conveyed  away  his  absolute  interest  had  no  interest  remaining  in 
him  to  convey.  Whether  the  decisions  on  this  point  be  right  or 
not  they  seem  to  me  clearly  distinguishable  from  the  present  case. 

Thus,  the  subsequent  mortgagee  claiming  under  the  registered 
deed  is  entitled  to  succeed  so  far  as  the  Registration  Act  governs 
his  rights  unless  the  prior  mortgagee  is  entitled  to  rely  upon  an 
oral  agreement  accompanied  or  followed  by  possession. 

This  it  appears  to  me  he  is  forbidden  to  do  by  Section  91 
of  the  Evidence  Act  if,  as  is  the  fact  in  this  case,  the  oral  agree 
merit  preceded  the  deed  and  both  agreement  and  deed  formed 
parts  of  one  and  the  same  transaction.  Xo  authority  is  needed 
to  explain  the  plain  language  of  the  Act,  but  if  it  were,  there  is 
the  direct  authority  of  Sir  Barnes  Peacock  iu  the  case  of  Sheikh 
Rahmatul/a  versus  Skeihh  Sariut-ulla  I.  B.  L.  R.,  F.  B.,  page  59, 
followed  by  Couch  C.  J.  in  the  case  at  6  Bo.  II.  C.  p.  59,  A.  C.  J. 

There  is  however  a  case  at  V.  B.  L.  R.  App.  p.  86,  14  S.    W. 

R.  p.  250,  which  is  iu  favor  of  the  possession  of  a  person  who  is  in 
possession  with  only  a  qualified  interest  under  au  unregistered  in- 
strument which  ought  to  have  been  registered.  That  was  a  case 
of  a  lease. 

The  grounds  of  that  decision  are  not  very  clearly  stated. 
One  of  them  appears  to  be  that  the  written  lease  was  in  no 
worse  position  than  a  parol  lease,  and  that  as  the  latter  accompani- 
ed by  possession  would  not  fall  within  Act  XX  of  1866  Section  48, 
which  had  been  construed  to  have  the  same  effect  as  Section  48 
of  Act  VIII  of  1871  undoubtedly  has,  the  unregistered  lease  could 
not  be  postponed  to  the  registered  lease.  But  the  case  evidently 
did  not  fell  within  Section  48  of  Act  XX  of  1866. 

The  judgment  however  discloses  the  fact  that  there  was  some 
evidence  that  the  plaintiff  had  been  in  possession  not  as  owner 
but  only  as  tenant,  that  is,  there  was  evidence  that  he  had  been  in 
possession  paying  rent,  and  perhaps  on  this  ground  the  decision 
may  be  distinguished  and  supported. 

The  broad  question  it  seems  to  me,  may  be  thus  strictly  stated. 
Is  the  case  of  a  title  to  immovable  property  when  once  com- 
pleted by  transfer  of  possession  unaffected  by  the  provisions  of  the 
Registration  Act  of  1871.  If  it  is  it  must  be  so  because  the  case 
is  impliedly  excepted  both  in  Section  49  and  Section  50.  Xow  it 
is  to  be  observed  that  prior  to  the  passing  of  Act  VIII  of  1871, 
there  was  no  exception  in  Section  48  or  iu  Section  49  or  Section  50. 

It  was  held  by  Markby  and  Jackson,  JJ.,  in  a  case  in  3  B.  L. 
R.,A.  C,  312,  (12,  S.  W.  R.  217),  that  there  was  in  Section  48  an 
implied  exception  to  cases  of  oral  agreements  when  possession 
had  been  delivered. 
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The  decision  proceeded  upon  the  express  ground  that  under 
the  law  of  this  country  an  oral  agreement  avails  to  give  a  good 
title  in  all  cases,  and  that  to  hold  that  under  no  circumstances 
could  an  oral  agreement  prevail  against  a  registered  title  would  be 
tantamount  to  enacting  a  Statute  of  Frauds  for  India. 

It  is  obvious  that  the  reason  for  holding  that  there  was  an 
implied  exception  in  Section  48  of  oral  agreements  accompanied 
with  possession  did  not  apply  to  cases  of  documentary  title. 

The  Legislature  in  enacting  Act  VIII  of  1871  in  Section  48  ex- 
pressly excepted  oral  agreements  accompanied  or  followed  by  posses- 
sion. No  similar  exception  as  to  the  protective  effect  of  possession 
was  admitted  into  Section  49  or  Section  50,  and  no  such  reason 
as  existed  for  adding  the  exception  in  the  case  of  oral  agreements 
exists  in  the  case  of  documentary  titles.  And  it  appears  to  me 
that  we  are  not  at  liberty  to  treat  these  sections  as  if  there  were 
such  an  exception.  There  is  a  clear  distinction  between  the  two 
classes  of  cases.  An  oral  agreement  is  unregistrable  from  the  na- 
ture of  it,  and  the  Legislature  may  well  have  said,  that  as  it  was 
not  prepared  to  go  the  length  of  compelling  every  agreement  re- 
garding property  to  be  reduced  to  writing,  oral  agreements  should 
be  protected  when  accompanied  by  delivery  of  possession,  which 
would  in  itself  be  evidence  of  the  existence  of  the  agreement. 

There  the  Legislature  might  well  stop,  and  decline  to  extend 
the  same  protection  to  documents  which  being  registrable  were  not 
registered,  aud  enact  that  when  two  documents  existed  regaiding 
the  same  property  the  registered  document  should  have  a  prefer- 
ence over  the  unregistered  absolutely.  It  appears  to  have  so  en- 
acted with  regard  to  some  kinds  of  documents  only  in  Section  49 
and  Section  50  of  Act  VIII  of  1871,  and  has  since  increased  the 
classes  of  documents  having  priority  in  Act  III  of  1877. 

It  is  to  be  observed  that  all  the  cases  in  which  possession  has 
been  held  to  protect  the  possessor  were  decided  under  Act  XX  of 
1866.  The  principal  case  is  that  in  Vol.  IX  of  Bo.  H.  C.  p.  121, 
and  in  it,  Westropp.  C.  J.,  expressly  guards  against  any  supposition 
that  his  decision  would  be  the  same  as  regards  the  effect  of  posses- 
sion under  Act  VIII  of  1871. 

The  conclusion  I  have  arrived  at  agrees  with  that  of  my  learn- 
ed colleague.  On  the  other  points  noticed,  and  in  the  order  propos- 
ed by  him  I  also  concur,  and  the  case  will  be  remanded  accordingly 
to  the  first  Court  for  trial  and  decision. 

All  costs  up  to  date  exclusive  of  the  stamp  on  the  plaint  will 
be  Lome  by  the  defendant. 


No.    19. 

BUDHA  SING— ( Plaintiff ),— APPELLANT, 

Versus 
Appellate  Side.  \ 

HIRA  &  MEGA,— (  Defts. )  —  RESPONDENTS. 
Case  No.  1428  of  1877. 


\ 
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(  Lindsay  and  Smyth,  JJ.  ) 

Limitation — Art  IX  of  1871.  Schedule  IT.  No.  95 — Suit  to  recover 
valve  of  cattle  wrongfully  and  fraudulently  received  by  defts. — Plaintiff 
sued  to  recover  the  value  of  cattle  wrongfully  and  fraudulently  received 
by  defendants,  representing  themselves  as  agents  of  S.,  and  appropriated 
by  them  to  their  own  use.  Tie  Id  that  the  suit  was  one  coming  under  No. 
96  Schedule  II  Act  IX  of  1871,  and  that  limitation  began  to  run  from  the 
time  when  the  alleged  fraud  became  known  to  the  plaintiff. 

Regular  Appeal  from  order  of  Commissioner  Ambalak  Division, 
dated  27th  June  1877. 

Kali  Prosono  Roy  for  Respondents. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Smyth,  J. — The  plaintiffs  allegation  is  that  the  defendants,  21st  Novr.  1877\ 
representing  themselves  to  be  Mussamm.it  Santi's  agents,  received 
from  him  cattle  in  payment  of  a  debt  which  he  owed  to  Mussam- 
rnat  Santi,  and  that  instead  of  giving  the  cattle  to  Santi  they 
appropriated  them  to  their  own  use,  in  consequence  of  which  he 
was  compelled  by  suit  to  pay  the  debt  a  second  time. 

The  plaintiff  further  alleges  that  defendants  were  not  authoriz- 
ed by  Mussammat  Santi  to  receive  payment  of  the  debt,  and  that 
in  point  of  fact  they  acted  fraudulently. 

This  suit  is  accordingly  brought  against  defendants  to  re- 
cover the  value  of  the  cattle  wrongfully  and  fraudulently  received 
by  them.  The  Commissioner  held  that  the  suit  is  barred  by 
limitation,  as  a  period  exceeding  three  years  had  elapsed  from  the 
date  when  plaintiff  gave  the  cattle  to  defendants  before  the  suit 
was  brought. 

We  consider  that  the  case  is  one  coming  under  Article  No.  95 
of  Schedule  II  Act  IX  of  1871,  and  that  limitation  began  to  run 
from  the  time  when  the  alleged  fraud  became  known  to  the  plain- 
tiff. There  is  nothing  on  the  record  to  show  when  the  fraud  be- 
came known  to  the  plaintiff. 

We  must  accept  this  appeal,  and  remand  the  case  to  the 
Commissioner  for  determination  of  that  point  after  such  further 
enquiry  as  he  may  consider  necessary,  and  for  fresh  decision  upon 
the  question  of  limitation.  If  the  case  is  held  not  to  be  barred 
by  limitation  the  Commissioner  should  decide  the  oase  oa  the 
merits. 

Stamp  on  this  appeal  to  be  refunded,  other  costs  of  this  ap- 
peal to  be  oosts  in  the  cause. 

No.  20. 
MUSSUMMAT  I.AHORAN,  SHEIKH  XABBI  BAKSH  AND  \ 
MUSSUMMAT    YAKINAN,— (Defendants),— APPELLANTS,   / 

Ver,u,  >ArP»UM8nm, 

UADAR  BAKSH;-(Plaiu?iff), -RESPONDENT.  I 
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Case  No.  1072  of  1877. 
(  Lindsay  and  Smyth,  JJ.  ) 

Custody  of  wife — Agreement  nt  marriage  not  to  remove  wife  from  pa- 
rents' honxi — Public  policy. —  Plaintiff  on  his  marriage  executed  an  agree- 
ment binding  himself  never  to  take  his  wife  away  from  hev  parents'  house 
or  town,  under  a  penalty  of  freeing  his  wife  from  the  marriage  tie.  Held 
that  the  agreement  was  contrary  to  public  policy,  and  therefore,  was  no  an- 
swer in  a  suit  by  the  plaintiff  for  the  custody  of  his  wife. 

Special  Appeal  from  order   of  Commissioner  and  Superintendent  of 
Rawalpindi,  dated  19th  June  1877. 

The  plaintiff  in  this  case  claimed  the  custody  of  his  wife 
Mussummnt  Lahoran.  The  claim  was  resisted  under  the  terms 
of  an  agreement  (clause  7)  executed  by  plaintiff  on  his  marriage, 
by  which  he  bound  himself  never  to  take  his  wife  away  from  her 
parents'  hensd  or  town,  under  penalty  of  freeing  his  wife  from  the 
marriage  tie. 

The  first  Court  (Extra  Assistant  Commissioner  Narain  Sing) 
held  the  agreement  invalid,  and  accordingly  decreed  the  plaintiffs 
claim.  The  defendants  appealed  to  the  Commissioner,  who  gave 
judgment  as  follows  : — 

"  The  appellant  urges  that  according  to  Muhammadan  law 
the  7th  clause  of  the  agreement  of  23rd  April  1876  makes  the 
appellant  a  free  woman  and  no  longer  the  wife  of  the  respondent, 
as  in  that  he  promised  her  freedom  if  he  should  hreak  any  of  the 
conditions  of  the  agreement  for  a  year.  She  therefore  is  no  longer 
now  his  wife.  I  hold  that  the  agreement  on  which  appellant  relies 
is  opposed  to  morality.  It  is  a  string  of  conditions  extorted  by  the 
grasping  mother  of  the  girl  from  the  man  who  wished  to  marry 
her,  and  it  is  not  uncommon  for  women  to  sell  their  daughters  to 
men  of  the  khidmutgar  class  under  agreements  of  this  sort,  bind- 
ing them  never  to  take  their  wives  away  from  their  parent's  house 
or  town,  knowing  full  well  that  the  man  lives  by  service  and  must 
follow  his  employer  to  other  stations.  As  soon  as  they  do  so  they 
keep  back  the  girl,  and  she  makes  money  hy  prostitution,  till  the 
husband  disgusted  divorces  her,  and  then  she  becomes  the  subject 
of  another  similar  sale  and  agreement  with  another  servant  with 
similar  results.  These  agreements  are  as  opposed  to  Muhamma- 
dan law  as  they  are  to  morality,  and  I  uphold  the  decision  of  the 
lower  Court  and  dismiss  the  appeal." 

From  this  order  the  defendants  appealed  to  the  Chief  Court. 
The  judgment  of  the  Court  was  delivered  by 

_  ,  ~         1R77  Lindsay,    J. — We  agree  with  the  Commissioner  that  it  is 

'  against  public  policy  to  allow  contracts  of  the  nature  of  the  one 

produced  in  this  suit  to  have  effect.     The  girl  is  the  lawful  wife  of 

the  plaintiff,  and  she  has  a  child  by  him.     She  must  live  with, her 

husband. 


Appeal  dismissed  with  costs.  m  ,.«* 
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No.  21. 

JODH  SING,— (Defendant),— APPELLANT,  ) 

Tersus  /  Appellate  Side. 

NATHA  SING,— (Plaintiff),— RESPONDENT.  ) 
Case  No.  H45  of  1S7G. 

(ElTZPATUICK    AND    PLOWDEX,    JJ.) 

Joint  Jchata. — Suit  by  sharer  for  recovery  of  particular  lands. —  Held 
that  a  sharer  in  a  joint  khata  cannot  maintain  a  suit  against  his  co-sharer 
for  the  recovery  of  particular  lands  unless  he  can  show  either  that  he  has 
been  forcibly  dispossessed  of  those  lands,  or  that  he  made  them  over  to  his 
co- sharer  under  a  contract  by  virtue  of  which  he  is  entitled  to  have  them 
restored  to  him. 

Regular  appeal  from  order  of  Additional  Commissioner,  Jullundur 
division,  dated  16th  June  1870. 

The  plaintiff  claimed  on  the  allegation  that  he  had  purchased 
\t\\  of  a  khata,  No.  4  Terij,  being  the  share  of  one  Mada  Sing,  for 
Ba.  600,  and  that  of  this  ^th  share  the  defendant  Jodh  Sing  had 
lately  dispossessed  him  of  ^rd  =  4  bigahs  15h  biswas.  Defendant 
pleaded  that  the  khata  had  been  the  joint  property  of  himself, 
Hukam  Sing,  Mohar  Sing  and  Kharak   Sing. 

The  two  latter  held  one-half,  and  of  the  other  half  defendant 
Jodh  Sing  held  frds,  and  the  son  of  Hukam  Sing,  i.  e.,  Mada  Sing 
the  seller,  £rd.  the  reason  being  that  he,  Jodh  Sing,  had  paid  Rs. 
250  on  account  of  debts  due  by  Mada  Sing,  and  had  therefore  re- 
tained in  his  possession  since  Mada  Sing's  childhood  Jrd  of  Mada 
Sing's  ancestral  share.  In  this  way  he,  Jodh  Sing,  said  he  had 
adverse  possession  of  the  said  £rd,  and  Mada  Sing  was  therefore 
only  in  a  position  to  sell  jrds,  aud  not  the  whole  of  what  would  by 
ancestral  right  fall  to  him.  Mada  Sing  was  defendant,  and  corro- 
borated plaintiff's  statement,  aud  maintained  that  he  had  had 
possession  of  his  whole  share  and  had  sold  it. 

The  issues  tried  were — 

Ha3  defendant  had  possession  of  £rd  of  Mada  Sing's  ancestral 
share  on  account  of  a  debt  of  Rs.  2o0  paid  by  him  many  years 
ago] 

2.  Of  what  land  has  Mada  Sing  been  iu  possession  from  the 
first,  §rds  of  the  share  he  should  get  by  ancestral  right  or  the 
whole  ? 

3.  Can  plaintiff  now  get  the  land  he  sues  for  ? 

The  first  Court  on  the  above  issues  found — 

1st.  That  there  was  certainly  a  family  arrangement  under 
which  Jodh  Sing  had  always  held  more  than  his  share. 

2nd.  That  for  upwards  of  12  years  past  Mada  Siug  had 
only  field  9  bigahs  aud  uo  more. 
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3rd.  That  plaintiff  could  not  now,  as  Mada  Sing's  repre- 
sentative, get  more  land  than  9  bigahs,  as  defendant  had  had  long 
adverse  possession. 

The  first  Court  accordingly  dismissed  the  suit. 

The  Additional  Commissioner,  on  appeal,  remanded  the  case 
for  further  enquiry  by  the  following  order  : — 

"  The  point  for  decision  is  whether  Mada  Sing  is  entitled  to 
his  half  of  the  land  recorded  as  the  joint  property  on  equal  terms 
of  Jodh  Sing  and  Hukam  Sing,  father  of  Mada  Sing.  If  he  is, 
then  of  course  the  sale  to  plaintiff  gives  plaintiff  the  right  to  de- 
mand a  full  half,  but  if  Jodh  Sing's  plea  that  he  has  all  along 
held  |-rds  to  Mada  Sing's  Jrd,  by  reason  of  his  having  paid  a  sum 
of  Rs.  250  due  by  Mada  Sing,  is  proved,  then  the  only  question  is 
whether  plaintiff  can  claim  to  obtain  the  land  on  payment  of  this 
sum,  or  whether  it  must  be  held  to  have  beeu  absolutely  sold  to 
Jodh  Sing  and  so  lost  to  Mada  Sing  for  ever. 

This  point  of  the  payment  of  this  sum  of  money  on  account 
of  Mada  Sing  ought  to  be  susceptible  of  proof.  Defendant  says 
it  can  be  proved  by  the  entries  in  the  books  of  Kahna  and 
Dasoundhi  ;  these  should  be  examined.  In  fact  the  matter  does 
not  seem  to  have  received  full  attention  ;  the  presumption  raised 
by  the  entry  in  the  Settlement  records  of  the  equal  interest  of 
Jodh  Sing  and  Hukam  Sing,  father  of  Mada  Sing,  must  be  rebutted 
by  some  evidence  more  definite  and  dependable  than  the  random 
oral  evidence  in  the  file.  The  possession  by  Jodh  Sing  of  more- 
land  than  Mada  Sing  is  evidence  of  the  required  nature,  so  far  as 
it  goes,  but  it  is  not  conclusive. 

I  return  the  case  for  further  evidence  on  this  issue  : — 

Did  Jodh  Sing  pay  the  sum  of  Rs.  250  (or  more  or  less)  on 
account  of  Mada  Sing  ;  and  (2)  if  so,  has  he  held  Jrd  of  Mada  Sing's 
land  ever  since,  as  sold  to  him  for  this  sum,  or  should  it  be  re- 
garded as  mortgaged  ;  and  (3)  if  the  latter,  on  what  terms  is  it  now 
fairly  redeemable." 

On  receipt  of  a  return  to  the  above  order  of  remand,  the 
Additional  Commissioner  gave  judgment  as  follows  : — 

"  The  return  to  the  Court's  order  of  the  4th  April  has  been 
made  with  the  result  that  Jodh  Sing  cannot  prove  to  the  Lower 
Court's  satisfaction  that  he  paid  Rs.  200  or  any  other  sum  on  Mada 
Sing's  account, — so  that  the  title  of  Jodh  Sing  to  hold  a  portion 
of  Mada  Sing's  land  as  practically  mortgaged  or  sold  to  him  for 
money  paid  on  his  behalf  is  not  made  out,  though  the  Court  seems 
to  think  it  probable  that  some  expenditure  may  have  beeu  in- 
curred by  Jodh  Sing  on  behalf  of  Mada  Sing  ;  but  as  a  set-off  it 
must  be  remembered  that  Jodh  SiDg  has  at  any  rate  had  the  en- 
tire produce  for  many  years. 

Under  these  circumstances  the  khata  being  joint  and  the 
shares  recorded  as  equal,  and  admitted  to  be  so  in  fact,  and  the 
special  reason  which  defendant  alleged  as  giving  him  a  title  to 
hold  f  rds  instead  of  £,  to  which  he  is  by  right  entitled,  not  being 
established,  it  follows  that  Mada  Sing  is  entitled  to  his  full  half, 
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and  that  plaintiff,  who  stands  in  his  place  as  the  purchaser  of  his 
estate,  is  entitled  to  his  decree  against  the  defendant. 

The  appeal  is  therefore  accepted  aud  decreed  with  costs." 

From  this  order  the  defendant  appealed  to  the  Chief  Court. 
The  following  judgments  were  delivered  : — 

Fitzpatrick,  J. — It  has  been  found  by  the  Additional  Com-  6th  Xovr.  1817. 
niissiouer  in  this  case — 

1st.  That  the  holding  in  which  the  land  in  dispute  is  inclu- 
ded has  never  been  divided,  but  is  still  the  common  property  of 
Natha  Sing,  plaintiff,  the  purchaser  of  Mada  Sing's  share,  and 
Jodh  Sing  (defendant). 

2ndly.  That  Xatha  Sing  has  failed  to  prove  his  allegation 
that  he  got  possession  of  that  land  after  his  purchase,  and  was 
ejected  by  Jodh  Sing;  that,  on  the  contrary,  Jodh  Sing  is  shewn  to 
have  beeu  in  possession  from  a  time  long  anterior  to  Xatha  Sing's 
purchase. 

Srdly.  That  Jodh  Sing  has  failed  to  prove  his  allegation  that 
the  laud  was  made  over  to  him  by  Mada  Sing  in  pursuance  of  a 
sale  or  mortgage. 

I  see  no  reason  to  differ  from  the  Commissioner  on  any  of 
these  points  of  fact,  and  accepting  the  Commissioner's  findings  on 
them  the  case  is  reduced  to  that  of  one  sharer  in  a  joint  khata 
suing  to  recover  from  his  co-sharer  specific  lands  of  that  khata 
simply  on  the  ground  that  the  lands  held  by  him  (plaintiff)  fall 
short  of  his  share  by  the  exteut  of  the  lands  claimed  ;  that  he 
(plaintiff)  some  years  ago  had  possession  of  the  lauds  claimed,  and 
that  these  lauds  have  in  some  way,  which  does  not  appear,  pat 
into  the  possession  of  the  defendant. 

It  is  quite  clear  that  such  a  suit  cannot  be  maintained.  Xo 
sharer  in  a  joint  khata  can  maintain  a  suit  agaiust  his  co-sharer 
for  the  recovery  of  particular  lands,  unless  he  can  show  either  that 
the  defendant  has  forcibly  dispossessed  him  of  those  lands,  or  else 
that  he  (plaintiff)  made  those  lands  over  to  the  defendant  under 
some  contract  by  virtue  of  which  he  is  now  entitled  to  have  them 
restored  to  him. 

If  his  case  is  merely  that  he  once  had  separate  possession  of 
his  full  share  of  the  lands,  and  that  in  the  course  of  the  changes 
which  are  constantly  taking  place  in  joint  khatas,  he  has  now  less 
and  the  defendant  more  than  his  share,  his  proper  course  is  not  to 
sue  to  recover  any  particular  lands  that  miy  have  passed  out  of 
his  possessiou  into  that  of  the  defendant,  but  to  sue  for  a  partition 
of  the  khata. 

Accordingly,  as  the  plaintiff  has  sued  for  possession  of  particu- 
lar lands  instead  of  for  partition,  his  suit  strictly  speaking  ought  to 
be  dismissed  :  but  as  all  the  facts  of  the  case  have  beeu  fully  investi- 
gated, and  we  are  now  in  a  position  to  decide  finally  on  the  merit3 
of  the  dispute,  I  thiuk  it  would  be  a  pity  to  put  the  parties  to  the 
trouble  and  expeuse  of  a  fresh  suit. 

I  would  accordingly,  as  I  think  we  may  fairly  do,  treat  the 
present  suit  a8  oue  by  the  plaintiff  for  a  declaration  of  his  right,  to 
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have  a  fourtli  share  of  the  khata  divided  oft',  and  treat  the  defend- 
ant's plea  as  one  to  the  effect  that  frda  of  that  fourth  share  has 
been  sold  or  mortgaged  to  him;  and  viewing  the  matter  in  this  light, 
I  would  decide  that  the  defendant  has  failed  to  establish  his  plea, 
and  declare  that  the  plaintiff  is  absolutely  entitled  to  have  his  full 
fourth  share  divided  off. 

As  the  plaintiff  brought  his  suit  in  wrong  form  and  thereby 
added  to  the  difficulty  and  complication  uf  the  case,  I  would  make 
no  order  as  to  costs. 

6th  Now.  1S77.  Plowdex,  J. — I  concur  in  the  proposed  order.     Treating  this 

ns  a  suit  for  a  declaration  by  the  purchaser  that  he  had  purchased 
the  share  of  Mada  Sing,  and  as  such  purchaser  was  entitled  to  ac- 
quire possession  of  half  of  the  joint  khata  held  by  Mada  Sing  and 
Jodh  Sing,  it  was  incumbent,  under  the  admitted  facts  of  the  case, 
upon  Jodh  Sing  to  prove  clearly  and  satisfactorily  that  he  was  in 
possession  of  more  than  his  ancestral  share  of  the  joint  property, 
under  an  arrangement  which  was  binding  upon  Mada  Sing,  and 
which  transferred  to  him  a  fractional  share  of  his  interest.  Now 
the  arrangement,  whatever  it  may  have  been,  a  point  which  is  not 
satisfactorily  cleared  up  by  Jodh  Sing,  was  one  entered  into  during 
the  minority  of  Mada,  a  circumstance  which  has  not  received,  I 
think,  all  the  consideration  it  deserved  in  the  decision  of  this  case. 
Jodh  Sing  not  having  discharged  himself  of  the  burden  which  lay 
upon  him,  I  think  the  khata  may  still  he  held  to  bo  undivided, 
and  to  have  been  owned  prior  to  the  sale  by  Mada  Sing  in  equal 
shares  between  him  and  Jodh  Sing,  and  that  Madha's  share  passed 
free  from  all  incumbrances  to  the  purchaser. 

The  statement  made  by  Mada  in  18G9,  tends  to  show  that  ho 
had  not  assented  to  any  partition  by  which  Jodh  Sing  was  entitled 
to  hold  permanently  more  than  his  own  share  of  the  joint  land, 
and  this  is  in  accordance  with  the  conclusions  arrived  at  by  the 
Commissioner. 


No.  22. 

r    IUNJHA  AND  OTHERS,— (Defendants),— APPELLANTS, 

Appellate  Side.  I  Versus 

(        MUSSUMMAT  RAJJI,— (Plaintiff),— RESPONDENT. 

Case  No.  522  of  1877. 

(  FlTZPATIUCK   AND    PlOWDEN,    JJ.  ) 

Jurisdiction— Civil  Court— Act  XXX J II  of  IS71,  Section  66,  Clause 
2—  Pa rtition— Right  of  widow  to—  Joint  Estate.— ■  Plaintiff,  a  widow,  on 
the  death  of  B.,  her  husband's  father,  in  1872,  was  recorded  as  owner  of  a 
fifth  share  in  the  Khata  owned  by  B.  and  since  then  had  received  from 
defendants,  the  widow  and  sons  of  B.  who  were  recorded  as  owners  of  the 
remaining  four  shares,  a  fifth  share  of  the  produce  of  the  Khata.  Defend- 
ants having  ceased  to  give  plaintiff  her  fifth  share  of  the  produce,  she 
instituted  a  suit  for  partition  which  was  contested  by  the  defendant;. 
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Held  that   as  the   right   to  partition   was  contested,   the  suit  was  not 
barred  from  th-i   cognizance  of  the   Civil  Courts   by  Clause   2   Section  65 
of  Act  XXXIII  of  1871. 
^      Held  further.,  that  plaintiff  was  entitled  to  partition. 

Per  Fitzpatrick.  J. — Because  there  had  been  a  separation  in  interest 
and  right  between  the  parties,  notwithstanding  that  there  had  been  no 
actual  division,  and  the  joint  family  relation  between  them  had  thus  been 
put  an  end  to. 

Per  Plowdex,  J. — Because  the  plaintiff  was  equitably  entitled  to 
such  relief,  as  being  best  calculated  to  secure  to  her  rights  which  the 
defendants  omitted  to  recognize  in  practice. 

Special  appeal  from  order  of  Commissioner,    Lahore,  dated  20th 

March  1S77. 

Kali  Prosono  Roy  for  appellants. 

Morton  for  respondent. 

The  facts  are  sufficiently  stated  in  the  following  judgments: — 

Fitzpatrick,  J. — It  is  admitted  on  all  hands  in  this  case  that  g.^  yovr  2S?7 
after  the  death  of  Buggoo,  the  plaintiff  was  recorded  as  owner 
of  a  one-fifth  share  of  the  Khata  in  dispute,  and  that  since  then 
she  has  been  receiving  from  the  defendants,  who  were  recorded 
as  owners  of  the  remaining  four  shares,  a  fifth  portion  of  the  pro- 
duce. I  think  iu  the  absence  of  anything  to  suggest  the  contrary, 
the  inference  from  this  is  that  as  iu  the  cases  of  Appovier  versus 
Rama  Subba  Aiyan  (11  Mo.  I.  A.  75)  and  Raja  Suraneni  Venbda 
v.  Raja  Suraneni  Lahhmi  (3  B.  L.  11.  P.  C.  41)  "a  separatiou 
"  in  interest  and  right,"  though  without  "  a  de  facto  actual  divi- 
"  sion  of  the  subject  matter,"  has  taken  place  between  the  parties, 
that  the  joint  family  relation  between  them  has  been  put  an  end 
to,  and  that  the  plaintiff  is  iu  a  position  similar  to  that  of  the 
widow  in  the  case  of  Sam  Joshi  v.  Lahkmi  Bai,  (1  Bo.  H.  C. 
rep.  189).  The  widow  in  that  case  was  held  entitled  to  claim  an 
actual  division  of  the  laud,  and  I  cannot  see  any  ground  for  a  dis- 
tinction between  it  and  the  preseut  case.  There  is  no  doubt 
this  difference,  that  iu  that  case  the  husband  of  the  widow  had 
succeeded  to  his  share,  and  the  separation  of  interest  had  taken 
place  in  his  lifetime,  whereas  the  husband  of  the  plaintiff  in  the 
present  case  having  predeceased  his  father,  never  so  succeeded, 
and  it  was  only  by  the  separation  of  interest  which  took  place 
subsequently  to  the  death  of  the  father,  that  the  plaintiff  attained 
her  present  position  with  reference  to  the  property,  but  that 
position,  now  that  she  has  attained  it,  being  precisely  similar  to 
that  of  tho  widow  in  the  other  case,  I  do  not  see  how,  if  the  Hin- 
doo law  is  to  be  applied,  we  can  deny  to  her  the  right  to  claim 
an  actual  division  which  was  conceded  to  the  widow  there. 

As  regards  the  suggestion  that  the  plaintiff's  claim,  though 
good  according  to  tho  Hindoo  law,  may  be  opposed  to  local  custom, 
1  can  find  nothing  in  the  record  of  this  case  or  in  previous  deci- 
sions of  this  Court,  to  indicate  the  existence  of  any  such  custom. 
The  case  No.  50  of  tho  Punjab  Reccrd  of  1670,  relied  on  by  the 
Uefeudants  in  the  first  court,  was    liko  the   previous  case  No.  26 
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of  the  snme  year,  a  case  in  which  the  property  wag  joint  undi- 
vided property  in  respect  of  which,  as  far  as  appears,  no  separation 
of  interest  like  that  made  in  the  present  case  had  ever  taken 
place,  and  from  a  still  earlier  case  of  the  same  class,  No.  93  of 
the  Punjab  Record  for  18G9,  it  would  seem  to  have  been  held  that 
where  there  has  been  "  evidence  of  enjoyment  by  the  widow  with 
"  the  acquiescence  of  her  opponents,  of  the  share  claimed,"  that 
is,  as  I  understand,  when  there  has  been  a  separation  in  interest 
as  distinguished  from  an  actual  division  of  the  subject  matter,  a 
right  on  the  part  of  the  widow  to  claim  partition  would  be  re- 
cognized. 

I  therefore  agree  with  the  courts  below  in  holding  that  the 
plaintiff  in  this  case  is  entitled  to  claim  partition. 

As  regards  the  objection  that  this  suit  is  barred  by  clause 
2  of  Section  65  of  the  Punjab  Land  Revenue  Act,  1871,  because 
it  does  not  impeach  the  correctness  of  any  entry  in  the  Settle- 
ment record,  I  think  it  enough  to  refer  to  any  judgment,  (con- 
curred in  by  Mr.  Justice  Lindsay)  in  the  case  reported  as  No.  97 
of  the  Punjab  Record  for  1876. 

1  would  dismiss  the  appeal  with  costs. 

Plowden,  J. — In  this  case  the  plaintiff  Mussummat  Rajji 
sues  for  a  partition  of  a  joint  khata  containing  23  ghomaos  of 
land. 

This  khata  first  stood  in  the  name  of  Buggoo,  the  family 
tree  standing  thus  : — 

Buggoo  and  Mussummat  Bhago,  Defendant. 


I.I  I  I 

Ranja  Moga  Amir        Shamir  &  Mussummat 

Itajji 

Defdt.  Defdt.  Defdt.  Plaintiffs. 

Shamir  died  10  years  ago,  leaviug  the  plaintiff  his  widow. 

Before  Buggoo's  death  the  whole  property  stood  in  his  name. 
On  his  death  in  1872,  mutatiou  of  names  took  place  :  the  sons 
(defendants)  being  shown  as  entitled  to  three  shares,  and  Buggoo's 
widow  and  Shamir's  widow  to  one  share  each. 

The  proceeding  seems  to  have  been  merely  the  ordinary 
routine  proceeding  on  the  death  of  a  recorded  proprietor. 

The  plaintiff  states  that  she  received  one-fifth  share  of  the 
produce  for  some  years  from  defendants,  the  cultivation  continu- 
ing to  be  joint,  and  she  now  claims  a  separation  of  one-fifth  share 
of  the  holding,  as  the  male  members  of  the  family  have  refused  or 
neglected  to  give  her  her  share  of  the  produce. 

The  defendants  pleaded  that  by  custom  the  widow  is  not  en- 
titled to  partition  of  her  share,  the  khata  being  joint  and  undivid- 
ed. The  first  court  refused  partition,  but  awarded  the  widow  a 
fixed  maintenance  of  lis.  2-1  as  equivalent  to  her  share,  or  one- 
fifth  of  the  produce  of  the  joint  khata. 
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The  Appellate  courts  have  decreed  partition.  The  Judicial 
Assistant  held  that  "the  courts  cannot  compel  Mussummat  Rajji  to 
"  continue  joint  with  the  defendants.  It  is  fully  conceded  that 
"  she  is  entitled  to  one-fifth  share  of  the  land  as  her  husband's 
u  heir,  and  she  may,  if  she  so  choose,  have  separate  enjoyment  of 
"  her  share." 

The  Commissioner,  poiuting  out  that  the  defendants  drove 
plaintiff  into  court  by  refusing  to  give  plaintiff  one-fifth  share  of 
the  produce,  states — "  Mussummat  Rajji  is  recorded  as  proprietor  of 
"  one  share  out  of  five  in  the  joint  estate,  and  the  defendants  have 
"  no  right  to  prevent  her  separate  enjoyment  of  it." 

The  defendants  appeal,  and  a  preliminary  objection  is  taken 
that  this  suit  is  not  cognizable  by  the  Civil  courts,  but  only  by 
the  Revenue  courts,  under  clause  2,  Section  65,  of  Act  XXXIII  of 
1871. 

I  think  this  objection  cannot  prevail.  It  is  true  that  the  ex- 
tent of  the  share  to  which  in  a  partition  the  plaintiff  would  be 
eutitled  is  not  contested,  but  the  right  to  partition  is.  It  is  not 
shown  that  there  is  any  entry  in  the  record  of  rights  entitling  a 
widow  to  partition  of  the  joint  family  estate  after  her  husband's 
death,  and  if  there  be  such  an  entry  it  is  clearly  contested  by  tho 
defendants. 

The  orders  of  the  Lower  appellate  courts  appear  to  me  to  be 
maintainable,  though  not  upon  the  exact  grounds  given  by  them 
for  their  conclusions. 

The  parties  are  Mahomedans,  but  seem  to  follow  a  custom 
which  resembles  the  Hindu  law.  Under  that  law,  according  to 
the  Mitakshara  school,  if  the  family  was  a  divided  family,  or  her 
husband  had  separated  before  his  death,  and  his  share  had  been  as- 
certained though  not  actually  set  apart  in  specie,  the  widow  would 
have  been  competent  to  enforce  division  of  the  share  (1  Bo.  H.  C. 
p.  189,  and  Punjab  Record,  1876,  No.  100). 

If  the  family  was  a  joint  family  at  the  time  of  the  plaintiff's 
husband's  death,  the  widow  would  become  entitled  to  maintenance 
and  nothing  more. 

But  as  the  widow  of  a  deceased  coparcener,  she  would  not  be 
entitled  to  demand  partition,  nor  is  she  a  coparcener  in  the  estate 
(1  Norton's  L,  C.  p.  296). 

Even  if  the  coparceners  agreed  to  divide,  she  would  only 
be  entitled  to  maintenance,  and  not  a  share. 

By  custom  in  the  Punjab,  a  widow  frequently  succeeds  to 
her  husband's  share  of  a  joint  holding  (Customary  Law  p.  52). 
But  there  are  many  cases  (cited  at  p.  56  and  p.  58)  to  show  that 
she  is  not  regarded  as  "  full  malik,"  and  is  not  entitled  to  compel 
partition.  According  therefore  to  the  Hindu  law,  or  to  the 
custom  as  deduced  from  the  cases  referred  to  above,  the  widow 
is  not  primd  facie  entitled  to  partitiou.  The  reason  of  the  rule  ap- 
pears to  be  the  same,  whether  law  or  custom  furnishes  the  rule, 
namely,  that  the  widow  is  not  a  full  malik,  or  on  a  complete  level 
with  the  male  coparceners. 

In  the  present  case  there  is  no  evidence  that  the  widow  has 
»  higher  right    than   usually   is  accorded  by  custom    to   the 
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class  to  which  she  belongs,  and  all  that  can  in  my  opinion  be  in- 
ferred from  the  entry  in  the  revenue  papers  is,  that  she  ha3  an 
interest  extending  to  one-fifth  in  the  joint  holding. 

No  doubt  that  entry  is  evidence  that  the  coparceners  agreed 
upon  the  death  of  Bhugjroo  to  hold  their  shares  in  future  iu 
severalty,  awarding  to  Bhuggoo's  widow  and  to  the  plaintiff, 
Shamir's  widow,  a  share  equal  in  each  case  to  a  son's.  But  it  is 
only  a  piece  of  evidence.  The  facts  that  the  cultivation  has  con- 
tinued joint,  that  the  proceeding  in  which  the  shares  were  sepa- 
rately entered  was  merely  formal,  that  neither  party  treats  it 
unequivocally  as  amounting  to  or  entailing  division  of  the  joint 
family,  seems  to  me  to  show  that  notwithstanding  the  undisputed 
fact  that  the  plaintiff  enjoyed  a  fifth  share  of  the  income  for  a 
time,  there  has  never  been  that  intension  to  become  separate, 
which  is  the  essenco  of  the  separation  of  the  members  of  a  joint 
family. 

The  plaintiff's  real  grievance,  as  I  understand,  is  that  the 
male  coparceners  neglect  or  refuse  to  give  her  the  income  to 
which  she  deems  herself  entitled,  because  she  is  entered  in  the 
revenue  records  as  having  an  interest  in  the  joint  khata  to  tho 
extent  of  one-fifth,  as  the  widow  of  her  husband. 

If  it  be  held  that  upon  the  facts  tho  defendants,  the  male 
coparceners,  have  placed  the  widow  in  the  same  position  virtually 
as  if  during  her  husband's  lifetime  he  and  they  had  agreed  to 
divide  the  joint  estate,  then  I  entirely  concur  with  my  learned 
colleague,  who  as  I  understand  takes  this  view  of  the  facts,  that 
she  is  entitled  to  the  partition  sued  for. 

But  even  upon  the  other  view,  namely  that  the  family  being 
joint  at  the  time  of  Bhuggoo's  death  and  of  Shamir's  the  plaintiff's 
husband,  still  continues  to  be  so,  and  that  the  estate  is  still  jointly 
held,  the  widow  seems  to  me  under  the  circumstances  of  this  case 
entitled  to  the  decree  which  the  Commissioner  has  given  her  up- 
on one  of  the  grounds  specified  by  him,  namely,  that  the  defendants 
do  not  give  her  the  share  of  the  produce  representing  her  recorded 
interest. 

If  the  defendants  were  discharging  their  obligations  towards 
the  widow,  I  think  her  suit  would  properly  be  dismissed,  because 
she  has  not  upon  my  view  of  the  facts  and  law  an  interest  which 
gives  her  the  right  to  compel  partition  at  her  pleasure. 

But  this  is  not  the  case,  and  the  widow  is  in  my  opinion  equit- 
ably entitled  under  the  circumstances  to  the  particular  relief  which 
she  seeks,  as  being  the  relief  best  calculated  to  secure  to  her  rights 
which  the  defendants  omit  to  recognise  in  practice.  The  grant- 
ing this  relief  is  a  matter  which  I  take  to  be  not  one  of  right,  but 
within  the  discretion  of  the  court,  as  appertaining  rather  to  the 
remedy  which  the  court  will  apply  to  the  mode  of  enjoyment 
rather  than  to  the  strict  substantive  right  of  the  plaintiff.  1  think 
it  is  quite  open  to  the  court  to  say  to  the  defendants  that  they 
have  failed  in  their  duty  to  the  widow,  and  that  they  must  there- 
fore submit  to  a  separation  of  a  portion  of  the  estate  which  will 
provide  her  with  proper  maintenance  and  put  her  beyond  reach 
of  their  jpower  to  injure  iu  future,,   the  extent  of  that  portion 
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being  in  this  instance  determined  by  the  revenue  records.  She 
will  of  course  have  no  larger  estate  or  interest  in  this  specific 
portion  than  she  would  have  had  upon  a  partition,  no  larger  power 
of  encumbering  and  alienating  it  effectually  during  her  life  ur 
after  her  death  ;  she  will  simply  take  the  ordinary  widow's  inter- 
est, and  the  propetty  will  revert  in  the  usual  course  upon  her 
death,  the  reversioners  having  it  in  their  power  to  prevent  her 
from  dealing  with  it  impioperly. 

There  is  nothing  inconsistent  to  my  mind  with  the  Hindu 
law  or  custom  in  holding  that  when  there  is  a  right  to  mainte- 
nance out  of  the  ancestral  estate,  and  a  continuous  omission  ou 
the  part  of  those  actually  managing  it  to  discharge  their  obliga- 
tions, a  portion  of  the  estate  may  be  assigned  to  the  widow  in 
severalty,  upon  the  ordinary  widow's  tenure,  to  secure  that  main- 
tenance to  her,  and  render  her  in  that  respect  independent  of 
those  who  neglect  to  fulfil  their  duty  towards  her.  To  affirm 
this  is  not  to  affirm  that  she  has  a  right  to  partition.  If  she  had 
that  right  the  courts  would  be  bound  to  enforce  it  upou  her 
demand,  whereas  upon  the  view  I  entertain,  it  rests  in  the  judicial 
discretion  of  the  courts,  having  regard  to  the  circumstances  under 
which  their  aid  is  sought. 

Authorities  for  holding  that  a  portion  of  the  property  may 
be  set  aside,  and  the  interest  or  proceeds  thereof  assigned  to  the 
widow  for  her  maintenance,  when  in  strict  right  she  is  only  en- 
titled to  maintenance,  may  be  found  in  Norton's  leading  cases  p. 
45.  A  closely  analogous  case  is  that  in  which  a  widow  being  entitled 
to  maintenance  only  in  the  shape  of  "  food  and  raiment "  residing 
with  the  relations  of  her  husband,  may  be  entitled  to  a  decree 
for  a  money  allowance,  when  circumstances  render  it  just  and 
equitable  to  make  such  a  decree. 

The  true  source  of  the  power  to  grant  the  particular  kind  of 
relief  in  such  cases,  and  in  cases  like  the  present,  seems  to  me  to 
be  not  the  Hindu  law  or  custom  but  justice,  equity,  and  good 
conscience,  aud  one  of  the  chief  occasions  for  the  exercise  of  this 
power  is  when  it  is  found  that  there  is  a  grave  dereliction  of  duty 
upon  the  part  of  those  whose  duty  it  is  to  maintain  a  widow, 
who  have  her  practically  at  their  mercy  and  abuse  their  power  to 
her  injury.  It  would  be  mere  mockery,  a  denial  of  justice  and 
perpetuation  of  injustice  towards  a  widow,  circumstanced  as  the 
plaintiff  is  with  her  past  experience,  to  tell  her  that  her  only 
remedy  is  to  sue  each  harvest  for  her  fifth  share  of  the  produce,  or 
its  value,  uutil  such  time  as  her  husband's  relations  learn  by  bitter 
and  costly  experience  to  give  hev  her  due  without  compulsion. 

The  law  does  not  oblige  the  court  to  say  this,  but  as  I  under- 
stand it,  enables  the  court  to  place  a  widow  so  situated  in  a  posi- 
tion of  security,  subject  of  course  to  her  not  exceeding  her  own 
rights  to  the  detriment  of  those  who  will  enjoy  the  inheritance 
hereafter,  and  as  the  circumstances  of  this  case,  to  my  mind,  justify 
the  court  in  placing  the  plaintiff  in  this  position  of  security,  giving 
her  separate  possession  of  a  portion  of  the  estate  from  which  she 
is  undoubtedly  entitled  to  be  maintained,  I  concur  with  my  learn- 
ed colleague  in  upholding  the  Commissioner's  order. 
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No.  23. 
MUSSUMMAT  KHEM  KOUR,— (Plaintiff),— APPELLANT, 
Appellate  Versus 

CUJAR  MAL,— (Defendant),— RESPONDENT. 

Case  No.  1095  of  1877. 
(  Lindsay  and  Smyth,  JJ. ) 

Act  XLof\$T>%,  Section! — Certificate  under — Discretion  of  Court  to 
grant. — Held  that  Section  7.  Act  XL  of  1858,  does  not  render  the  grant  of 
a  certificate  for  the  administration  of  the  property  of  a  minor  to  a  near 
relative  compulsory.  The  words  of  the  Section  are  not  imperative,  and 
it  is  left  to  the  Court  to  grant  a  certificate  or  not,  as  it  thinks  proper 
under  the  circumstances  of  the  particular  case. 

Special  appeal  from  order  of  Additional  Commissioner,  Jullundur, 
dated  Sjth  April  1877. 

Kali  Prosono  Roy  for  appellant. 

Rattigan  for  respondent. 

15th  Deer.  1877.  Lindsay,  J. — It  is  contended  that  the  word  "  may  "  in  section 

7  Act  40  1858,  means  that  the  court  may  select  between  the  per- 
sons referred  to  in  the  section,  but  that  it  must  grant  a  certificate 
to  some  one  of  them. 

I  am  of  opinion  that  the  terms  of  Section  7  Act  40  1858  do 
not  compel  the  Court  to  grant  a  certificate  to  a  near  relative.  It 
is  optional  in  such  a  case  with  the  Court  to  grant  or  refuse  to  grant 
the  certificate.     Appeal  dismissed  with  costs,  Rs.  16  pleader's  fee. 

Smyth,  J, — I  concur.  I  do  not  think  it  can  have  been  the 
intention  of  the  Legislature  to  compel  the  Court  to  grant  a  cer- 
tificate in  all  cases  whatever  may  be  the  amount  of  the  property, 
simply  because  some  relative  of  the  minor  comes  into  court  and 
asks  for  a  certificate,  or  asks  the  court  to  appoint  a  fit  person  to 
take  charge  of  the  property. 

The  words  of  the  section  are  not  imperative,  and  it  seems  to 
me  to  be  left  to  the  discretion  of  the  Court  to  grant  a  certificate 
or  not,  as  it  thinks  proper,  under  the  particular  circumstances  of 
the  case. 
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No.  24. 

HEBA  AND  3  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 

RAM  SING,— (vendor),— and  MUNSHI  RAM,— (pur- 
chaser),—(Defendants),  RESPONDENTS. 
Case  No.  422  of  1877. 
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(Lindsay  and  Smyth,  JJ.) 

'  ine  Site— Abadi — Sale  of  Vacant  site  occupied  by  proprietor  for 
many  year.* — Consent  of  Co-sharers— Custom. — Where  the  abadi  was 
recorded  in  the  wajib-ul-arz  as  the  common  property  of  the  Tillage  proprie- 
tors, held  (no  special  custom  being  proved),  that  the  fact  of  one  of  tha 
proprietors  having  held  a  vacant  site  in  the  abadi  gave  him  no  right  to  sell 
it  to  one  who  was  not  a  member  of  the  village  community,  without  the 
consent  of  the  co-shaiers. 

Regular  appeal  from  order  of  Commissioner  and  Superintendent 
Umballa  Division,  dated  23rd  December  1876. 

Suraj  Bal,  Pandit,  for  respondents. 

This  case  was  remanded  by  Fitzpatrick  and  Smyth,  JJ.,  on 
23rd  June  1877,  for  evidence  to  be  taken  on  the  question  of  custom. 

The  Commissioner  on  4th  December  1877  made  the  followiug 
return : — 

The  report  of  the  Es.  Asstt.  Commissioner  is  to  the  effect  that 
there  is  no  evidence  of  any  custom  as  to  the  right  of  a  villager  to  sell 
to  a  person  not  belonging  to  the  proprietory  body  in  the  village  in 
dispute,  but  that  in  a  neighbouring  village  such  right  to  sell  was 
upheld  by  the  Civil  Court. 

I  find  in  the  settlement  record  the  village  site  is  declared  to 
be  held  in  common  in  proportion  to  the  amount  of  holdings,  i.  e.t 
of  khewat. 

Where  this  is  the  case  the  village  site  is  liable  to  division, 
allowance  being  made  for  possession  as  far  as  possible,  but  the  hold- 
ing of  a  person  possessing  more  than  his  share  would  be  reduced. 

Under  these  circumstances  I  cannot  think  that  individual 
sharers  cau  have  a  right  of  sale  till  a  division  is  made,  unless  with 
the  consent  of  the  co-sharers,  and  there  would  certainly  be  a  right 
of  pre-emption  even  after  division,  but  such  has  not  been  ;irged  iu 
this  case. 

In  my  opinion  a  decree  should  be  given  for  plaintiffs,  and  the 
sale  rescinded  on  the  above  grounds. 

On  receipt  of  the  above  return  the  appeal  came  on  for  hearing 
before  Lindsay  and  Smyth,  J  J. 

The  judgment  of  the  Court  was  delivered  by 

Smyth,  J. — The  return  made  to  the  order  of  this  Court  of  the  jQth  Deer.  1877. 
23rd  June   1877  is  to   the  effect   that  there  is  no    special  custom 
one  way  or  the  other. 

The  Commissioner,  however,  observes  that  the  abadi  is  recorded 
in  the  wajib-ul-arz  as  the  common  property  of  the  village  proprie- 
tors. That  also  is  in  accordance  witb  the  general  rule  applicable 
to  proprietory  right  in  the  abadi  iu  other  agricultural  villages. 
That  being  so,  we  do  not  think  that  the  mere  fact  that  one  of  the 
proprietors  has  held  a  vacant  site  in  the  abadi  for  many  years  gives 
him  a  right  to  sell  it  to  one  who  is  not  a  member  of  the  village 
community  without  the  couseut  of  the  co-sharers.     It  was  held  in 
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case  No.  25  of  Punjab  Record  for  1875  that  the  consent  of  a  singlo 
proprietor  out  of  a  number  of  joint  proprietors  does  not  create  a 
right  which  otherwise  is  not  vested  in  the  vendor. 

We  accordingly  hold  that  Ram  Sing  was  not  entitled  to  sell 
the  site  to  Munshi  ltam,  and  we  accept  this  appeal,  aud  restore  the 
decree  of  the  firat  Court,  with  costs  throughout. 


No.  25. 
FATTEII  AND  5  OTHERS,— (Defendants),— APPELLANTS, 
ArPELLATE  Side.  I  Versus 

IIIMMAT,— (Plaintiff),— RESPONDENT. 

Case  No.  1135  of  1877. 

(Lindsay  and  Smyth,  JJ.) 


Limitation — Act  IX  of  1871,  Section  27 — Easement — Riglit  of  way. — 
Tn  a  suit  for  an  easement  or  right  of  way,  the  question  for  decision  ia 
whether  the  way  has  been  openly  and  peaceably  used  and  as  of  right  with- 
out interruption  for  a  period  of  20  years  ending  within  two  years  next 
before  the  institution  of  the  suit.  (Section  27  Act  IX  of  1871).  Where  it 
was  found  that  the  way  was  not  used  for  more  than  ten  years  at  most, 
held  that  the  plaintiffs  claim  to  a  right  of  way  failed. 

Special  appeal  from  the  order  of  the.  Judicial  Assistant  Rawalpindi* 
dated  5th  June  1877. 

22nd  Deer.  1877.  Lindsay,  J. — The  plaintiff  had  to  prove  that  he,  as  of  right, 

had  used  the  path  in  question  for  20  years  peaceably  and  openly 
as  an  easement,  to  within  two  years  of  his  suit. 

It  is  clear  from  his  own  showing  that  the  plaintiff  has  not  ac- 
quired the  easement  he  claims  as  an  absolute  and  indefeasible  right. 

The  former  case  in  no  way  bears  upon  this  one.  The  plain- 
tiffs clnim  is  dismissed,  and  this  appeal  decreed  with  costs. 

Smyth,  J. — The  Lower  Courts  entirely  misunderstood  tho 
real  question  involved  in  this  case. 

The  first  Court  considered  that  as  the  right  of  way  had  existed 
for  three  years  the  plaintiff  was  entitled  to  keep  it  open. 

This  Judicial  Assistant's  judgment  is  unintelligible,  as  he  con- 
sidered that  the  suit  was  barred  by  limitation  under  article  31 
schedule  II  Act  IX  1871,  and  yet  he  upheld  the  Extra  Assistant 
Commissioner's  order  by  which  a  decree  was  given  for  plaintiff. 

The  suit  is  for  an  easement  or  right  of  way  over  defendant's 
land,  and  the  real  question  is  whether  plaintiff  has  used  the  way 
openly  and  peaceably  and  as  of  right  without  interruption  for  a 
period  of  20  years  ending  within  2  years  next  before  the  institu- 
tion of  the  suit  (Section  27  Apt  IX  of  1871).     It  is  clear,  as  found 
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by  the  first  Court,  that  the  way  was  not  used  for  more  than  10 
years  at  most.  Plaintiffs  suit  therefore  fails,  and  must  be  dis- 
missed with  costs. 


Appellate  Side. 


No.  26. 

DULLA,— (Decree  holder),— (Plaintiff),— APPELLANT, 
Verms 
KARM  AND  SHAH  ALAM,— (Judgt.  debtors),— (Defendants),— 
RESPONDENTS.  <J  - 

Case  No.  1232  of  1877. 
(Lindsay  and  Smyth,  JJ.) 

Civil  Procedure  Code  (Act  VIII  of  1859)  Section  20G— Execution  of 
decree — Payments  in  satisfaction  of,  made  out  of  Court,  but  not  certified  to 
the  Court. — D.  obtained  a  decree  against  K  and  S.  A.  for  possession  of  cer- 
tain mortgaged  lard,  subject  to  the  condition  that  K  and  S.  A.  were  to 
continue  in  cultivation  thereof  for  three  years,  paying  D.  the  proprietors' 
share  of  the  produce,  out  of  which  D.  was  to  pay  the  Government  revenue, 
and  apply  the  surplus  (if  any)  to  paying  off  the  principal  debt,  and  in  the 
event  of  the  principal  debt  not  being  paid  off.  D  was  to  obtain  cultivating 
possession.  At  the  end  of  three  years,  D  applied  for  possession  under  the 
decree,  alleging  non-receipt  of  any  payments  under  it,  while  K  and  S.  A. 
alleged  payments  in  full  satisfaction  of  the  principal  debt.  Held  that  the 
Court  executing  the  decree  was  precluded  by  Section  206  Act  VIII  of  1859 
from  recognizing  the  payments  alleged  to  have  been  made  out  of  Court, 
and  which  were  not  certified  to  the  Court. 

Semble,  that  even  if  it  was  intended  that  the  payments  under  the 
decree  obtained  by  D.  should  be  made  out  of  Court,  K.  and  S.  A.  were  not 
relieved  from  the  duty  of  seeing  that  such  payments  were  certified  to  the 
Court  by  D. 

Regular  appeal  from  order  of  Commissioner  and  Superintendent 
Rawalpindi  Division,  dated  20th  July  1877. 

Rivaz  for  appellant. 

The  facts  are  sufficiently  stated  in  the  following  judgment 
delivered  by 

Smyth,  J. — Mr.  Rivaz  urges  that  the  Commissioner  has  erred  23rd  Jany.  1878% 
in  law  in  holding  that  the  alleged  payments  by  defendants  could 
be  recognised  though  not  made  through  or  certified  to  the  Court. 

We  think  that  this  objection  must  prevail.  Sham  Lall'a 
decree  was  one  giving  plaintiff  possession  of  the  mortgaged  land 
subject  to  the  stipulations  of  the  mortgage  deed.  By  the  mort- 
gage deed  the  mortgagors  were  to  continue  to  cultivate  the  land 
for  three  years,  and  to  pay  to  the  mortgagee  the  proprietors'  share 
of  the  produce,  out  of  which  the  mortgagee  was  to  pay  the  Govern- 
ment revenue  and  apply  the  surplus  (if  any)  to  paying  off  the 
principal  sum  for  which  the  laud  was  mortgaged.  If  at  the  end 
of  the  three  years  the  mortgage  money  was  not  paid  off,  the  mort- 
gagee was  to  be  put  into  cultivating  possession  of  the  land. 
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At  the  end  of  the  three  years  the  mortgagee  applied  to  the 
Court  to  be  put  in  possession  under  the  decree,  alleging  that  he 
received  no  payments  under  the  decree.  The  mortgagor  replied 
that  he  had  paid  off  the  mortgage  money  in  full. 

The  question  is  whether  in  execution  of  decree  the  Court 
could  recognise  the  payments  alleged  to  have  been  made  out  of 
Court  and  which  were  not  certified  to  the  Conrt.  Section  206  Act 
VIII  of  1859  expressly  provides  that  no  adjustment  of  a  decree  in 
part  or  in  whole  shall  be  recognised  by  the  Court  unless  made 
through  the  Court  or  certified  'to  the  Court  by  the  decree-holder. 
In  the  present  case  the  payments  were  not  certified  to  the  Court, 
although  they  might  have  been.  The  Commissioner  refused  to 
allow  weight  to  this  objection,  because  the  Extra  Assistant 
Con.aiissiouer,  Sham  Lall,  in  June  1873  expressly  stated  that  the 
defendant  was  to  make  payments  out  of  Court,  i.  e.,  in  his  own 
village,  from  the  produce  of  the  land.  I  do  not  find  any  express 
statement  to  that  effect,  though  no  doubt  it  may  be  gathered  from 
the  terms  of  Sham  Lall's  decree  that  it  was  intended  that  the  pay- 
ments should  be  made  out  of  Court.  But  that  did  not  relieve  the 
judgment-debtor  from  the  duty  of  seeing  that  they  were  certified 
to  the  Court  by  the  decree-holder. 

I  consider  therefore  that  the  Court  executing  the  decree  can- 
not enquire  into  the  alleged  payments,  but  must  execute  the  decree 
as  if  no  such  payments  had  been  made.  If  defendants  have  really 
made  payments  which  the  decree-holder  refuses  to  acknowledge,  it 
is  of  course  open  to  them  to  bring  a  separate  suit  to  recover  them 
back,  and  the  question  of  whether  they  have  or  have  not  made 
such  payments  would  then  be  enquired  into  and  decided, 

I  think  this  appeal  must  be  accepted,  and  the  case  remanded 
to  the  first  Court  to  execute  the  decree  as  if  no  payments  (except 
that  admitted  by  the  decree-holder)  had  been  made  under  Sham 
Lall's  decree.  The  appellant  is  entitled  to  costs,  Rs.  16,  of  thia- 
appeal. 

Lindsay,  J. — Concurred. 


Appellate  Side.-; 


No.  27 
BAHA-UD-DIN, 

(JUDGMENT-DEBTOR) 


} 


(Defendant),— APPELLANT, 
Versus 

(Plaintiff),— RESPONDENT. 


- 


MOTI  LAL, 
(DECREE-HOLDER) 

Case  No.  1281  of  1877. 

(LIND3AY  AND   PLOWDEN,   JJ.) 

Tensions  Act  XXIII  of  1871,  Section  11 — Pension — Assignment  of 
land  revenue  for  benefit  of  shrinc—Thc  revenue  of  certain   land  was- 
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assigned  to  the  custodian  of  a  shrine  for  the  benefit  thereof.  Held,  that 
such  assienment  of  land  revenue  was  not  a  pension  within  the  meaning  of 
Section  il  of  the  Pensions  Act  XXIII  of  1871. 

Appeal  from  order  of  Commissioner  and  Superintendent  Dehli 
Division,  dated  18th  Jane  1877. 

Bates  for  Appellant. 

The  question  for  decision  in  this  case  was  whether  the  assign- 
ment of  the  revenue  of  mouzah  Moharban  made  by  Government 
for  the  maintenance  of  the  shrine  of  Dargahs  Makhdum  Xurjahan 
Sahib  and  Makhdum  Shah  Alam  Sahib  was  a  pension  within  the 
meaning  of  that  word  as  used  in  Section  11  of  the  Pensions  Act 
1871.     The  Court  of  first  instance  held  that  it  was. 

The  Commissioner  on  appeal,  after  describing  the  assignment 

as  above  set  forth,  gave  judgment  as  follows  : — 

"  This  same  question  came  before  me  in  April  last  in  the  case 

_  . \     —  ,  .,.       noted  in  the  marsrin,  and  I  then  decided 

Fiara  Lai  v.  Kamr-ud-din     ,,    ,     ,,  i  ■        •       c-     ,•       -i  i 

Khn  word   pension  in   Section  11 

of  the  Pensions  Act  does  not  include 
assignments  of  revenue.  Nothing  has  been  urged  before  me 
in  this  case  that  tends  to  throw  a  doubt  on  the  correctness  of 
the  decision  previously  arrived  at  on  this  question.  The  word 
pension  is  nowhere  defined  in  the  Act,  but  the  words  grant  of 
money  or  land  revenue  are  defined  in  Section  3.  And  in  Section 
4  grants  of  money  or  land  revenue  are  distinguished  from  pen- 
sions. In  Section  1 1  the  word  pension  only  is  used,  and  it  is  so 
used  as  to  show,  I  think,  that  only  payments  of  money  from  the 
treasury  ave  iutended  to  be  included  in  this  term.  The  pensions 
referred  to  are  political  pensions,  service  pensions  and  compas- 
sionate allowances,  and  these  are  the  three  classes  into  which 
pensions  paid  from  the  treasury  are  divided.  It  would  appear 
from  this  that  grants  of  land  revenue  were  intentionally  omitted 
from  Sectiom  11. 

On  these  grounds  I  accept  the  appeal,  and  annul  the  decision 
of  the  lower  Court  with  costs. 

It  is  urged  by  the  respondent's  pleader  that  the  proceeds  of 
the  village  having  been  assigned  for  the  support  of  the  shrines 
named  above,  they,  the  proceeds,  are  not  the  property  of  the  judg- 
ment-debtor, and  cannot  therefore  be  attached  by  his  creditor. 
This  is  a  point  which  was  not  decided  by  the  lower  Court,  and 
cannot  therefore  he  raised  in  appeal." 

From  this  order  the  judgment-debtor  appealed  to  the  Chief 
Court. 

Bates,  for  appellant,  contended  that  the  money  was  not  liable 
to  attachment,  and  that  the  Commissioner  was  wrong  in  refusing 
to  consider  and  determine  the  objection  raised  before  him. 

The  following  judgments  were  delivered : — 

Lindsay,  J. — A  grant  of  money  was  allowed  by  the  state  for    Ifik  Feby.  1878. 
a  shrine.     Subsequently  the  revenue  of  certain  laud  was  assigued  to 
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the  custodian  of  the  shrine  for  the  benefit  of  the  shrine.  We  do  not 
consider  this  grant  of  money  to  be  a  pension.  It  is  a  grant  of 
land  revenue  made  by  the  state  for  the  benefit  of  the  shrine,  and 
to  be  properly  spent  by  its  custodian.  The  question  to  be  deter- 
mined is  whether  this  grant  can  be  attached  in  execution  of  a 
decree  against  the  judgment-debtor  in  this  case.  This  question 
was  not  raised,  nor  considered  by  the  Courts. 

On  the  ground  that  the  money  paid  was  a  compassionate 
allowance,  and  consequently  a  question  beyond  the  jurisdiction  of 
the  Civil  Court,  the  first  Court  refused  the  prayer  of  the  judg- 
ment-creditor. The  Commissioner,  on  appeal,  held  the  grant  not 
to  be  a  pension  and  dismissed  the  appeal,  but  with  regard  to  the 
question  raised  by  Counsel  for  the  judgment-debtor,  viz: — whether 
"  the  proceeds  of  the  village,"  by  which  expression  we  understand 
the  Commissioner  to  mean  the  assigned  revenue,  can  be  attached 
by  the  judgment-creditor,  the  Commissioner  refused  to  give  an 
opinion  as  it  was  not  raised  in  the  first  Court. 

We  remand  this  case  uuder  Section  351  Act  VITI  of  1859  to 
the  first  Court  for  the  consideration  aud  determination  of  the 
point  raised. 

Costs  will  be  costs  in  the  suit,  and  the  value  of  the  stamp  for 
this  appeal  will  be  refunded. 

Plowden,  J. — I  concur  in  holding  that  the  assignment  of 
land  revenue  described  in  the  Commissioner's  judgment  is  not  a 
pension  within  the  meaning  of  Section  11  of  the  Pensions  Act 
of  1871,  and  in  the  order  of  remand  to  the  first  Court. 


No.  28. 
DYAL  SING  &  SUNDER  SING— (Defdts.)— APPELLANTS, 
ArrELLATE  Side.  -^  Versus 

MANGAL  MAL,— (Plaintiff),— RESPONDENT. 

Case  No.  1117  of  1877. 

(Lindsay  and  Smyth,  JJ.) 

Act  XVIII of  1869,  Section  18 — Unstamped  document,  admission  of 
in  evidence  by  first  Court — Power  of  Appellate  Court  to  interfere — Act 
IX  of  1871,  Section  20 — Acknowledgment — Items  barred  by  limitation. — A 
Court  of  first  instance  admitted  in  evidence  an  unstamped  acknowledgment 
of  a  debt,  wbich  embraced  items  more  than  3  years  old,  and  consequently 
barred  by  limitation.  Held  that  the  Appellate  Court  was  precluded  from 
taking  up  the  question  whether  the  acknowledgment  had,  under  the  provi- 
sions of  Act  XVIII  of  1869,  been  wrongly  admitted  in  evidence  as 
uustamped. 

Held  further,  that  the  Appellate  Court  was  bound  to  enquire  and 
decide  whether  only  items  not  then  barred  by  limitation  were  comprised 
in  the  balance  struck  which  was  acknowledged  by  defendants  to  be  due. 

A  written  acknowledgment  is  only  effectual  under  Section  20  Act  IX 
of  1871  in  giving  a  fresh  period  of  limitation  for  a  debt,  when  it  is  signed 
before  the  expiration  of  the  period  prescribed  for  the  debt. 
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Special  appeal   from  order  of  Commissioner  and   Superinten- 
dent Umballa  Division,  dated  4-th  May  1877. 

Bates  for  Appellants. 

Gouldsbury  for  Respondent. 

The  facts  of  this  case  are  fully  stated  in  the    following  judg- 
ment which  was  delivered  by 

Smyth,  J.  —The  defendant,  Dyal  Sing,  is  the  father  of  the  Cth  Fehy.  1S78. 
defendant  Sunder,  and  they  carried  on  their  dealings  jointly. 
They  had  a  runuiug  account  with  plaintiff,  and  it  is  found  by  both 
the  lower  Courts  that  a  balance  of  lis  851-12  "was  struck  on 
this  account  on  Asar  Sudi  4th  Sambat  1931,  and  signed  by  the 
defendant  Sundar.  The  written  statement  of  the  balance  so 
signed  contains  the  words  u  baki  lena  raha,"  and  though  not  a 
new  contract,  it  amounts  to  an  acknowledgment  in  writing  that 
the  balance  was  then  due.  The  first  Court  holding  the  balance 
to  have  been  duly  struck  and  signed,  gave  plaiutiff  a  decree 
upon  it.  The  defendants  appealed  to  the  Commissioner  on  the 
grounds: — (1)  that  the  balance  had  been  wrongly  admitted  iu 
evidence  inasmuch  as  it  was  unstamped;  and  (2)  that  many  of 
the  items  embraced  iu  it  were  of  more  than  three  years'  standing 
at  the  time  the  balance  was  struck. 

With  regard  to  the  first  ground  the  Commissioner  held  that 
he  was  precluded  by  the  ruling  of  this  Court  in  Case  Xo.  79  of 
Punjab  Record  for  1870,  from  taking  up  the  question  whether  the 
documeut  had,  under  the  provisions  of  the  Stamp  Act,  been 
wrongly  admitted  in  evidence  as  unstamped.  And  as  regards 
the  second  ground  the  Commissioner  refused  to  consider  it  because 
it  was  not  urged  in  the  memorandum  of  appeal. 

In  special  appeal  to  this  Court  the  defendants  urge  that  the 
Commissioner  erred — (1)  in  holding  that  he  was  bound  to  admit 
the  unstamped  balance  of  account  as  evidence  ;  and  (2)  iu  refus- 
ing to  consider  whether  any  of  the  items  comprised  iu  the  balance 
were  of  louger  standing  than  three  years  at  the  time  the  balance 
was  struck. 

As  regards  the  first  point  the  decisions  of  the  High  Courts 
are  conflicting. 

In  a  case  reported  at  page  297  of  3  Madras  Reports,  the  High 
Court  of  Madras  held  that  where  the  objection  is  taken  for  the 
first  time  in  special  appeal  that  a  document  which,  according  to 
Act  X  of  1862,  ought  to  have  been  stamped,  has  been  admitted 
by  both  the  lower  Courts  unstamped,  the  High  Court  is  bound  to 
take  notice  of  the  objection  (although  not  one  of  the  grounds  set 
forth  in  the  petition  of  appeal)  and  to  require  payment  of  the 
stamp  duty  and  penalty,  or  to  reject  the  document.  The  Court 
remarked  : — 

"  The  Stamp  Act  (X  of  1862)  prohibits  an  unstamped  docu- 
"  meut  from  being  received  in  evidence  or  acted  upon  iu  any  civil 
"  proceeding  in  a  Court  of  justice,  except  on  payment  of  the  pro- 
"  per  amount  of  stamp  duty  aud  penalty.       *  *  * 
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"  We  think  it  imperative  on  this  Court  hearing  the  suit  on 
"  appeal,  as  well  as  on  the  Court  of  first  instance,  to  give  effect  to 
"  the  provisions  of  the  Act,  though  the  objection  be  for  the  first 
"  time  pointed  out  on  the  hearing  of  the  appeal." 

That  decision  was  given  in  1867.  In  an  earlier  case  in  18G6, 
the  High  Court  N.  W.  P.  held  in  regular  appeal  that  an  unstamp- 
ed document  having  been  received  in  evidenco  by  the  lower  Court, 
the  objection  of  the  want  of  stamp  is  unsustainable  in  the  Appel- 
late Court,  as  it  does  not  affect  the  merits  of  the  case  or  the 
jurisdiction  of  the  lower  Court  (1  Agra  Rep.  03). 

Iu  a  caso  in  1869,  reported  at  page  520  of  11  Suth.  W.  li- 
the Calcutta  High  Court  held  similarly.  Sir  Barnes  Peacock  in 
delivering  his  judgment  remarked: — "  I  am  of  opinion  that  with 
"  regard  to  the  want  of  stamp  it  is  not  a  ground  for  reversing  tho 
"  decision,  because  I  think  that  the  error,  if  any,  of  receiving  the 
"  document  without  a  stamp  did  not  affect  the  merits  of  the  case 
"  or  the  jurisdiction  of  the  Court,  although  it  might  have  affected 
"  the  Government  revenue." 

Then  after  referring  to  cases  where  it  had  been  similarly  held 
by  the  late  Sudder  Court,  and  stating  his  belief  that  there  were 
also  cases  iu  which  the  High  Court  had  held  to  the  same  effect, 
the  Chief  Justice  added  :  "  But  whether  there  are  decisions  of 
"  the  High  Court  on  this  point  or  not,  the  decisions  which  I  have 
"  already  cited  are  so  consistent  with  justice  that  I  should  feel 
"  myself  bound  to  follow  them." 

This  case  was  followed  in  a  case  reported  at  page  6  of  16 
S.  W.  P.,  and  there  are  other  decisions  of  the  Calcutta  High  Court 
to  the  same  effect. 

The  rulings  of  the  Chief  Court  have  been  to  the  same  effect 
(vide  cases  in  the  Punjab  Record,  21  of  1866,  59  of  1867,  79  of 
1870). 

If  there  had  been  no  decisions  either  way,  I  should  have  been 
disposed  in  interpreting  the  provisions  of  Section  18  Act  XVIII  of 
1869,  and  Section  167  Act  I  of  1872,  to  hold  with  the  Madras 
Court,  that  an  Appellate  Court  was  bound  to  take  notice  of  the 
want  of  stamp,  and  to  refuse  to  act  upon  it  unless  and  until  in  the 
case  of  documents  which  might  be  admitted  on  payment  of  the 
deficient  stamp  duty  and  a  penalty,  such  payment  was  made  ; 
where  the  document  was  of  such  a  nature  (e.  g.  a  receipt  or,  as  in 
the  present  case,  a  balance  of  an  account)  that  it  could  not  be 
received  even  on  payment  of  a  penalty,  I  should  have  felt  inclined 
to  hold  that  the  Appellate  Court  must  reject  it  altogether,  and 
decide  the  case  as  if  it  had  not  been  received.  There  is  a  case 
decided  by  the  Privy  Council  (15  S.  W.  P.  P.  C.  33)  which  rather 
supports  that  view,  but  the  puint  was  not  actually  decided. 

The  weight  of  authority  is  however  the  other  way,  and  as  tho 
previous  decisions  of  this  Court  have  been  to  the  same  effect,  I 
consider  that  the  Commissioner  was  right  in  acting  upon  tho 
balauce  of  account  which  had  been  received  by  the  first  Court 
though  unstamped. 
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But  as  regards  the  second  ground  of  appeal  referred  to  above, 
I  think  the  Commissioner  ought  to  have  enquired  and  come  to  a 
finding  on  the  point  whether  only  items,  not  then  barred  by  limi- 
tation, were  comprised  in  the  balauce  struck.  The  written 
acknowledgment  is  only  effectual  under  Section  20  Act  IX  of  1871, 
in  giving  a  fresh  period  of  limitatiom  for  a  debt  when  it  is  signed 
before  the  expiration  of  the  period  prescribed  for  the  debt.  That 
period  is  three  years  from  the  date  on  which  the  debt  was  con- 
tracted, and  in  the  case  of  a  running  account,  is  calculated  from 
the  date  of  each  item. 

I  think  this  appeal  should  be  accepted,  aud  the  case  remanded 
to  the  first  Court  for  further  inquiry  on  the  issue  as  to  what 
items  comprised  in  the  balauce  were  withiu  the  period  of  limi- 
tation at  the  time  the  balauce  was  struck,  aud  for  fresh  decision 
of  the  case  accordingly. 

Costs  of  this  appeal  to  be  costs  in  the  cause. 
Lindsay,  J.,  concurred. 


I 


No.  29. 
RAM  DYAL,— (Plaintiff),— APPELLANT, 

Versus  \.  Appellate  Side, 

BELI  RAM— (Defendant),— RESPONDENT.  ) 

Case  No.  13S9  of  1877. 
(Lindsay  and  Smyth,  JJ.) 

Pre-emption — Limitation — Art  IX  of  1871,  Schedule  II No,  10— Ac~ 
tual  possession. — On  3rd  February  1S76.  B.  R.  purchased  a  shop  from  P. 
The  shop  was  occupied  by  atenant  who  accepted  B.  R.as  his  landlord  on  the 
same  date,  and  agreed  to  pay  the  rent  to  him.  No  formal  deed  of  sale  was 
executed  or  registered  till  April  1876,  owing  to  the  vendor  P.  being  in  jail 
in  execution  of  a  decree,  but  the  shop  was  verbally  sold  on  3rd  February 
1876,  and  a  mortgage  deed  relating  to  the  shop  made  over  to  the  vendee 
B.  R.     In  March  1877  the  plaintiff  instituted  his  suit  for  pre-emption. 

Held  that  the  sale  was  complete  on  3rd  February  1876,  that  B.  R. 
took  "  actual  possession  "  on  that  date  within  the  meaning  of  Article  10 
Schedule  II  Act  IX  of  1871,  and  that,  accordingly,  the  claim  was  barred 
by  limitation. 

Regular  appeal  from  order  of  Commissioner  ami  Superintendent, 
Derajat  Division,  dated  20th  June  1S77. 

Ram  Narain,  Pandit,  for  Appellant. 

The  facts  are   sufficiently   stated  iu  the   following  judgment 
delivered  by 

Smyth,  J. — I  consider   that  the   Commissioner   was  right  in  loth  Feby.  1S78. 
holding  on  the  evidence  that   the  sale  of  the  shop  took   place  on 
the  3rd  February  1876.     The  shop  was  then  in  the  occupation  of 
a  tenant,  but  he  accepted   the  purchaser   as   his   landlord  on  the 
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above  date,  and  agreed  to  pay  the  rent  to  him.  That  must,  I 
consider,  be  taken  to  be  the  date  on  which  the  purchaser  took 
actual  possession  under  the  sale.  This  view  is  supported  by  a 
ruling  of  the  Full  Bench  of  the  Allahabad  High  Court  in  a  ease 
reported  at  page  311  of  the  Indian  Law  Keport,  I  All.  There  a 
person  purchased  the  equity  of  redemption  of  immovable  property 
which  at  the  time  of  the  sale  was  in  the  usufructuary  possession 
of  the  mortgagee,  and  it  was  held  that  the  purchaser  took  actual 
possession  of  the  property  within  the  meaning  of  that  term  in 
Art.  10,  Sch.  II  of  Act  IX  of  1871,  when  the  equity  of  redemp- 
tion was  completely  transferred  to  and  vested  in  him. 

In  the  present  case  the  formal  deed  of  sale  was  not  executed 
or  registered  till  April  1876  :  but  that  is  accounted  for  by  the  fact 
that  the  vendor  was  in  jail  in  execution  of  a  deeree,  and  could  not 
be  released  till  payment  of  the  decree  was  made.  He  accordingly 
verbally  sold  the  house  on  the  3rd  February  1876,  and  on  that  date 
a  mortgage  deed,  relating  to  the  house  and  referred  to  in  the  deed 
of  sale,  was  made  over  to  the  vendee,  who  on  the  same  day  filed  in 
Court  a  receipt  for  Rs.  129-10-7  paid  under  the  decree.  The  sale- 
was  complete  on  the  3rd  February,  and  the  subsequent  execution 
and  registration  of  the  deed  was  merely  for  the  purpose  of  preserv- 
ing a  record  of  the  transaction. 

It  is  argued  for  the  pre-emptor  that  the  vendor  and  vendee 
acted  fraudulently  in  not  giving  notice  of  the  sale  to  the  pre- 
emptor,  and  as  the  pre-emptor  did  not  become  aware  of  the  sale  till 
the  deed  was  registered,  limitation  should  under  Sec.  16  of  Act  IX 
of  1871,  begin  to  run  from  the  date  of  registration.  I  do  not  think 
however  that  the  fact  that  the  vendor  omitted  to  give  the  notice 
required  by  Section  13  Act  IV  of  1872  to  the  pre-emptor,  amounts- 
of  itself  to  a  concealment  by  fraud  from  the  pre-emptor  of  his  cause 
of  action  within  the  meaning  of  Section  XVI  of  the  Limitation 
Act.  The  failure  to  give  the  notice  is  one  of  the  elements  which 
constitute  the  pre-emptor's  cause  of  action,  and  it  can  hardly 
be  taken  to  have  of  itself  the  additional  effect  of  prolonging  the 
period  of  limitation  fixed  by  the  Legislature  for  a  suit  brought 
*apon  such  cause  of  action.  No  doubt  where,  as  in  the  present 
case,  there  is  no  outward  and  visible  sign  of  a  change  of  posses- 
sion, a  pre-emptor  may  have  difficulty  in  ascertaining  that  a 
cause  of  action  has  accrued  to  him,  still  where  the  sale  or  tho 
change  of  possession  under  the  sale  has  not  been  concealed  from 
the  pre-emptor  by  means  of  fraud,  limitation  runs  from  the  date 
of  the  purchaser's  taking  actual  possession  of  the  property,  even 
though  the  pre-emptor  may  not  have  known  or  had  the  means  of 
knowing  of  the  sale,  or  of  the  change  of  possession  under  the 
sale.     I  think  this  appeal  should  be  dismissed  with  costs. 

Lindsay,  J. — Concurred. 
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No.  30. 

SUJA,— (Plaintiff),  -APPELLANT, 

Versus  V  Appellate  Side. 

PAHLWAN  — (Defendant),— RESPONDENT. 
Case  No.  698  of  1877. 

(  FlTZPATRICK    AND    PlOWDE.V,    JJ.  ) 

Contract  Act  IX  of  \S72.  Sec.  14." — Principal  and  Surety — Money 
rightfully  paid — Payment  by  Surety  of  debt  barred  a*  againtt  principal. — 
Plaintiff,  a  surety,  sued  his  principal  to  recover  the  amount  paid  by  him 
tinder  a  decree  obtained  by  the  creditor  against  him  as  surety.  In  that 
suit  the  principal  debtor  was  also  sued,  and  the  decree  in  the  first  court  waa 
against  both.  The  principal  appealed,  and  the  decree  against  him  waa 
reversed  on  the  merits.  The  surety  did  not  appeal,  but  acquiesced  in  the 
decree  against  himself.  The  action  of  the  creditor  as  against  the  principal 
debtor  was  barred  by  limitation,  and  the  action  against  the  surety  would 
also  have  been  barred,  but  for  the  fact  that  he  had.  before  expiry  of  the 
period  of  limitation,  struck  a  balance  of  the  account  against  the  principal, 
and  signed  an  acknowledgment  that  the  balance  was  due. 

Held  under  the  circumstances  that  plaintiff  was  not  entitled  to  recover 
from  his  principal  the  amount  which  he  had  been  compelled  to  pay  under 
the  decree  against  him. 

A  moral  obligation  to  pay  a  debt  barred  by  limitation  subsists,  though 
the  legal  means  of  recovering  it  have  been  lost,  but  a  surety  paying  such 
a  debt  does  not  pay  '•  rightfully  "  within  the  meaning  of  Sec.  145  of  the 
Contract  Act  IX  of  1872,  and  is  therefore  not  entitled  to  recover  from  hia 
principal. 

Regular  appeal  from  order  of  Commissioner,  Raicalpindi  Division, 
dated  ISth  March  1877. 

Plowden*,  J. — This  is  a  suit  by  a  surety  against  his  principal     q.t   »        7077- 
to  recover  the  amount  paid  by  the  former  in  a  decree  obtained  by  *       *  • 

the  creditor  against  him  as  surety.  In  that  suit  the  principal 
debtor  was  also  sued,  and  the  decree  in  the  court  of  first  instance 
was  against  both  the  principal  and  the  surety.  The  principal 
appealed,  and  on  his  appeal  the  decree  against  him  was  reversed 
on  the  merits.  The  surety  did  not  appeal,  but  acquiesced  in  the 
decree  against  himself,  though  he  preferred  an  appeal  (which  did 
not  lie)  against  the  order  discharging  the  principal  debtor,  which 
appeal  was  dismissed. 

It  further  appears  from  the  record  of  the  first  suit  that  the 
action  of  the  creditor,  as  against  the  principal  debtor,  was  barred 
by  limitation,  assuming  that  he  had  at  one  time  been  liable,  aud 
that  the  action  against  the  surety  would  also  have  been  barred 
but  for  the  circumstance  that  he  had  during  the  currency  of  the 
period  of  limitation  struck  a  balance  of  the  account  against  the 
principal,  and  signed  an  ackuowledgmeut  that  the  balance  was  due. 

The  question  is  whether  the  surety  is,  under  the  above  cir- 
cumstances, and  assuming  that  the  principal  debtor  was  at  one 
time  indebted  to  the  creditor  in  the  amount  decreed,  which  it  is 
admitted  he  never  paid,  entitled  to  recover  from  his  Driucipal  the 
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amouut  which  he  has  been  compelled   to   pay   under   tho   decree 
against  him. 

Iu  my  opinion,  this  question  must  be  answered  in  the  nega- 
tive, though  I  advance  my  opinion  witli  hesitation,  because  the 
point  is,  so  far  as  I  am  aware,  a  novel  one  and  untouched  by  direct 
authority.  It  must  therefore  he  dealt  with  and  decided  with  re- 
ference to  general  principles. 

The  obligation  of  the  surety  is  accessory  to  that  of  the  princi- 
pal, and  under  ordinary  circumstances  is  extinguished  when  the 
principal  obligation  is  extinguished.  Payment  by  the  principal 
for  instance  entirely  exonerates  the  surety,  where  the  obligation  ia 
payment  of  a  money  debt.  Here  however  there  is  no  payment, 
and  the  hypothesis  is  that  of  an  unpaid  debt  of  which  the  recovery 
by  the  creditor  from  the  principal  debtor  is  no  longer  possible, 
because  the  creditor's  suit  against  him  has  been  dismissed.  The 
grounds  of  the  dismissal  appear  to  me  to  be  immaterial,  the  im- 
portant fact  being  that  the  debt  has  been  decided  in  a  valid  legal 
proceeding  to  be  irrecoverable  by   the  creditor  from  the  principal. 

At  the  moment  of  that  decision,  the  legal  obligation  of  the 
principal  debtor  to  pay  the  amount  due  in  fact  (upon  the  hypothesis 
assumed  for  present  purposes)  was  extinguished,  whether  or  not  a 
moral  or  what  is  sometimes  termed  the  natural  obligation  to  pay 
it  survived.  It  seems  to  me,  with  regard  to  the  present  question, 
quite  unnecessary  to  decide  whether  under  Act  IX  of  1871  (which 
governed  the  former  suit  as  regards  limitation)  the  bar  of  the 
action  as  a  personal  right  and  the  extinction  of  that  right  are 
coincident.  The  one  important  fact  is,  in  my  judgment,  that  the 
legal  obligation  of  the  principal  to  the  creditor  is  practically  ex- 
tinct :  nor  as  I  apprehend  is  it  material  that  the  judgment  to  that 
effect  may  have  been  erroneous  :  whether  right  or  wrong,  the  fact 
remains  that  at  the  moment  when  it  was  pronounced,  the  prin- 
cipal's obligation  to  the  creditor  was  finally  extinguished. 

The  strong  point  for  the  surety,  upon  the  assumption  made 
at  starting,  of  course  is  that  the  moral  or  natural  obligation  of  the 
principal  to  pay  his  debt  survived  the  decree.  Assuming  without 
conceding  that  this  is  so,  it  does  not  in  my  opinion  avail  the 
surety  in  an  action  like  this,  that  moral  obligation  survives, 
and  can  be  made  available  for  certain  purposes.  For  instance, 
by  express  and  positive  legislative  enactment  in  section  25  of  tho 
Contract  Act,  that  obligation  is  a  good  consideration  for  a  new 
promise  to  pay  the  creditor,  provided  the  promise  be  evidenced  in 
a  specified  form. 

Here  the  moral'obligation  is  converted  into  a  legal  obligation, 
enforceable  by  action  only  with  the  will  and  by  the  act  of  tho 
debtor.  In  the  case  under  discussion,  there  is  nothing  of  this 
kind,  and  nothing  whatever  to  show  that  the  principal  debtor 
authorised  or  acquiesced  in  the  acknowledgment  of  his  indebted- 
ness signed  by  the  surety. 

Then  the  question  is, — has  a  surety  who  discharges  the  mere 
moral  obligation  of  his  principal  a  legal  right  to  be  indemnified 
by  his  priucipal?    In  my  opinion  he  has  not,  in  the  absence  of 
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some  express  legal  provision  to  that  effect.  I  am  unable  to  find 
any  such  provision  in  the  Indian  Law.  The  Indian  Contract  Act 
enacts  in  Sec.  145  that  "  In  every  contract  of  guarantee  there  is 
"  an  implied  promise  by  the  principal  debtor  to  indemnify  the 
"  surety;  and  the  surety  is  entitled  to  recover  from  the  principal 
"  debtor  whatever  sum  lie  has  rightfully  paid  under  the  guarantee, 
"  but  no  sums  which  he  has  paid  wrongfully,"  but  that  section 
still  leaves  it  open  to  the  courts  to  say  what  has  been  "  right- 
fully "  paid  by  the  surety. 

I  think  a  surety  cannot  be  said  "  rightfully  "  to  pay  within 
the  meaning  of  this  section  a  sum  of  money  which  the  creditor  is 
unable  by  any  process  of  law  to  recover  from  the  principal  debtor. 
Let  me  take  the  simplest  instance, — suppose  the  creditor  brings 
his  suit  against  the  principal  debtor  alone,  and  it  is  dismissed  after 
trial  on  whatever  grounds  on  the  merits  or  as  barred  by  limitation. 
The  creditor  then  sues  the  surety  as  such  for  the  same  debt. 
The  judgment  in  the  first  suit  would,  I  apprehend,  be  conclusive 
evidence  that  the  principal  was  not  legally  liable  to  the  creditor, 
and  if  the  plea  were  advanced,  the  suit  against  the  surety  would 
fail.  But  suppose  that  instead  of  advancing  this  plea,  the  surety 
without  reference  to  his  principal  confessed  judgment,  and  then 
sued  the  principal  to  be  indemnified.  Surely  it  would  be  open 
to  the  principal  to  contend  that  he  was  not  liable  to  indemnify 
his  surety  for  a  payment  which  was  virtually  voluntary,  and  which, 
by  making  a  proper  defence,  the  surety  would  have  avoided. 
The  principal  might  I  think  successfully  contend  that  the  law 
exonerated  him  from  performing  his  merely  moral  obligations,  and 
that  if  the  surety  chose  to  discharge  one  of  them  for  him,  without 
any  authority  from  him  to  do  so,  the  surety  discharged  it  at  his 
own  risk,  and  on  his  own  sole  responsibility. 

Then,  let  me  take  the  case  one  step  further.  The  surety 
without  reference  to  his  principal  signs  an  acknowledgment  of  the 
principal's  indebtedness,  of  which  the  effect  may  be — let  it  be  as- 
sumed that  it  is — to  extend  the  period  in  which  the  creditor  may 
sue  the  surety.  I  take  it  to  be  quite  clear  that  it  has  no  such 
effect  as  regards  the  principal,  because  a  surety  has  no  implied 
authority  to  sign  such  an  acknowledgment  for  his  principal.  Here 
again  I  think  the  principal  may  successfully  contend  that  the  con- 
tinued existence — the  subsistence  of  the  legal  liability  of  the  surety 
depends  not  upon  his  own  original  undertaking  to  pay  on  hia 
principal's  default,  though  that  is  of  course  one  of  the  causes  con- 
tributing to  his  liability,  but  primarily  and  immediately  upon  his 
own  voluntary  act  in  signing  the  acknowledgment,  an  act  done 
without  the  authority  of  the  principal. 

It  has  been  suggested  that  the  surety  may  pay  the  debt  of 
hia  principal  during  the  period  of  limitation,  and  cau  then  recover 
from  him  the  amount  due  and  paid  by  him  to  the  creditor.  This 
is  undoubtedly  true,  but  it  does  not  follow  that  he  can  enlarge 
the  legal  obligation  of  the  principal  debtor.  "When  the  surety 
acts  in  the  manner  stated,  he  fulfils  a  subsisting  legal  obligation 
of  his  principal,  and  discharges  him  from  a  subsisting  legal 
liability.  Here  the  surety  does,  to  use  the  language  of  the  Con- 
tract Act  iu  that  portion  which  deals  with  general  principles,  that 
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•which  the  principal  was  "  legally  compellable  to  do  ;"  and  it  is 
therefore  quite  intelligible  that  the  surety  should  be  indemnified 
by  the  principal,  in  the  absence  of  anything  to  show  that  the  pay- 
ment was  intended  to  be  purely  voluntary. 

Curious  results  would  follow  by  holding  that  the  principal 
debtor,  though  discharged  from  legal  liability  to  his  creditor,  re- 
mained liable  at  the  suit  of  his  surety  for  indemnification,  under 
the  circumstances  assumed  hi  this  case.  A  surety  by  concert  with 
the  creditor,  which  could  not  justly  be  termed  "collusion,"  the  mo*- 
tive  being  honorable  and  meritorious,  could  practically  enable  the 
negligent  creditor-,  after  any  interval  of  time,  to  recover  through 
him,  the  surety,  his  stale  demand  upon  a  debtor,  by  signing  acknow- 
ledgments, or  a  written  promise  to  pay  the  debt  for  which  he  was 
or  had  been  liable  as  surety,  suffering  judgment  to  be  passed  and 
then  suing  the  principal.  The  surety  would  thus  be  simply  the 
channel  by  which  the  debtor's  money  would  flow  into  the  creditor's 
pocket  in  indirect  contravention,  as  I  apprehend,  of  the  policy  of 
the  Limitation  and  Contract  Acts,  especially  of  the  former,  which 
limits  the  extension  of  the  period  of  liability  of  debtors,  unless  by 
an  acknowledgment  made  by  their  authority. 

Again,  the  surety  has  the  privilege  of  compelling  the  creditor 
to  sue  the  debtor,  or  of  suing  himself  for  recovery  of  the  debt  due 
to  the  creditor.  It  would  be  entirely  opposed  to  the  policy  of  the 
Limitation  Act,  if  the  surety  were  at  liberty  to  exercise  this  privi- 
lege, and  defeat  the  debtor's  plea  of  limitation  to  such  an  action,  at 
any  time  the  surety  might  choose,  by  merely  signing  acknowledg- 
ments of  liability  from  time  to  time,  or  a  written  promise  to  pay  be- 
fore action  brought.  It  would  be  somewhat  startling  to  find  that 
the  surety  who  is  in  the  original  transaction  between  the  three 
parties — creditor,  principal  debtor,  and  surety — subordinate  to  the 
principal  debtor,  entire  master  of  the  situation,  and  able  by  means 
of  legal  process  to  compel  the  debtor  to  perform  moral  obligations, 
of  which  it  is  from  a  legal  point  of  view  the  essential  characteristic 
that  their  performance  is  not  legally  compulsory,  except  under 
the  express  sanction  of  the  law. 

For  the  reasons  I  have  stated,  I  am  of  opinion  that  the  plain- 
tiff is  tinable  to  maintain  this  action  against  the  defendant,  even 
assuming  that  the  latter  was  at  one  time  indebted  to  the  creditor 
Deedoo,  and  I  would  accordingly  dismiss  this  appeal  with  costs. 

Fitzpatrick,  J. — I  too  think  that  this  appeal  should  be  dis- 
missed, though  I  must  confess  that  in  the  absence  of  authority  I 
give  my  opinion  with  a  considerable  amount  of  diffidence. 

I  think  that  if  a  surety,  who  pays  the  debt  to  the  creditor 
after  the  creditor's  remedy  as  against  both  principal  and  surety  has 
become  barred  by  limitation,  cannot  recover  the  amount  so  paid 
from  the  principal :  it  follows  that  a  surety  who,  like  the  plaintiff 
in  the  present  case,  by  acknowledging  the  debt  extends  the  period 
of  limitation  as  against  himself,  and  is  in  consequence  compelled 
to  pay  after  the  remedy  against  the  principal  has  become  barred, 
is  similarly  precluded  from  recovering  from  the  principal — for 
otherwise  the  surety  could  always  by  giving  an  acknowledgment 
before  the  period  had  run  out,  do  indirectly  the  very  thing  which 
ex-hypothesi   he  would  not  be  allowed  to  do  directly. 
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If  I  am  right  in  tin's,  the  only  question  is  whether  a  surety,  who 
pays  the  debt  after  the  creditor's  remedy  as  against  both  principal 
and  surety  has  become  barred  by  limitation,  is  entitled  to  recover 
from  the  principal. 

I  am  of  opinion  that  he  is  not. 

I  know  of  no  case  in  which  the  point  lias  been  considered,  but 
turning  to  the  civil  law  on  which  our  law  of  principal  and  surety 
is  to  a  considerable  extent  based,  I  find  the  rule  laid  down  that 
"  for  the  surety  who  has  paid  to  have  recourse  against  the  priu- 
"  cipal  debtor,  it  is  necessary  that  he  should  not  by  his  own  fault 
"  have  neglected  to  oppose  the  fins  de  non  recevoir,  if  he  had  any, 
"  against  the  creditor,"  and  that  "  if  the  surety  had  a  fin,  de  non. 
"  recevoir  to  oppose  to  the  creditor  but  it  was  such  that  he  could 
"  not  in  honor  oppose;  in  this  case  the  surety  is  not  indeed  ob- 
'*  liged  to  oppose  it,  but  he  ought  not  to  deprive  the  debtor  of  the 
"  power  of  opposing  it,  therefore  he  ought  to  allow  himself  to  be 
"  assigned  for  the  payment,  and  have  the  principal  debtor  made  a 
"  party  to  the  cause  in  order  that  he  may  oppose  it  if  he  thinks 
"  proper  ;  in  default  of  doing  so  the  surety  will  have  no  recourse 
"against  the  principal  debtor  for  what  he  has  paid."  (Pothier  on 
Obligations,  Evans'  translation,  vol.  I  pp.  278 — 9.) 

This  rule  seems  to  me  one  of  common  sense  and  natural 
justice,  and  one  which  would  be  most  necessary  in  this  country  to 
prevent  collusion  between  the  creditor  aud  the  surety,  and  I  think 
accordingly  that  we  should  apply  it  unless  there  is  anything  oppos- 
ed to  it  in  section  145  of  our  Contract  Act.  I  do  not  think  there 
is. 

Section  145  of  the  Contract  Act  is  as  follows  : — 

"  In  every  contract  of  guarantee,  there  is  an  implied  promise 
"  by  the  principal  debtor  to  indemnify  the  surety;  and  the  surety 
"  is  entitled  to  recover  from  the  principal  debtor  whatever  sum  ho 
*"  has  rightfully  paid  under  the  guarantee,  but  no  sums  which  he 
"  has  paid  wrongfully." 

Now  it  may  perhnps  be  contended  that  as  there  is  at  all 
events  a  moral  obligation  to  pay  a  debt,  though  the  legal  means  of 
recovering  it  have  been  lost  by  lapse  of  time,  a  surety  paying  such 
a  debt  has  "rightfully"  paid  it,  aud  is  therefore  entitled  to  recover 
from  his  principal. 

I  do  not   think  this  contention  would  be  sound. 

The  second  portion  of  the  sectiou  which  provides  that  the 
Burety  may  recover  from  the  principal  whatever  he  has  rightfully 
paid,  must  be  read  with  the  first  portion  which  shows  that  the 
right  so  to  recover  is  based  on  an  implied  promise  by  the  principal 
to  "indemnify"  the  surety — that  is  to  say  (see  sec.  124)  to  save 
the  surety  from  any  loss  caused  to  him  by  the  conduct  of  the 
principal — and  reading  the  two  portious  of  the  section  thus  toge- 
ther, I  think  a  surety  is  not  entitled  to  recover  from  the  principal 
any  sum  he  has  paid,  unless  he  has  been  compelled  to  pay  such 
(nun  in  consequence  of  some  act  or  omission  on  the  part  of  the 
principal.  It*  the  principal  makes  default,  and  the  surety  on  being 
pressed  for  payment  before  the  period  of  limitation    has  run   out, 
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pays  np  to  avoid  litigation,  or  if  on  a  suit  beintr  instituted  tho 
surety,  liarim;  reasonable  grounds  for  so  doing,  defends  such  suit, 
the^loss  entailed  on  liim  by  paying  the  debt  in  the  one  case  and 
paying  the  costs  of  the  suit  in  the  other,  is  obviously  caused  to  him 
by  the  conduct  of  the  principal  in  making  default,  and  is  accord- 
ingly recoverable  under  Section  145. 

But  if  when  the  term  of  limitation  has  passed,  and  there  is 
no  remedy  available  to  the  creditor,  the  surety  from  a  nice  senso 
of  honor  pays  him  the  amount  of  the  debt,  the  loss  to  the  surety 
(if  "  loss"  it  can  be  called)  involved  in  such  payment  being  tho 
result  not  of  the  principal's  default,  but  of  his  own  voluntary  act, 
is  not  I  think  recoverable  from  the  principal  under  that  section. 

This  I  think  would  clearly  bo  the  proper  constuctioi:  of  the 
Section  if  it  had  stopped  at  the  end  of  the  first  portion,  and  it  seems 
to  me  that  the  second  portion,  which  is  perhaps  no  more  than  a 
corollary  to  the  first,  has  been  added  chiefly  if  not  entirely  for  the 
purpose  of  bringing  out  the  distinction  exemplified  by  illustrations 
(a)  and  (■'»).  I  think  a  sum  is  "rightfully"  paid  within  tho 
meaning  of  this  second  portion  of  the  section  when  tho  surety  has 
been  compelled  to  pay  it  as  a  result  of  the  principal's  default  and 
without  any  mistake  or  want  of  prudence  on  his  own  part,  and  a 
sum  is  "wrongfully "  paid  when,  though  the  principal's  default 
may  have  been  ono  of  several  converging  causes  going  to 
necessitate  the  payment,  the  surety  would  not  have  been  com- 
pelled to  pay  if  it  had  not  been  for  his  own  mistake  or  want  of 
prudence.  On  these  grounds  I  am  of  opinion  that  a  surety  cannot 
recover  from  his  principal  a  debt  which  he  has  paid  after  the 
period  of  limitation  has  passed  ;  and  as  I  have  already  said,  I  fur- 
ther think  that,  assuming  1  am  right  on  this  point,  a  surety  who, 
like  the  present  plaintiff,  has  voluntarily  given  the  creditor  a  fresh 
period  of  limitation  within  which  to  sue  him  and  who  has  in  con- 
sequence been  compelled  to  pay  after  the  expiry  of  the  original 
period,  cannot  recover  from  the  principal  any  sum  which  he  may 
have  been  so  compelled  to  pay. 

The  appeal  is  dismissed  with  costs. 
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No.  31. 
RURA  AND  17  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 
LEHNA  SING   &    10  OTHERS,— (Defdts.,)— RESPONDENTS. 
Case  No.  1005  of  1877. 
(  Lindsay  and  Plowdex,  JJ.  ) 


taney  Act,  XXVIIIc  tion  0— Shamilat  or  Common  land— 

Occupancy  righto. — Section  9  of  Act  XXVIII  of  1868  winch  enacts 
that  a  tenant  cannot  acquire  rights  of  occupancy  in  common  land  under 
Chapter  II  of  the  Act,  does  not  apply  to  cases  where  occupancy  rights  in 
common  land  have  been  acknowledged  prior  to  the  promulgation  of  that  Act. 
Civil  Judgment  No.  30  Punjab  Hccord  for  1872,  distinguished. 

Special  appeal  from  the  order  of  the  Commissioner  and  Superinten- 
dent, Lahore  Division,  dated  3rd  April  IS??. 

Lindsay,  J. — The  plaintiffs,  cultivators,   say  they  hoM  an  >vr.  IS77* 

.ite  land   under  the  proprietors  of  pattis  Mull  and  Lakkan  ; 

that  they  have  all  the  rights  of  proprietors,  though   recorded  as 

tenants  with  rights  of  occupancy. 

They  claim   to  share   in  the   produce  of  the  shamilat  of  the 

two  pattis  in  proportion  to  their  share  of  the  Government  revenue. 

They   state  the   equivalent  of  this  share   to  he    159  kauals    10 

marlas  of  land,  and  they  claim  that  area  and  the  partitiou  of  it. 

They  say  they  have  broken  up  waste  land  and  have  culti" 
rated  it  (the  area  under  cultivation  by  them  is  not  declared)  and 
that  ■'-.  >,    that  is    3  years    after  a   private  partition,    the 

proprietors  took  from  them    forcibly  the   laud  they   had  brought 
under  cultivation.     They  were  not  quite    certain  of  their   rights, 
and  so  did  not   sue  to  recover  ;   but  in  a  late  suit    the  tenants  of 
patti  Jaga  of  the  village  in  suit,   having  obtained  a  share  in 
shamilat  land,  they  now  press  their  claim. 

The  defendants  deny  the  plaintiffs'  claim  to  a  share  in  shami- 
lat, deny  the  fact  that  they  have  share  1  in  the  produce  of  the 
common  land,  or  have  grazed  cattle  thereou.  They  say  that  li 
or  15  years  aero  the  shamilat  was  divided  between  the  proprietor 
aud  each  took  his  share — the  plaintiffs  never  got  a  share,  nor  was 
there  a    division  between    plaintiffs  and    defendants   seven   years 

oor  have  the  plaintiffs  at  auy  time  cultivated  any  portion  of 
Blich  land. 

The  defendants   admit    that    4  or   5  tenmits    in  patti    J;) 
have  obtained  occupancy  in    the  common    land  of   the 

patti  ;  but  this  was  owing  to  the    fact  that  they    had  been  in  the 
habit  of  cutting  wood  from,  aud   grazing  cattle  on,  the  comuiou 
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laud,  -whereas  the  plaintiffs  have  not  done  so,  nor  have  they 
spent  any  money  or  aided  in  bringing  the  land  under  cultivation. 

This  suit  has  been  decided  upon  the  ground  that  this  Court's 
judgment  No.  30  of  the  Punjab  Record  for  1872  precludes  the 
claim.     The  facts  of  the  case  have  not  beeu  considered. 

The  tenure  of  tenants  with  rights  of  occupancy  in  the 
Firozpur  district  is  a  very  curious  one.  They  appear  to  have  in 
some  instances  the  rights  of  proprietors,  and  why  they  were  not 
bo  recorded,  it  is  difficult  to  say. 

If  the  allegation  of  the  plaintiffs  be  correct,  there  does  not 
seem  to  bo  auy  valid  reason  why  they  should  not  have  a  decree, 
8uch  as  was  obtained  by  similar  tenants  in  patti  Jaga. 

The  case  No.  30  Punjab  Record  for  1872,  does  not  in  my 
opinion  preclude  this  claim.  It  does  not  rule  that  under  no 
circumstances  can  a  tenant  with  rights  of  occupancy  in  the  village 
or  in  a  patti  of  a  village,  cultivate  with  rights  of  occupancy  a 
portion  of  the  common  land  of  the  village  or  patti.  It  rules  that 
a  tenant  cannot  acquire  such  rights  iu  the  common  land  under 
Chapter  II,  Act  XXVIII  1868,  and  that  no  tenant  shall  be  deem- 
ed to  acquire  a  right  of  occupancy  by  mere  lapse  of  time.  It 
does  not  touch  cases  where  the  hereditary  rights  of  tenants  in 
common  land  have  been  acknowledged  long  previous  to  the  pro- 
mulgation of  the  Act. 

To  such  cases,  Section  9  of  the  Act,  as  pointed  out  by  Boulnois 
J.,  would  not  or  at  all  events  might  not,  be  applicable. 

There  is  much  in  the  record  that  leads  to  the  belief  that 
the  proprietors,  many  years  ago,  acknowledged  the  rights  of  the 
tenants  to  hold  and  cultivate  common  land  on  the  terms  they 
held  and  cultivated  land  outside  the  area  of  the  common  land. 

I  fiud  from  a  report  of  the  Naib  Kanungo  that,  xip  to  F.  S. 
1264,  the  Government  demand  on  the  patti  was  paid  in  the  ag- 
gregate without  specification  of  the  quota  paid  by  tenants,  and 
that  paid  by  proprietors  ;  that  from  F.  S.  1265  up  to  1273 
F.  S.  the  jama  assessed  upon  the  shamilat  was  taken  from 
tenants  and  from  proprietors  in  proportion  to  the  jama  they  re- 
spectively paid  for  land  other  than  shamilat  or  common  land  ;  that 
from  F.  S.  1274  the  proprietors  alone  paid  the  revenue  due  upon 
the  common  land  and  have  cultivated  it. 

Now,  if  this  report  be  based  upon  true  facts,  it  appears  the 
plaintiffs  at  one  time  had  possession  of  and  cultivated  common 
land,  sharing  in  the  produce  thereof,  aud  paying  a  proportional 
share  of  the  Government  demand.  The  plaintiffs  were  ousted  on 
or  after  F.  S.  1274,  and  did  not  make  any  objection  for  the  reason 
they  have  recorded.  It  is  necessary  to  determine  the  exact  con- 
ditions on  which  the  plaintiffs  occupied  and  cultivated  the  common 
laud,  or  rather  what  was  common  land. 

I  think  the  case  should  be  remanded  to  be  retried  on  its 
merits. 

The  questions  to  be  decided  appear  to  be  : — 
1.     Have  the  plaintiffs  in  fact  cultivated   any  and  what  por- 
tion of  laud  that  was  at  some  period  common  land,  on  what  term* 
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and  during   what  period  and  did   they  bring   waste    land   under 
cultivation  1 

2.  If  so,  why  were  they  ousted,  and  have  they  now  a  right 
to  a  portion,  and,  if  so,  what  portion  of  the  land  in  suit  and  on 
what  terms  ? 

3.  Does  the  fact  of  partition  preclude  tenants  from  enjoy- 
ing rights  they  had  previously  enjoyed  1 

"When  did  partition  take  place,  and  what  were  the  terms  of 
the  partition  and  between  whom  was  the  partition  made  ? 

Were  the  rights  of  tenants,  assuming  they  had  rights,  pro- 
tected ? 

I  do  not  find  from  para.  226  of  the  Firozpur  Settlement  Re- 
port, quoted  by  the  Judicial  Assistant,  that  tenants  lose  the  right 
to  share  in  profits  from  common  land  when  that  land  is  divided 
between  the  proprietors. 

There  may  be  au  absence  of  any  express  provision  in  the 
settlement  record  that  tenants  may  still  share  after  partition  of 
common  land,  but  if,  on  the  proved  facts,  it  be  found  that  notwith- 
standing partition,  the  tenants,  plaintiffs,  have  continued  to  share 
in  the  common  land,  and  only  gave  up  their  rights  through  a  mis- 
taken notion  of  their  rights,  I  think  the  omission  is  of  no  weight. 

Moreover,  if  up  to  partition  and  perhaps  subsequently,  the 
tenauts  cultivated  common  land,  and  paid  their  quota  of  the  de- 
mand upon  it,  there  must  be  strong  reasons  given,  in  the  absence 
of  any  express  entry  in  the  settlement  record  on  the  question,  for 
holding  the  mere  fact  of  partition  to  preclude  the  further  enjoy- 
ment of  rights  enjoyed  for  a  series  of  years.  I  observe  the  plain- 
tiffs say  they  cultivate  land  of  the  proprietors  of  patti  Mull  and 
patti  Lakkan  ;  if  this  be  so,  it  will  be  necessary  to  make  the  pro- 
prietors of  patti  Lakkan  co-defendants. 

I  would  remand  this  case  to  the  first  Court ;  costs  will  be  costs 
in  the  cause. 

Plowden,  J. — I  concur  in  thinking  that  the  claim  advanced  6th  Deer.  1877, 
by  the  plaiutiffs  has  not  been  adequately  considered  :  no  enquiry 
has  in  fact  been  made  into  the  points  in  issue  between  the  parties, 
and  it  seems  clear  that  a  decision  in  plaintiff's  favor  as  to  the  alleg- 
ed partition  of  seven  years  ago  and  the  possession  by  them  of  a 
share  of  common  land  under  that  partition  would  go  a  long  way, 
taken  in  connection  with  the  circumstances  under  which  they 
had  previously  cultivated,  in  support  of  the  claim  to  share  in  the 
lands  so  divided. 

It  is  not  a  universal  rule  that  hereditary  cultivators  cannot 
share  in  shamilat  land  after  partition, — at  any  rate  in  the  Firozpur 
district,  and  it  is  remarkable  that  in  another  patti  of  the  village 
to  which  this  suit  relates,  it  has  been  held  by  the  Deputy  Com- 
missioner in  appeal,  comfirming  the  order  of  the  lower  Court, 
that  they  can  do  so. 

Nor  is  the  silence  of  the  wajib-ul-arz  conclusive  on  the  point* 
though  it  tells  against  the  plaintiffs'  claim, 
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Case  No.  30  m  the  Punjab  Record  1872  seems  to  me  to  have  a 
very  remote  bearing  upon  the  questions  in  issue  iu  this  case, 
■which  presents  some  entirely  different  features. 

Until  fall  investigation  of  the  past  relations  of  the  parties 
and  the  transactions  into  which  they  entered  has  been  made,  it 
would,  I  think,  bo  premature  to  express  an  opinion  as  to  the  rights 
of  the  plaintiffs.  They  may  or  may  not  succeed  ultimately  ;  but 
I  am  quite  clear  that  they  are  entitled  to  have  their  claim  thorough- 
ly investigated  and  I  accordingly  couour  iu  the  proposed  order: 
of  remand. 

Cth   Deer.  2877.  Lindsay,  J. — The  case  is  remanded  to  the  first  Court. 

No.  32. 

(CHOWDRI  HIAT  and  WALIDAD,— (Plffs.),—  PETITIONEES, 

Eeyision  Side.    <  .  Versus 

[  JAI  KISHEN—  (Defendant,)  —RESPONDENT. 

Case  No.  119  of  1877. 

(  FlTZPATRICK,    PLOWDEN   AND   ELSMIE,    JJ.  ) 

Act  VIIIo/1859,  Sections  110  and  259— Ex  parte  decree— Application 
to  set  aside,  made  ajtcr  time — Discretion  of  Court  to  admit — Informality 
■in  process  of  execution  under  Section  239 — Effect  of. — On  28th  April  1876 
C.  H.  and  W.  obtained  an  ex  parte  decree  against  J.  K.,  in  execution  of 
which  certain  shops  were  attached  on  29th  June  187G.  On  2nd  August 
3  87(1  J.  K.  applied  :ion  119,  Act  VIII  of  1859  to  have  the  ex  parte 

decree  set  aside.  The  process  of  execution  issued  under  Section  239,  Act 
VIII  of  1859,  was  informal,  because  (a)  no  copy  of  the  prohibitory  order 
was  attached  to  the  door  of  the  Court,  or  other  conspicuous  p»t  of  the 
Court-house,  and  (b)  the  order  was  not  read  aloud  in  any  place  on  or 
adjacent  to  the  shops  sought  to  be  attached. 

Held  by  Plowden  and  Elsmir,  J.J.,  that  no  legal  process  of  execu- 
tion was  executed  under  Section  239  within  30  days  of  the  application 
made  by  J.  K.  on  2nd  August  1876,  and  therefore,  that  his  application 
te  within  time. 
Per  FlTZPATRICK  AND  Plowden,  JJ. — A  Court  has  no  discretion  to- 
set  aside  an  ex  parte  decree  on  application  made  more  than  30  days  after 
process  for  enforcing  the  decree  has  been  executed,  even  though  it  appear 
that  the  defendant  had,  as  a  matter  of  fact,  not  known  of  the  execution 
till  within  30  days  before  he  made  his  application. 

A  party  insisting  upon  the   provisions  of   a  severe   and  stringent  law, 

like  that  relating  to  ex  parte  decisions,  is  bound  to  see  that  every  formality 

ictly  complied  with  ;  where  this  is  not  done  a  Court  is  bound  to  hold, 

for  the  purposes  of   Section  119  Act  VIII  of  1859,    that  no  process  has 

been  executed. 

On  28th  April  1876,  Cbowdri  Hiat  and  Walidad,  plaintiffs, 
obtained  an  ex  parte  decree  against  Jai  Ivishen,  defendant.  Iu 
execution  thereof  14  shops  belonging  to  defendant  were  attached 
on  29th  June  1876.  On  2nd  August  1876  defendant  applied  to 
have  the  ex  parte  decree  set  aside  under  the  provisions  of  Section 
119,  Act  VIII  of  1859.  This  application  was  rejected  on  6th 
October  1876  by  the  Court  of  first  instance  (Extra  Assistant 
Commissioner). 
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Thereupon  defendant  appealed    to  the  Commissioner,  Rawal- 
pindi (Colonel  Cripps)    who  after  shortly  stating  the  above   : 
gave  judgment  a.*  follows,  remanding  the  case  : — 

"  The  plaintiffs  say  that  defendant  had  possession  then  of 
u  those  shops,  but  defendant  says  that  such  was  not  the  case, 
"  and  that  he  had  no  knowledge  at  all  of  the  attachment  at  that 
"  time.  I  think  that  for  the  ends  of  justice  it  is  necessary  to 
"  inquire  through  the  sheriff  as  to  the  actual  state  of  possession  of 
'•'  these  shops  at  time  of  attachment,  viz.,  whether  defendant's 
"  asrent  was  in  possession  or  whether,  as  urged  by  defendant,  the 
"  plaintiffs  themselves  had  possession." 

The  Extra  Assistant  Commissioner  made  a  return  to  the 
effect  that  the  sheriff  stated  that  when  he  attached  the  shops, 
neither  defendant,  nor  any  agent  of  his  was  in  possession.  The 
defendant,  judgment-debtor,  contended  that  he  had  no  notice  of 
the  suit,  or  the  decree  or  of  the  execution  proceedings,  that  he 
filed  his  application  under  Section  119  as  soon  as  he  heard  of  the 
execution  proceedings,  and  therefore,  that  his  application  was 
not  barred  by  lapse  of  time. 

Upon  the  above  return,  the  appeal  came  on  for  hearing  be- 
fore Mr.  D.  C.  Macuabb,  Commissioner,  who  gave  judgment  as 
follows  : — 

"  It  appears  to  me  that  the  appellant  (defendant)  in  this 
"  case  may  have  been  lax  in  looking  after  his  own  interests ;  but 
"  I  do  not  think  that  the  Court  in  which  the  ex  parte  decree  was 
"  given  took  proper  measures  to  secure  his  knowledge  that  a  suit 
"  had  been  filed  against  him.  He  was  not  in  hiding  at  Ludhiana, 
*  and  the  Court  was  informed  that  he  was  residing  there,  so  a  sum- 
u  mons  should  have  been  served  on  him  through  the  Ludhiana 
"  Court.  His  application  was  put  in  as  soon  as  he  came  to  Pindi 
"  and  heard  of  the  attachment.  I  accept  the  appeal  and  directthe 
"  retrial  of  the  case  decided  exparte,  on  it  merits." 

Xo  appeal  lying  from  the  above  order,  plaintiffs  petitioned 
the  Chief  Court  under  Sec.  35,  Act  XXIII  of  1S61  to  set  aside  the 
order  of  the  Commissioner  as  made  without  jurisdiction. 

Ram  Narain,  Pandit,  for  plaintiffs  contended  that  process  of 
execution  having  been  enforced  on  29th  June  1876,  against  the 
property  of  the  judgment  debtor,  his  application  of  2nd  August 
1876  to  set  aside  the  ex  parte  decree  was  barred  under  Article  157 
Schedule  II,  Act  IX  of  1671,  and  that  the  Commissioner  had  ex- 
ceeded his  jurisdiction  in  directing  a  retrial  on  the  merits. 

The  case  was  remanded  for  further  enquiry  by  the  following 
order  of 

Fitzpatrick,  J.  (Plowdex,  J. — Concuring).  Colonel  Cripps  20th  Augt.  1S77. 
appears  from  his  order  of  19th  December  1876  to  have  supposed 
that,  though  an  application  under  Section  119  of  Act  VIII  of 
1859  to  set  aside  an  exparte  judgment  was  made  more  than  30 
days  ofter  process  for  enforcing  the  judgment  had  been  executed, 
there  was  a  discretion  to  set  aside  the  judgment  if  it  appeared 
that  the  applicant  had,  as  a  matter  of  fact,  not  known  of  the  exe- 
cution till  within  30  days  before  he  made  his  application.     He 
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seems  to  have  assumed  that  for  the  ends  of  justice  such  a  discre- 
tion must  be  held  to  exist.  Mr.  Macnabb's  order  of  the  15th 
February  1877  admittiug  the  application  appears  to  have  been 
passed  on  a  similar  assumption.  This  being  so  and  no  such  dis- 
cretion being  allowed  by  the  law,  I  think  it  would  be  open  to  us  un- 
der the  44th  Section  of  Act  IV  of  1866  to  set  aside  that  order.  Before 
doing  so,  however,  I  think  it  would  bo  well  to  enquire  whether 
process  of  execution  was  as  a  matter  of  fact  executed  on  the  29th 
June  or  by  any  subsequent  date  more  than  30  days  before  the  date 
of  the  2nd  of  August,  the  date  of  the  application.  If  not,  the 
application  would  be  within  time  and  I  would  in  the  exercise  of  the 
power  given  us  by  the  44th  Section  of  Act  IV  of  1866,  remand  the 
application  to  the  first  Court  for  disposal  on  the  merits. 

From  the  execution  file  it  would  appear  that  the  prohibitory 
order  was  not  fixed  up  at  the  Court  house  as  required  by  Section 
239  of  Act  VIII  of  1859,  and  as  a  party  iusisting  on  the  pro- 
visions of  a  severe  and  stringent  law  like  that  relating  to  ex  parte 
decisions  is  bound  to  see  that  every  formality  is  strictly  complied 
with,  I  think  that  if  the  order  was  not  fixed  up  at  the  Court  house 
as  required,  we  should  be  bound  to  hold  that  for  the  purposes  of 
Section  119  of  the  Act,  process  had  not  been  executed  and  the 
application  to  set  aside  the  decree  would  accordingly  not  be  barred 
by  lapse  of  time. 

I  would  before  making  any  order  send  the  case  back  to  the 
first  Court  for  an  enquiry  as  to  whether  all  the  formalities  required 
to  complete  the  attachment  of  the  shops  were  completed  more 
than  30  days  before  the  2nd  of  August. 

The  enquiry  on  remand  was  conducted  by  Mr.  Drummond, 
Assistant  Commissioner  who  made  the  following  return : — 

"  This  has  heen  remanded  by  the  Chief  Court  under  Section 
44  of  Act  IV  of  1866,  to  the  first  Court,  for  decision  of  a  preli- 
minary issue  with  a  view  to  rehearing  of  the  case  on  the  merits. 
As  the  order  is  worded,  it  appears  to  me  that  it  is  for  this  Court 
merely  to  find  on  the  special  issue  framed  substantially  by  the 
Chief  Court  in  the  conclusion  of  their  order,  viz. — 

(1).  Were  all  the  formalities  inquired  to  complete  attach- 
ment of  certain  immoveable  property,  moved  to  be  attached  in 
course  of  the  execution  proceedings  in  issue,  completed  more 
than  30  days  before  the  2nd  of  August  1876  or  otherwise?  Onua 
on  Plaintiffs,  Petitioners. 

On  perusal  of  the  file  it  appears  that  execution  process  has 
only  once  issued  on  the  decree  in  question,  viz.,  on  the  16th  June 
1876,  that  is  more  than  30  days  before  the  2nd  of  August  1876, 
and  was  returned  with  a  report  by  the  sheriff  on  the  29th  of  the 
same  month,  also  more  than  30  days  before  that  date. 

But  on  examination  of  the  sheriff  and  the  written  report  of 
service,  two  defects  in  the  manner  of  service  as  compared  with 
the  provisions  of  Section  239  of  Act  VIII  of  1859,  are  apparent : — 

(1.)  No  copy  of  the  prohibitory  order  was  attached  to  the 
door  of  the  Court,  or  other  conspicuous  part  of  the  Court  house, 


Jcsa  1878.  ]  CIVIL  JUDGMENTS.  133 

Now  it  appears  that  the  original  order  should  be  so  fixed  up, 
but  iu  the  preseut  case  it  was  oti  the  contrary  fixed  up  oa  a  part 
of  the  property  sought  to  be  attached. 

(2,)  The  order  does  not  appear  to  have  been  read  aloud  in 
any  place,  on  or  adjacent  to  the  shops  sought  to  be  attached. 

In  fact,  it  appears  to  me  from  the  deposition  of  the  nazir  as 
recorded  above,  that  it  was  impossible  that  service  should  have 
been  properly  effected  under  Section  239  as  he  seems  to  have 
been  profoundly  ignoraut  of  the  terms  of  that  Section.  I  therefore 
find  that  the  formalities  required  by  Section  239  of  Act  VIII  of 
1S59  for  the  attachment  of  the  property  in  issue  were  not  com- 
pleted at  any  date  more  than  30  days  before  the  2nd  of  August 
1S76. 

File  to  be  submitted  to  the  Chief  Court  through  Deputy 
Commissioner. 

Upon  receipt  of  the  above  return,  the  case  came  on  for  hear- 
rag  before  Plowden  and  Eisuiie,  J  J.  The  judgment  of  the  Chief 
Court  was  delivered  by 

Plowdex,  J. — Having  read  the  return  to  this  Court's  order,  22nd  April  137$. 
we  concur  in  holding  that  no  process  of  execution  was  executed 
under  Section  239  Act  VIII  of  1859  within  30  days  of  the  defen- 
dant's application  under  Section  119  of  that  Act.  There  is  there- 
fore no  ground  for  interfering  with  the  Commissioner's  order, 
directing  an  tx  parte  judgment  to  be  set  aside.  Application  dis- 
missed. 


No.  33. 
KHAZAN  SING,— (Defendant),— APPELLANT,  J 

Versus  \  appeilats  Sxsi. 

THE  SECY.  OF  STATE  FOR  INDIA  IN  COUNCIL,        I 
(Plaintiff),— RESPONDENT.  * 

Case  No.  619  of  1877. 
(Lindsay  and  Smyth,  JJ.) 

Voluntary  payment — Suit  to  recover — Mistake  of  law  or  fact — Con- 
struction of  document. — Where  A.,  misconstruing  the  terms  of  a  lease, 
made  payments  or  granted  remissions  of  money  to  B..  and  subsequently 
sued  1>.  to  recover  back  the  money  on  the  ground  that  it  had  been  paid  or 
remitted  by  mistake,  Held,  that  such  mistake  was  one  of  law,  or  ignorance 
of  a  particular  right,  and  not  a  mistake  of  fact,  and  therefore,  that  A.  was 
not  entitled  to  recover. 

Special  appeal  from  order  of  Commissioner  and  Superintendent, 
Rawalpindi  Division,  dated  2nd  April  1877. 

Spitta  and  Ram  Narain,  Pandit,  for  Appellant. 
Rattigau,  Offg.  Govt.  Advocate,  for  Respondent. 
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The  facts  are  fully  stated  in  the  following  judgments  ; — 

ISth  Jany.  1878.  Lindsay,  J. — The  defendant  took  a   contract   from   Govern- 

ment for  the  sale  of  drugs  in  the  district  of  Rawalpindi,  from  tho 
1st  April  1868  to  the  81st  March  1873.  The  suit  on  the  part  of 
Government  is  to  recover  from  the  defendant  lis.  9,298-2-8,  being 
the  aggregate  of  sums  erroneously  credited  to  him  between  the 
4th  January  1870  and  the  31st  March  1873  on  account  of  the 
departure  of  the  20th  Hussars  from  Campbellpore,  tahsil  Attock, 
Zilla  Rawalpindi.  The  sums  so  credited  were  made  at  the  rate 
of  Rs.  274  per  mensem,  from  the  4th  January  1870  to  the  4th 
May  1870,  and  from  the  5th  May  1870  to  the  31st  March  1873, 
at  the  rate  of  Rs.  234-8  per  mensem. 

This  alteration  was  made  by  reason  of  a  battery  of  Artillery 
having  goue  to  Campbellpore  on  the  departure  of  the  Hussars, 
mid  the  consequent  liability  of  the  defendant,  under  the  terms  of 
his  contract,  to  pay  a  certain  sum  for  the  battery. 

It  is  well  at  this  place  to  give  tho  translation  of  Section  10 
of  the  contract  under  which  sums  of  money  were  given  to  or  taken 
from  Government  in  excess  or  in  diminution  of  the  amount  men- 
tioned in  the  contract. 

The  translation  is  a  fair  one  and  was  made  by  this  Court  in  a 
former  suit  between  these  parties:— 

"  If  troops  leave  the  district  and  do  not  return  for  upwards 
"  of  three  days,  a  remission  will  bo  made  in  tho  payment  to  be 
"  made  by  me  in  proportion  to  the  number  of  such  troops.  In 
"  like  manner,  if  ever  more  troops  happen  to  be  in  the  district  or 
"  if  such  troops  while  passing  to  any  place  (hahln)  stop  in  the 
"  district  for  more  than  three  days,  I  will  pay  more  than  the  sum 
"  contracted  to  be  paid  by  me  in  proportion  to  the  number  of  such 
"  troops." 

In  1872,  a  large  camp  was  formed  at  Hassan  Abdal,  tahsil 
Attock.  The  Government  demands  l  from  the  defendant  sums 
iu  excess  of  the  amount  entered  in  the  contract  in  accordance 
with  Section  10  of  the  contract,  by  reason  of  the  influx  of  troops 
into  the  district  of  Rawalpindi.  Ho  paid  the  claim,  but  contested 
it  in  the  suit  to  which  I  have  just  referred,  on  the  ground  that  the 
construction  put  upon  Section  10  of  the  contract  was  a  wrong  one, 
and  for  other  reasons. 

This  Court  came  to  the  conclusion  that,  as  regards  money 
paid  under  a  mistake  of  law,  both  English  and  Roman  law  decide 
against  the  right  to  recover,  though  the  question  had  been  milch 
disputed,  but  allow  the  recovery  of  money  paid  under  a  mistake 
of  facts,  or  as  put  by  the  Court  "  when  payment  has  taken  placo 
"  in  ignorance  of  facts."  It  further  held  that :  "  The  English 
"  lawdeclares  that,  if  a  mere  claim  is  made  upon  a  person  without 
"  any  legal  proceedings  and  he  pays  it  with  full  knowledge  of  all 
"  the  circumstances  of  the  case  and  without  any  compulsion  or 
"  necessity,  although  the  claim  was  unfounded,  and  he  might 
"  have  successfully  resisted  it,  such  payment  is  held  to  be  yoIaiu- 
"  tary  and  cannot  be  recovered  back" 
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The  Court  held  that  the  plaintiff  was  not  in  ignorance  of  any' 
fact  whatever  attending  his  position  ;  that  as  there  was  no  pres- 
sure put  on  the  plaintiff,  the  payment  being  voluntary,  he  could 
not  recover. 

In  the  present  appeal,  the  main  contention  of  Government  is 
that  the  money  was  erroneously  paid  to  the  defendant  by  reason 
of  ignorance  of  the  true  state  of  the  facts  of  the  case  :  that  it  was 
an  error  to  give  credit  to  the  defeudaut  to  the  extent  of  Rs.  274 
per  meusem  for  a  Cavalry  Regiment  when  that  is  the  sum  paid 
for  a  European  Regiment  in  the  Cantonment  of  Rawalpindi ;  that 
it  was  absurd  to  give  a  remission  of  Rs.  274-  per  mensem  when 
the  entire  contract  for  Attock  tahsil  was  only  Rs.  166  per  men- 
sem. 

There  is  no  doubt  that  the  lower  Courts  are  quite  right  in 
coming  to  the  conclusion  that,  on  the  departure  of  the  Hussars 
from  Campbellpore,  the  defendant  was  strictly  only  entitled  to  a 
reduction  of  Rs.  99  per  mensem, — that  being  the  average  sum  paid 
in  former  years  for  the  Cavalry  Regiment  at  that  station.  It  is 
quite  clear  that  Rs.  166  per  mensem  fixed  for  Attock  tahsil  was 
calculated  with  reference  to  the  location  of  troops  at  Campbellpore 
and  Attock,  and  there  can  be  no  doubt  that  the  terms  of  Clause  10 
of  the  contract  refer  to  the  coming  and  going  of  troops,,  not  only 
from  the  Cantonment  of  Rawalpindi  but  from  the  whole  district, 
and  it  is  strange  that  counsel  for  Government  in  the  first  Court 
should  have  set  up  a  plea  to  the  contrary. 

But  it  was  in  1868,  and  has  been  since  the  custom  to  calcu- 
late claims  for  increase  and  reduction  of  the  sum  contracted  for 
with  reference  to  the  sum  payable  for  the  entire  district  and  the 
rates  entered  in  the  contract  for  the  Rawalpindi  Cantonment,  and 
as  there  was  no  Cavalry  Regiment  at  Rawalpindi  when  the  con- 
tract was  made  in  1868  the  defendant  asked  for  a  reduction  from 
4th  January  1870  at  rates  allowed  for  a  European  Regiment,  and 
he  was  so  paid,  after  considerable  enquiry  and  consideration  dur- 
ing the  year  1871,  to  the  close  of  the  contract,  and  it  was  the 
rate  he  had  to  pay  Government  for  Cavalry  Regiments  and  other 
troops  at  the  Camp  at  Hussan  Abdal  in  1872, — a  payment  which 
this  Court  held  he  had  made  voluntarily  and  which  he  could  not 
recover  from  Government.  This  case  is  now  before  us  on  special 
appeal,  and  the  main  points  for  decision  are  these. 

The  plaintiff  having  voluntarily  and  after  consideration   and  \ 
care,  paid  the  sum  claimed,  can  he  now  sue  to  recover  it  ] 

Can  he  be  allowed  to  plead  that  he  misunderstood  the  terms 
of  the  contract  when  he  commenced  giving  credit  to  the  defendant 
in  the  sum  of  Rs.  274  on  the  departure  of  the  Hussars  from 
Campbellpore  1 

That  the  plaintiff,  having  realized  from  the  defendaut  on 
account  of  Cavalry  and  other  troops  at  Hussan  Abdal  at  the  rate 
of  Rupees  274  per  mensen  cannot  in  equity  claim  to  pay  a  less 
sum  to  the  defendant  on  accouut  of  troops  that  left  Cambellpore. 

There  is  no  doubt  that  the  district  authorities  in  1871,  accord- 
ing to  their  lights,  sifted  the  allegations  made  by  informers,  that 
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the  reduction  made  to  the  defendant  was  too  large.  These  in- 
formers alleged  that  the  Government  was  imposed  upon  by  the 
defendant :  their  petitions  are  on  the  file,  they  point  out  that  by 
the  conditions  of  the  Attock  contract  the  defendant  was  not  en- 
titled to  a  reduction  of  Rs.  274,  the  whole  coutract  for  the  tahsil 
being  only  Rs.  166  per  mensem. 

Exhibit  C  is  an  order  by  the  Deputy  Commissioner,  and  an 
order  by  the  Extra  Assistant  Commissioner  dated  3rd  January 
1871.  The  Extra  Assistant  Commissioner  states  that  he  has,  after 
oarcful  inspection  of  the  returns  of  Regiments  and  after  compar- 
ing them  with  remission  statements  in  the  Cantonment  office,  come 
to  the  conclusion  that  the  remission  granted  to  the  defendant  ia 
not  excessive,  nor  contrary  to  the  terms  of  the  coutract.  There 
is  reason  for  believing,  from  the  terms  of  the  order  of  the  Deputy 
Commissioner  dated  15th  February  1871,  that  the  correspondence 
on  the  question  had  been  sent  to  the  Financial  Commissioner,  but 
I  do  not  find  any  order  of  his  on  the  file.  There  is  also  an  order 
dated  9th  May  1871  directing  a  full  account  of  the  remission  to 
be  drawn  out,  showiug  why  it  was  given,  how  much  was  given, 
and  on  what  calculations. 

Mr.  Delmerick  on  the  13th  May  1871  sent  in  his  report ;  it  is 
not  on  the  file.  On  the  9th  June  1871  the  Deputy  Commissioner 
consigned  the  case  to  the  record  room ;  and  sent  back  petitions 
and  letters  to  the  Commissioner. 

There  are  also  exhibits  on  the  file  which  show  that  the  Com- 
missioner sanctioned  the  payments,  or  rather  the  remissions  to  the 
defendant. 

It  is  impossible  to  accept  the  view  urged  by  Mr.  Rattigan 
that  the  facts  of  the  case  were  not  known  to  the  agency  employed 
by  Government.  The  facts  were  pointed  out,  and,  after  enquiry, 
the  proper  authorities  thought  the  remission  was  not  exoessive. 

There  is  also  no  doubt  that  Government  took  from  the  defen- 
dant, on  account  of  Cavalry  Regiments  and  other  troops  at  Hussan 
Abdul,  at  the  rate  of  Rs.  274  per  mensem,  the  Rawalpindi  Canton- 
ment rate.  Counsel  admits  to  us  that  this  was  a  mistake,  and 
he  offers  to  refund,  but  the  defendant  naturally  objects  to  re-open 
all  the  past  accounts,  contending  that  he  will  stand  by  his  appeal, 
that  re-opening  old  accounts  will  entail  upon  him  more  trouble 
and  annoyance. 

If  we  accept  the  principle  laid  down  by  this  Court  in  the  suit 
of  Khazan  Sing  against  Government,  and  I  have  no  reason  for 
dissenting  from  it,  it  follows  that  Government  cannot  recover  the 
money  it  claims. 

The  payment  was  voluntary  and  made  after  enquiry  on  the 
very  point  now  urged.  Jt  is  impossible  to  hold  that  Govern- 
ment through  its  agents  was  not  aware  of  the  facts  :  the  agents 
were  aware  of  the  facts,  but  notwithstanding  that  knowledge  the 
payment  was  continued.  That  there  was  error  I  allow,  but  it  is 
not  every  error  that  warrants  a  man  years  subsequently  to  trouble 
another  man  and  bring  him  into  Court  for  the  purpose  of  recover- 
ing money  voluntarily  paid  for  years  upon  an  erroneous  claim. 
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which  claim  might  have  been  contested  and  should  have  been  con- 
tested at  the  time  the  claim  was  made.  There  is  no  doubt  that 
the  case  of  the  defendant  is  a  very  hard  one  :  he  was  made  to  pay 
by  the  agents  of  Government  in  1872  at  the  rate  of  Rs.  271  per 
mensem,  when  a  far  lower  rate  should  have  been  taken  and  this 
Court  would  not  accept  his  pleas  but  upheld  the  action  of  the 
Government  officials,  and  a3  the  Commissioner  rightly  says,  if  the 
defendant  be  compelled  to  refund  at  the  rate  of  Rs.  99  per  mensem, 
a  great  practical  hardship  will  be  iuflicted  upon  him,  and  were  it 
not  that  he  considered  it  impolitic  to,  as  he  terms  it,  perpetuate 
a  mistake,  his  decision  might  have  been  otherwise.  It  appears  to  if 
me  that  in  equity  the  Government  cannot  maintain  this  case. 
There  has  been  no  fraud,  no  concealment  of  facts,  every  act  of  the 
defendant  has  been  so  far  as  the  record  goes,  open  aud  straight- 
forward, aud  I  fail  to  see  why  we  should  not  apply  to  this  case  the 
principle  expounded  by  this  Court  in  the  former  suit,  and  this  will 
only  be  dealing  with  the  case  in  the  spirit  of  the  Notification  of  the 
Supreme  Government  No.  832  dated  14th  May  1873  {Punjab 
Record  for  1873,  "Supreme  Government  Orders,"  p.  56.) 

Smttii,  J. — The  defendant  took  a  lease  from  Government  of  18th  Jany,  1878, 
the  monopoly  of  the  sale  of  intoxicating  drugs  in  the  Rawalpindi 
District  for  5  years  from  1st  April  186S  to  31st  March  1873,  at  an 
anuualreutof  Rs.  21,500.     This  sum  was  apportioned  over  tho 
district  as  follows  : — • 

Rs.  1,260   per  mensem  for  the  Cantonment  of  Rawalpindi, 
Ml : — 

Rs.  548  for  two  European  Infantry  Regiments. 

„     430  for  a  Native  Infantry  Regiment. 

.,       79  for  2  Batteries  of  Artillery. 

„     170  for  a  Native  Cavalry  Regiment. 

„       33  for  the  Sadder  Bazar. 
Rs.   120-10-8  for  the  Rawalpindi  Tahsil. 
,,     166        „        for  Attock  „ 

„     160         „         for  Murree  „ 

,,  26  „  for  Pindee  Gheb  „ 
„  26  „  for  Futeh  Jung  „ 
,,         9         „         for  Kahuta  „ 

„       24         „         for  Gujar  Khan    ., 

As  the  income  from  the  sale  of  drugs  is  materially  dependent 
on  the  number  of  troops  which,  for  the  time  being,  is  stationed  In 
the  district,  the  lease  (Clause  10)  contained  a  stipulation  to  the 
effect  that,  whenever  troops  to  the  number  of  one  company  or 
upwards  should  leave  the  district  m  1  stay  away  for  three  days  or 
longer,  a  remission  in  proportion  to  the  number  of  troops  leaving 
should  be  made  in  the  rent  payable  by  the  lessee;  and  similarly 
the  rent  would  be  proportionately  increased  whenever  troops  to 
the  above  number  should  come  to  the  district  and  remain  for  three 
days  or  upwards. 

At  the  time  the  lease  was  granted,  the  20th  Hussars  were 
stationed  at  Campbelipore  iu  the  Attock  tahsil.  which  explaius  why 
the  sum  apportioned  to  that  tahsil  was  so  much  larger  than  that 
apportioned  to  tabula  when:  no  troops  were  located.     Iu  January 
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1870,  the  20th  Hussars  left  Campbellpore  and  the  Rawalpindi  dis- 
trict, and  no  other  cavalry  Regiment  was  sent  in  its  place.  The 
lessee  accordingly  claimed  (and  rightly  so)  a  remission  of  part  of 
the  rent  in  accordance  with  the  stipulation  contained  in  Clause  10 
of  the  lease.  The  lease  contained  no  provision  as  to  the  amount 
of  remission  which  should  be  granted  if  a  European  Cavalry  Regi- 
ment left  the  district.  But  it  contained  a  specification  of  the 
Htnouut  of  the  rent  which  was  apportioned  to  the  two  European 
Infantry  Regiments  stationed  at  Rawalpindi,  viz: — Rs.  548  or  274 
for  each,  and  the  lessoe  claimed  a  remission  at  that  rate,  viz  : — • 
Rs.  274  per  mensem  in  consequence  of  the  departure  of  the  20th 
Hussars  from  Campbellpoi-e;  and  the  Commissioner  on  the  applica- 
tion of  the  Cantonment  Magistrate,  sanctioned  the  remission.  It 
is  clear  that  a  mistake  was  made  in  granting  the  remission  at 
that  rate,  for  not  only  is  the  rate  allowed  for  a  European  Infantry 
Regiment  no  criterion  of  the  rate  which  should  be  allowed  for  a 
European  Cavalry  Regiment  (seeing  that  they  differ  greatly  iu 
the  number  of  men),  but  the  remission  grauted  (Rs.  274  p.  m.) 
■was  absolutely  in  excess  of  the  total  sum  (Rs.  166  p.  m.)  paid  to 
Government  for  the  whole  of  the  Attock  tahsil,  which  included 
other  shops  besides  that  at  Campbellpore. 

*  The  mistake  however  was  made,  and  remissions  from  mouth 

to  month  were  sanctioned  at  the  above  rate  from  the  date  of 
departure  of  the  20th  Hussars. 

Petitions  were  presented  to  the  proper  authorities  by  infor- 
mers in  1870  and  1871  bringing  the  mistake  to  notice,  and  they 
•were  made  over  to  Mr.  Delmerick,  Extra  Assistant  Commissioner, 
for  enquiry.  He  reported  on  the  3rd  January  1871  that  the 
remissions  gi*anted  were  not  excessive  or  contrary  to  the  terms  of 
the  contract;  aud  this  view  was  accepted  by  the  authorities  for 
the  time  being.  A  report  to  that  effect  was  made  to  the  Commis- 
sioner but  it  is  not  with  the  file.  As  already  stated,  the  Commis- 
sioner, who  had  full  authority  to  make  the  remissions,  continued 
to  make  them  at  the  above  rate,  and  this  went  on  till  the  expira- 
tion of  the  lease. 

So  far,  the  mistake  was  altogether  in  favor  of  the  lessee. 
But  in  the  beginning  of  1872  Government  formed  a  large  Camp  of 
Exercise  at  Hussan  Abdal  in  the  Attock  tahsil,  and  with  it  came 
two  European  Cavalry  Regiments.  The  lessee  was,  in  accordance 
with  the  stipulation  in  Clause  10  of  the  lease  called  upon  by 
Government  to  pay  enhanced  rates  for  this  additional  body  of 
troops,  and  Government  charged  for  these  two  Cavalry  Regi- 
ments at  the  rate  of  Rs.  274  each  per  mensem.  Obviously  the  lessee 
could  not  reasonably  object  to  pay  at  this  rate,  as  it  was  the  rate 
at  which  remissions  had  been  allowed  to  him  when  the  20th 
Hussars  left  the  district;  but  the  lessee  objected  to  pay  the 
enhancement  demanded,  not  however  because  the  rates  claimed 
were  excessive,  but  because,  for  reasons  which  it  is  unnecessary  to 
state,  he  denied  the  right  of  the  Government  to  claim  any  increase 
whatever  for  the  Camp  of  Exercise.  He  had  however  to  pay  the 
increase  demanded,  which  he  did  under  protest,  and  he  subse- 
quently in  1874  brought  a  suit  against  Government  to  recover 
.back  the  amuunt  which  he  alleged   he  had   been   called    upon    to 
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pay  in  excess.  His  suit  wa3  dismissed,  and  the  decision  was  up- 
held on  appeal  to  the  Chief  Court  on  the  6th  May  1875.  The 
Chief  Courtheldiu  that  case  that  :  "  If  a  mere  claim  is  made  upon  a 
"  person  without  any  legal  proceeding,  and  he  pays  it  with  full 
"  knowledge  of  all  the  circumstances  of  the  case  and  without  any 
"  compulsion  or  necessity,  although  the  claim  was  unfounded 
"  and  he  might  have  successfully  resisted  it,  such  payment  is 
"  held  to  be  voluntary  and  cannot  be  recovered  back." 

Apparently,  in  the  course  of  the  proceedings  in  that  case,  the 
Government  discovered  the  mistake  which  had  been  made  in  the 
rate  of  the  remissions  granted  to  the  lessee  on  the  departure  of 
the  20th  Hussars,  and  accordingly  it  brought  the  present  suit 
against  the  lessee  to  recover  back  the  amount  of  the  remissions 
so  granted  in  excess,  viz: — Rupees  9,298-2-8,  alleging  that  they 
were  made  by  mistake  and  in  ignorance  of  the  full  facts  of  the 
case.  Government  obtained  a  decree  for  Rs.  5,137-2-0  which  was 
upheld  in  appeal  to  the  Commissioner.  The  defendant  now 
brings  this  special  appeal  on  the  following  grounds: — 

I.     That  plaintiff  has  no  cause  of  action  and  is  not  entitled"^ 
to  the  refund  sued  for,  inasmuch    as  the  money  had   been  paid 
voluntarily  and  with  a  full  knowledge  of  all  the  facts. 

II. — That  plaintiff  having  accepted  appellant's  interpretation 
of  the  terms  of  the  lease  and  having  allowed  appellant  monthly 
remissions  for  39  mouths  regularly,  is  not  now  eutitled  to  sue  for 
refund  of  such  payments  on  the  grouud  that  he  (plaintiff)  had 
been  mistaken  in  interpreting  the  terms  of  the  lease. 

III. — That  plaintiff  having  realized  from  defendant  about 
Rs.  11,000  in  Attock  tahsil  on  the  occasion  of  the  Hussau  Abdal 
Camp  of  Exercise  at  the  rates  fixed  in  the  lease  for  the  Rawalpindi 
Cantonment  (there  being  no  special  rates  fixed  for  Attock  tahsil), 
must  also  pay  defendant  for  troops  that  had  left  Attock  tahsil  at 
Rawalpindi  Cantonment  rates. 

I  consider  that  the  remissions  granted  to  defendant  were 
equivalent  to  an  actual  payment  of  the  money  to  him  by  Govern- 
ment. The  present  suit  is  therefore  in  fact  one  to  recover  back 
money  paid  by  Government  by  mistake,  and  the  question  for  deci- 
sion seems  to  me  to  resolve  itself  into  this,  whether  the  mistake 
was  one  of  fact  or  of  law.  For  while  no  amount  of  mere  negli- 
gence avoids  the  right  to  recover  back  money  paid  under  a 
mistake  of  fact,  raouey  paid  under  a  mistake  of  law  cannot  in  any 
case  be  recovered,  and  in  the  matter  of  recovering  back  money 
paid  by  mistake,  ignorauce  of  particular  rights,  however  excusable, 
is  on  the  same  footing  as  iguorauce  of  the  geueral  law  (Pollock  ou 
Contracts,  371). 

Applying  this  priuciple  to  the  present  case,  I  fail  to  discover  J 
that  any  mistake  of  fact  was  made  in  granting  the  remissions. 
The  facts  were  fully  known  to  both  parties.  The  attention  of  the 
authorities  had  been  specially  directed  in  1870  and  1871  to  the 
very  point  now  in  dispute,  and  inquiry  was  made  regarding  it, 
aud  it  was  held  that  the  remissions  granted  were  not  excessive  or 
contrary  to  the  provisions  of  the  leaso.     Remissions   continued  to 


1*°  CIVIL  JUDGMENTS.  [  fiEcoHU 


be  grauted  at  the  same  rate  down  till  the  expiration  of  the  lease, 
and  moreover  Government  claimed  and  recovered  enhancement  at 
that  rate  when  other  European  Cavalry  Regiments  came  to  the 
district ;  clearly  then  the  mistake  which  was  made  was  not  one  of 
fact,  nor  did  it  arise  from  ignorance  of  the  facts  ;  it  arose  solely 
from  a  wrong  construction  which  was  put  upon  the  terms  of  the 
lease,  and  the  money  was  paid  away  in  excess  upon  such  erroneous 
construction.  But  that  is  not  a  mistake  of  fact ;  it  is  more  like 
a  mistake  of  law,  or  ignorance  of  a  particular  right. 

I  hold  then,  under  the  circumstances  of  the  case,  that  although 
the  money  was  undoubtedly  remitted  (or  in  other  words  paid  away) 
to  the  defendant  under  a  mistake,  as  the  mistake  was  not  one  of 
fact,  the  Government  is  not  entitled  to  recover  it  back.  The 
appeal  is  accepted  and  the  suit  dismissed  with  costs  throughout. 

No.  34. 

R.  PARKER,— (Petitioner),— APPELLANT, 
Appellate  Side.  {  yerms 

THE  SIMLA  BANK  Corpn.,  LIMITED,— RESPONDENT. 

Case  No.  1089  of  1877. 

(Lindsay,  Plowden  and  Smyth,  JJ.) 

Act  IV  of  1872,  Sections  22  and  23 — Jurisdiction  of  Insolvent  Estates 
Court — Residence  of  insolvent. — P.  in  order  to  take  advantage  of  the  In- 
solvent Estates  Court  at  Lahore,  rented  a  house  in  Lahore  and  resided  in 
it  from  time  to  time  for  the  express  purpose  of  bringing  himself  within  the 
jurisdiction  of  the  Lahore  Court.  His  ordinary  place  of  residence  before  he 
presented  his  petition  was  and  continued  to  be  Umballa  where  his  wife 
and  children  were,  and  he  had  never  carried  on  business  at  Lahore.  Held 
that  P's.  residence  under  the  circumstances  was  not  sufficient  to  give  the 
Lahore  Court  jurisdiction.  A  debtor  who  does  not  reside  or  carry  on  business 
and  who  owes  no  debts  within  the  local  limits  of  the  jurisdiction  of  the 
Insolvency  Court  to  which  he  applies  under  Section  23  Act  IV  of  1872.  is 
not  entitled  so  to  apply  and  does  not  become  entitled  by  coming  to  reside 
temporarily  within  the  jurisdiction  with  the  sole  and  express  object  of 
making  such  application. 

Appeal  from  order  of  Judge  Insolvent  Estates  Court,  Lahore, 
dated  7th  July  1877. 

Spitta  for  Appellant. 
Culliu  for  Respondent. 

Mr.  Parker,  in  order  to  take  advantage  of  the  Insolvency  juris- 
diction of  the  Insolvency  Court  at  Lahore,  rented  a  house  in 
Lahore,  and  resided  in  it  from  time  to  time,  and  solely  for  the  ex- 
press purpose  of  bringing  his  case  within  the  jurisdiction  of  the 
Lahore  Court. 

The  Insolvent  Estates  Court  Judge  considered  that  Mr. 
Parker  was  not  a  resident  in  Lahore  and  within  the  jurisdiction 
of  the  Insolvency  Court,  and  rejected  his  petition. 
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Mr.  Spitta  for  the  appellant  contended  that  Mr.  Parker's  re- 
sidence was  bond  fide,  and  sufficient  to  bring  him  within  the  juris- 
diction of  the  Lahore  Court.     He  cited  in  support  of  his  views  : 

Ganendro  Mohun  Tagore  v.  Raja  Jvttendro  Mohun  Tagore 
and  others,  387  Madras  Jurist  for  1874  P.  C;  Massey  v.  Burton, 
36  Law  Journal,  Exchequer,  101  ;  Etherington  v.  Wilson,  45  Law 
Journal,  Chancery,  153. 

He  contended  that  it  was  monstrous  injustice  to  deprive  a 
bankrupt  of  the  aid  of  the  Insolvent  Act,  solely  by  reason  of  his 
not  being  a  permanent  resident  within  the  territorial  jurisdiction 
of  the  Court ;  that  there  were  only  three  Insolvency  Courts  in  the 
Province  and  if  a  man  might  not  rent  a  house  for  a  time  within 
the  jurisdiction  of  the  Court,  and  so  be  able  to  obtain  the  aid  of 
the  Court,  great  injustice  and  hardship  might  follow. 

Mr.  Cullin  for  the  respondent  contended  that  the  alleged  resi- 
dence of  Mr.  Parker  was  a  mere  sham  ;  that  the  object  of  Govern- 
ment would  be  defeated  by  allowing  a  bankrupt  to  reut  a  house, 
live  in  it  for  a  day,  now  and  then,  and  thus  become  a  resident  with- 
in the  jurisdiction  of  the  Insolvent  Court.     He  cited  the  cases  of  : 

Guru  Joioahir  Sing,  Bankrupt,  42  Punjab  Record  for  1873  ; 
Fatima  Begam  v.  Sakina  Begam,  I  Indian  Law  Reports,  Allaha- 
bad, 52.     Tiethins,  Insolvent,  I  Bengal  Law  Reports,  85. 

The  appeal  came  on  for  hearing  before  Lindsay  and  Fitzpat- 
rick,  JJ.,  and  was  referred  to  a  Full  Bench  by  the  following  order, 
which  was  delivered  by 

Lindsay,  J. — The  question  to  be  determined  is  this  :  Can  a 
man,  in  order  to  take  the  benefit  of  the  Insolvency  Act  and  who 
does  not  ordinarily  reside  within  the  jurisdiction  of  the  Insolvent 
Court,  hire  a  house  within  the  jurisdiction  of  the  Court,  live  in 
it  now  and  then,  and  thus  bring  himself  within  the  jurisdiction  of 
the  Insolvent  Court  ? 

The  case  of  Guru  Jowahir  Sing  is  similar  to  this  case. 

The  Chief  Court  then  ruled  that,  as  the  Act,  IV  of  1872  was 
silent  as  to  the  question  of  residence,  the  point  in  issue,  vi:. 
whether  Guru  Jowahir  Sing  dwelt  within  the  jurisdiction 
of  the  Lahore  Insolvency  Court  must  be  decided  in  accordance 
with  Section  5,  Act  VIII  of  1859,  and  it  found  that  the  Guru  did 
not  dwell  in  Lahore. 

My  colleague,  Mr.  Justice  Fitzpatrick,  considers  the  question 
sufficiently  important  to  go  before  a  Full  Bench  ;  I  concur.  The 
point  referred  is  this  : — 

Does  the  fact  of  Mr.  Parker  having  rented  a  house  in  Lahore, 
and  lived  in  it  now  and  then,  make  him  a  resident  within  the 
jurisdiction  of  the  Lahore  Insolvency  Court,  none  of  his  debts 
having  been  contracted  in  Lahore  ? 

The  following  judgments  were  delivered  by  the  Full  Bench  : — 

Lindsay,  J.— The  Insolvency  rules  iu  Act  IV  of  1872   do  not  jm  j)<cr>  js7Tt 
•pecify  what  circumstances  confer  jurisdiction  over   the  person  of 
a  debtor. 
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But  from  the  terms  of  Section  22  of  Act  IV  of  1872,  it  may 
be  fairly  inferred  that  it  was  the  intention  of  the  Legislature  that 
on!y  persons  residing  or  dwelling, — that  is,  whose  houses  are  situate 
within  the  specified  local  area  of  the  Iusolveut  Court — shall  be 
subject  to  its  jurisdiction. 

Now,  I  take  the  words  residing  or  dwelling  to  mean  the  true 
residence  of  a  man,  that  is  his  home.  This  was  the  meaning  ac- 
cepted by  the  Exchequer  Court  in  the  case  of  Lambe  v.  Smythe, 
24  Law  Journal,  287,  Exchequer. 

I  do  not  think  the  mere  taking  a  house  for  a  special  and 
temporary  purpose,  with  the  intention  of  returning  to  his  true 
home,  enables  a  man  to  bring  himself  within  the  jurisdiction  of  an 
Insolvent  Court. 

I  do  not  think  the  case  of  Massey  v.  Burtcn  should  govern 
this  case.  In  that  case  it  was  held  that  it  was  no  objection,  under 
the  County  Court's  Act,  to  the  jurisdiction  of  a  County  Court  that 
the  plaintiff  had  become  resident  within  the  district  of  the  Court 
for  the  very  purpose  of  giving  it  jurisdiction,  provided  the  resi- 
dence was  actually  and  bond  fide  and  not  colourably  and  collu- 
sively  acquired  before  the  issue  of  the  summons.  Apparently,  the 
residence  only  commenced  the  very  day  before  the  summons  issued. 
The  Court  held  that  on  the  face  of  the  affidavit  of  the  plaintiff, 
the  residence  was  bond  fide. 

Nor  can  the  case  of  Etherington  v.  Wilson  be  accepted  as  a 
precedent.  That  was  a  case  where  a  man  qualified  himself  to 
vote  by  becoming  a  parishioner.  Both  cases  were  decided  under 
special  laws. 

The  case  of  Ganendro  Mohan  Tagore  is  very  different  from 
this  case  and  it  is  in  no  way  applicable.  There,  it  was  shown  that 
the  person  to  whom  the  testator  had  devised  the  house  in  suit 
had  iu  fact  used  it  as  a  house  of  business,  occupying  it  daily  for 
some  hours :  that  was  held  to  be  a  residence  in  the  sense  contem- 
plated by  the  testator.  It  is  true  that  a  man  may  have  more 
thau  one  residence  and  he  may  live  a  few  days  in  one  and  a  long 
time  in  another.  The  number  of  days  that  a  man  lives  iu  a  parti- 
cular place  is  not  what  constitutes  residence.  We  have  to  see 
whether  a  man  will  return  to  that  residence.  Whether  in  fact  it 
is  one  of  his  homes  though  only  for  a  short  time  on  each  occasion. 
Now,  it  cannot  be  contended  that  Mr.  Parker's  house  in  Lahore 
was  his  true  home.  Once  passed  through  the  Insolvent  Court  he 
would  leave  it  not  to  return  :  his  home  was  iu  Umballa  aud  the 
hills.  There  is  a  case  directly  in  point  to  be  found  in  Yate  Lee's 
Law  and  Practice  of  Bankruptcy  p.  344,  where  it  was  held,  in  a 
case  similar  to  this  one,  that  the  petitioner  who  had  come  over 
from  Ireland  and  had  resided  sixteen  weeks  in  hotels  in  London 
aud  Sussex,  his  wife  and  family  beiug  iu  Ireland  where  he  had 
contracted  the  greater  portion  of  his  debts,  was  not  within  tho 
jurisdiction  of  the  London  Court. 

In  my  opinion  the  Insolvent  Court  was  right  in  refusing  to 
accept  the  petition  of  Mr.  Parker. 
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Smyth,  J. — The  question  for  decision  in  this   case  is  whether  25th  Jany.  1S7S. 
the  Lahore  Insolvency   Court,  upon   a  petition    presented   by  Mr. 
R.  Parker,  who  formerly  carried  on  busiuess  at  Uruballaaud  Simla, 
had  jurisdiction  to  adjudicate  him  an  Insolvent. 

Under  Section  22,  Act  IV  of  1872,  the  Lahore  Small  Cause 
Court  has  been  invested  with  insolvency  jurisdiction  within  a 
specified  local  area,  viz.,  within  the  area  of  its  ordinary  local 
jurisdiction,  and,  under  Sectiou  23  of  the  Act,  any  debtor  or  any 
creditor  or  creditors,  provided  the  debts  amount  to  Rs.  500  or 
upwards,  may  petition  the  Court  having  local  jurisdiction  that 
the  debtor  be  adjudicated  an  insolveut. 

The  Act  contains  no  express  provision  limitiug  the  right  to 
petition  an  Insolvent  Court,  to  debtors  or  creditors  who  are  resi- 
dent withiu  the  local  jurisdiction  or  to  any  other  particular  class 
of  debtors  or  creditors,  the  words  used  in  Sectiou  23  being  "  any 
debtor"  and  "  any  creditor  or  creditors  "  ;  but  it  is  evident,  I 
think,  that  some  limitation  must  be  put  on  these  geueral  words, 
for  otherwise  the  restriction  of  the  Court's  jurisdiction  to  a  speci- 
fied local  area  would  appear  to  be  meaningless. 

The  question  for  consideration  then  is  :  What  limitation  did 
the  Legislature  intend  to  place  on  the  admission  by  an  Insolvency 
Court  of  petitions  for  adjudication  when  it  restricted  the  local 
jurisdiction  of  the  Court  to  a  defined  area? 

An  examination  of  the  law  formerly  in  force  in  the  Puujab 
in  regard  to  insolvency,  and  which  was  superseded  and  replaced 
by  the  Insolvency  Sections  of  Act  IV  of  1872,  throws  little  light 
upon  that  question.  Under  the  former  law,  the  Courts  exercised 
insolvency  jurisdiction  within  specified  local  limits,  viz.,  within 
their  respective  districts,  aud  the  same  difficulty  was  felt  then  aa 
is  felt  now  under  Act  IV  of  1872  in  determining  whether  a  parti- 
cular case  came  withiu  the  jurisdiction  of  a  particular  Court.  In 
Bick's  case  {Punjab  Record  for  1867,  Xo.  64),  which  is  in  some 
respects  analogous  to  the  present  one,  the  Chief  Court  held  that 
the  Delhi  Insolvency  Court  ought  to  have  dismissed  the  petition 
as  the  great  majority  of  Bick's  creditors  resided  outside  the  Pun- 
jab, the  bulk  of  the  debts  being  at  Calcutta,  and  Bick  having 
come  to  Delhi  to  take  the  benefit  of  the  Insolvency  law  there. 
And  with  reference  to  that  case,  the  Chief  Court  issued  a  Book 
Circular  (XIX  of  1867)  cautioning  Insolvency  Courts  against  the 
making  of  an  adjudication  too  readily  in  cases  where  the  insolvent 
petitioner  may  have  contracted  debts  elsewhere,  as  well  as  within 
the  jurisdiction  of  the  Court;  aud  it  was  expressly  stated  that  an 
insolvent's  petition  should  be  dismissed  when  the  liabilities  of  the 
insolvent  were  contracted  at  Calcutta  or  elsewhere  out  of  the 
Punjab. 

There  would  seem,  therefore,  to  have  been  no  definite  rule 
of  guidance  under  the  old  law  for  determining  under  what  circum- 
stances an  Insolvency  Court  should  take  jurisdiction  in  any  parti- 
cular case.  So  far  as  any  rule  can  be  deduced  from  the  cases,  it 
would  seem  that  regard  was  had  rather  to  the  place  where  the 
liabilities  were  contracted  than  to  the  residence  of  the  insolvent 
for  the  time  beinu 
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If  we  turn  to  the  Code  of  Civil  Procedure  which  was  in  force 
when  the  petition  was  filed  in  the  present  case,  we  find  that 
Section  38,  Act  XXIII  of  1861  provides  that  the  procedure  pre- 
scribed by  Act  VIII  of  1859  is  to  be  followed,  as  far  as  it  can  be, 
in  all  miscellaneous  cases  and  proceedings;  and  Section  5  of  the 
latter  Act  provides  that  the  Civil  Courts  may  try  suits  if  (1)  the 
cause  of  action  shall  have  arisen  within  the  limits  of  their  local 
jurisdiction,  or  (2)  if  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit  shall  dwell  or  personally  work  for  gain  within 
such  limits.  With  regard  to  the  second  of  these  tests,  I  think 
that  the  position  of  a  debtor  petitioning  au  Insolvent  Court  is  not 
analogous  to  that  of  a  defendant  in  a  civil  suit. 

The  provision  as  to  dwelling  in  Section  5,  Act  VIII  of  1859, 
seems  to  be  intended  for  the  convenience  of  the  party  against 
whom  the  aid  of  a  Civil  Court  is  invoked,  and  not  for  that  of  the 
person  by  whom  it  is  invoked  ;  and,  therefore,  if  we  were  to  apply 
the  analogy  furnished  by  Section  5,  Act  VIII  to  the  present  case, 
I  think  we  should  look  not  to  the  dwelling  place  of  the  petition- 
ing debtor,  but  to  that  of  the  creditors. 

The  other  test  referred  to  in  Section  5,  Act  VIII  of  1859,  viz., 
where  the  cause  of  action  arose,  may  be  applicable  to  a  case  like 
the  present ;  but  on  the  whole,  I  prefer  to  rely  on  the  terms  of  Act, 
IV  of  1872,  itself,  as  I  think  it  indicates  sufficiently  the  cases  iu 
which  the  Legislature  intended  an  Insolvency  Court  to  exercise 
jurisdiction.  Under  the  Act,  a  debtor  who  owes  Rs.  500  or  up- 
wards is  entitled  to  petition  the  Insolvency  Court  having  local 
jurisdiction  to  be  adjudicated  an  insolvent :  I  think  the  reasonable 
construction  to  be  put  on  these  words  is  that  the  debtor  may 
petition  the  Insolvent  Court  of  the  place  where  he  resides.  Whe- 
ther he  would  also  be  entitled  to  petition  the  Insolvency  Court 
of  the  place  where  his  debts  were  contracted  is  a  question  on 
which  it  is  unnecessary  in  the  present  case  to  express  an  opinion 
as  the  petitioner  owed  no  debts  at  Lahore.  But  I  think  it  is 
clear  that,  if  the  petitioning  debtor  neither  resides  within  the  area 
of  the  Courts  local  jurisdiction  nor  owes  debts  there,  the  Court 
would  not  have  jurisdiction  to  entertain  the  petition.  It  is  urged 
for  petitioner  that  as  there  are  only  three  Insolvency  Courts  in 
the  Punjab  and  as  the  areas  of  their  local  jurisdiction  are  very 
small,  it  is  hard  that  debtors  who  neither  reside  nor  owe  debts  at 
such  places  should  be  excluded  from  the  benefits  of  the  Insolvency 
law.  It  may  be  so,  but  that  is  a  matter  for  the  consideration  of 
the  Local  Government,  which  has  power  under  the  Act  to  invest 
any  number  of  Courts  with  Insolvency  jurisdiction,  and  the  fact 
that  it  has  invested  only  three  courts  with  such  jurisdiction  should 
not  of  course  lead  us  to  enlarge  the  jurisdiction  of  these  Courts 
beyond  what  was  intended  by  the  Legislature. 

If  the  view  which  I  take  is  correct,  it  remains  only  to  consi- 
der whether  Mr.  Parker,  who  owed  no  debts  at  Lahore,  was  re- 
siding within  the  local  jurisdiction  of  the  Lahore  Insolvency 
Court  at  the  time  he  filed  his  petition  for  adjudication.  I  think 
that  there  cau  be  little  doubt  that  he  was  not.  His  permanent 
place  of  residence  is  at  Umballa,  where  his  wife  and  family  reside. 
He  took  a  house  at  Lahore  ou  rent  some  two   or  three  months 
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before  lie  presented  hia  petition  to  the  Insolvent  Court,  and  he 
has  occasionally  during  that  period  resided  at  Lahore  for  two  or 
three  days  at  a  time.  But  his  object  in  takiuga  house  at  Lahore 
was  admittedly  to  bring  himself  within  the  jurisdiction  of  the 
Insolvency  Court,  and  he  admits  also  that  he  intends  to  return  to 
Umballa  as  soon  as  he  has  obtained  the  protection  of  the  Court. 
I  consider,  under  these  circumstances,  that  his  residence  at  Lahore 
is  merely  colourable  and  not  bond  fide,  and  that  it  is  not  sufficient 
to  authorize  the  Lahore  Insolvency  Court  to  adjudicate  him  an 
insolvent  on  his  own  petition.  The  case  of  Tietkim  (I.  B.  L.  R., 
0.  C.  J.,  84)  may  be  cited  in  support  of  this  view. 

I  consider  that  this  appeal  should  be  dismissed  with  costs. 

Plowden,  J. — The  facts  in  this  case  are  not  disputed.  The  25th  Jany.  1878. 
petitioner  applied  to  the  Judge  of  the  Insolvency  Court  at  Lahore 
to  be  adjudicated  insolvent  under  Section  23  of  Act  IV  of  1872. 
He  does  not  ordinarily  reside  in  Lahore,  nor  were  any  of  his 
debts  incurred  at  Lahore  :  but  before  applying  to  the  Court  he  had 
rented  a  house  within  the  local  limits  of  the  jurisdiction  of  the 
Court  and  resided  in  it  for  a  few  days  with  the  express  object 
of  being  within  the  jurisdiction,  for  the  sole  purpose  of  being  ad- 
judicated insolvent.  His  ordinary  place  of  residence,  before  he 
presented  his  petition,  was  and  continues  to  be  at  Umballa  where 
his  wife  and  children  are,  and  he  has  never  carried  on  business  at 
Lahore. 

The  question  on  appeal  is  whether  the  Judge  rightly  held 
that  he  had  no  jurisdiction  to  entertain  the  application  on  the 
ground  that  the  petitioner  did  not  reside  within  the  local  limita 
of  his  jurisdiction. 

Strictly  speaking  only  two  questions  arise.  First. — Was  the 
petitioner's  residence,  under  the  circumstances  stated,  sufficient  to 
give  jurisdiction  to  the  Lahore  Court. 

Second. — If  not,  was  the  petitioner,  as  a  resident  of  Umballa 
within  the  Punjab  but  without  the  local  jurisdiction  of  the  Court, 
entitled,  under  the  circumstances  stated,  to  present  a  petition 
under  Section  23  of  Act  IV  of  1872  to  the  Lahore  Court. 

I  think  these  questions  are  to  be  answered  by  holding  that  a 
debtor  seeking  or  sought  to  be  adjudged  bankrupt  in  pursuance 
of  a  petition  presented  under  Section  23  of  the  Act  must,  at  the 
time  of  the  petition  being  presented,  reside  or  carry  on  business 
within  the  local  limits  of  the  jurisdiction  of  the  Insolvency  Court 
to  which  the  application  is  made,  and  that  a  debtor  coming  to 
reside  temporarily  within  those  limits  for  the  express  and  sole 
purpose  of  being  adjudicated  insolvent,  does  not  by  such  residence 
become  subject  to  the  insolvency  jurisdiction  of  the  Court. 

To  deal  with  the  former  of  these  propositions  first.  Section 
22  of  the  Punjab  Laws  Act  1872  empowered  the  Local  Government 
to  iuvest  any  Court  or  class  of  Courts  with  insolvency  jurisdic- 
tion in  a  specified  local  area. 

This  Act,  it  may  be  observed,  extends  only  to  the  territories 
under  the  administration  of  the  Lieutenant-Governor  of  the  Pun- 
jab.    Under  this  Section,   the  Small  Cause  Courts  at   Lahore, 
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Araritsar  and  Delhi  have  been  invested  with  insolvency  jurisdic- 
tion within  the  local  limits  of  their  respective  jurisdictions  as 
Small  Cause  Courts  established  under  Act  XI  of  1865. 

Section  23  enacts  that  any  debtor  whose  debts  amount  to  Rs. 
500  or  upwards;  aud  any  creditor  or  creditors  to  whom  an  aggre- 
gate sum  of  not  less  than  Rs.  500  is  due  from  any  such  debtor, 
may  petition  the  Court  having  local  insolvency  jurisdiction  that 
the  debtor  be  adjudicated  an  insolvent. 

Then  the  question  arises :  Which  is  the  Court  having  local 
insolvency  jurisdiction?  By  what  test  is  it  to  be  discovered  or 
determined,  in  a  particular  case? 

Unfortunately,  there  is  in  the  Act  no  express  provision  on 
this  point.  All  that  can  be  gathered  from  the  Sectious  quoted  is 
that  the  Courts  constituted  under  Section  22  are  only  to  exercise 
their  jurisdiction  over  the  local  area  specified  by  the  Local  Go- 
vernment, and  that  a  petition  presented  under  Section  23,  whether 
by  the  debtor  or  by  a  creditor  or  creditors,  is  to  be  presented  to 
"  the  Court  having  local  jurisdiction." 

The  Act  being  silent  upon  the  point,  except  in  the  Sections 
quoted,  which  are  not  sufficiently  explicit  to  answer  the  question 
which  must  arise  upon  every  application  made  under  Section  23, 
the  Courts  must  answer  the  question  upon  such  material  as  they 
can  find. 

In  the  caso  of  Guru  Jowahir  Sing,  which  was  in  its  circum- 
stances very  like  that  before  us,  a  Division  Bench  of  this  Court 
held  that  Section  5  of  Act  VIII  of  1859  must  be  held  to  supply 
the  answer  to  the  question  under  what  circumstances  an  Insol- 
vency Court  had  jurisdiction,  being  rendered  applicable  to  such 
Courts  by  the  provisions  of  Section  388  of  Act  VIII  of  1859,  to 
which  might  have  beeu  added  Section  38  of  Act  XXIII  of  1861. 

It  was  in  consequence  of  Mr.  Justice  Fitzpatrick  doubting 
the  correctness  of  this  ruling  that  the  present  appeal  was  referred 
to  a  Full  Bench  :  and  I  am  disposed  to  hold  that  the  rule  there 
laid  down  cannot  be  maintained  on  the  ground  given.  I  think 
it  is  open  to  question  whether  an  Insolvency  Court  is  a  Civil 
Court  within  the  meaning  of  Section  388  and  whether  Section  38 
of  Act  XXIII  of  1861  would  operate  to  extend  to  any  Court  Sec- 
tion 5  of  Act  VIII,  which  relates  to  the  conditions  of  jurisdiction 
rather  than  to  procedure  proper.  If,  however,  the  latter  Section 
does  apply  and  operates  to  extend  Section  5  to  an  Insolvency 
Court  under  Act  IV  of  1872,  if  should  find  no  difficulty  in  apply- 
ing Section  5  to  a  case  where  the  first  petition  was  presented 
by  a  debtoi*,  as  well  as  to  a  case  where  it  is  presented  by  one  or 
more  creditors  of  a  debtor,  seeing  that  by  Section  38  the  procedure 
of  Act  VIII  of  1859  is  to  be  followed  only  so  far  as  it  can  be,  and 
that  the  debtor  is,  in  insolvency  proceedings,  substantially  the 
defendant,  by  whomsoever  the  first  step  in  the  proceedings  may 
be  taken. 

But  it  seems  to  me  that  the  conclusion  arrived  at  in  Jowahir 
Sing's  case,  namely,  that  the  debtor  must  at  the  time  of  present- 
ing his  petition  reside  within  the  specified  local  area  of  the  juris- 
diction of  the  Court  applied  to,  is  correct  upon  general  principles. 
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Saviguy  in  his  Private  International  Law,  in  treating  of  Bank- 
ruptcy, after  pointing  out  its  peculiar  nature,  observes:  "  As  the 
"  bankruptcy  has  in  view  an  adjustment  of  the  claims  of  a  nura- 
"  ber  of  creditors,  it  is  possible  only  at  one  place,  namely,  at  the 
"  domicile  of  the  debtor,  so  that  the  special  forum  of  the  obliga- 
"  tion  is  here  displaced  by  the  general  personal  forum"  (  p.  209.) 
So,  also,  Dr.  Phillimore  in  his  work  on  International  Law,  volume 
IV,  page  590,  2nd  edn.,  says:  "  Bankruptcy — as  it  is  well  put  by 
"  Saviguy — supposes  this  state  of  things  :  a  debtor  unable  to  pay 
11  more  creditors  than  one  the  full  amount  of  his  debt  to  them.  Iu 
"  order  to  apportion  this  amount,  his  whole  property  must  be  collec- 
*  ted  iutoouemassor  heap,  be  turned  into  money,  and  distributed 
"  according  to  certain  principles  amongst  his  creditors.  As  the 
"  object  to  be  attained  by  this  process  is  to  deal  with  the  claim8 
u  and  rights  of  various  creditors,  this  can  only  be  successfully 
u  accomplished  at  one  place,  and  that  place,  it  is  obvious,  ought 
"  to  be  the  domicile  of  the  debtor.     This  is  a  case,  therefore,    in 

11  which  the  special  jurisdiction  appertaining  to  the  obligation 
"  itself  must  give  place  to  the  jurisdiction  over  the  person  of  the 
u  obligor." 

The  same  principle  is  followed  in  legislation  on  bankruptcy 
in  England.  There,  when  the  debtor  resides  or  carries  on  busi- 
ness iu  England,  the  Court  having  bankruptcy  jurisdiction  is  the 
Court  within  the  local  jurisdiction  of  which  the  debtor  resides  or 
carries  on  business  (32  and  33  Vic,  Cap.  71,  Section  59). 

In  the  Indian  Insolvent   Act,    which  was   passed   in  1 1  and 

12  Victoria,  at  Section  5  it  is  a  necessary  qualification  of  a  peti- 
tioner who  wishes  to  apply  to  the  Court  for  relief  on  the  ground 
of  insolvency  that  he  shall  reside  within  the  jurisdiction  of  the 
Supreme  Court  at  the  Presidency  Towns. 

Again,  generally  speaking  in  India,  jurisdiction  in  suits 
(  other  than  suits  relating  merely  to  immoveable  property)  is 
determined  either  by  reference  to  the  residence  of  the  defendant 
or  to  the  place  where  he  carries  on  business  or  to  the  place  where 
the  cause  of  action  arose.  Now,  a  bankruptcy  proceeding  is  of 
such  a  character  that  it  would  be  practically  impossible  to  found 
jurisdiction  over  it  with  reference  to  anything  that  could  be 
called  a  "  cause  of  action,"  as  is  virtually  declared  by  the  authors 
above  quoted  and  admitted  iu  legislation  on  the  subject.  Further, 
the  insolvent  debtor  is  in  a  position  analogous  to  that  of  a  de- 
fendant, he  is  the  person  against  whom  relief  and  execution  of 
process  are  sought  and  granted  to  the  creditors,  whether  the  pro- 
ceedings be  commenced  at  their  instance  or  at  his,  to  the  fullest 
extent  that  circumstances  permit. 

When,  then,  we  find  the  Legislature  providing  for  the  insti- 
tution of  Courts  with  insolvency  jurisdiction  "  within  a  specified 
local  area,"  and  that  the  petition  for  adjudication  is  to  be  pre- 
sented to  "the  Court  having  local  insolvency  jurisdiction",  there 
being  in  fact  several  Courts  with  such  jurisdiction  within  a 
limited  local  area,  it  seems  to  me  that  we  are  bound  to  hold  on 
principle  and  by  analogy  that  the  place  in  which  the  debtor  resides 
or  carries  on  business  is  one  ot  the  tests  or  conditions,  if  not  the 
only  possible  one,  of  the  jurisdiction. 


148  CIVIL  JUDGMENTS.  [  Recobh 

Then  taking  this  locality  to  be  the  test,  generally,  it  is 
obviously  beyond  the  intention  of  the  Act  to  give  the  Provincial 
Insolvency  Courts  jurisdiction  over  insolvents  not  residing  or 
carrying  on  business  within  the  Punjab,  and  it  was  I  think  ad- 
mitted at  the  hearing  that  this  is  so. 

Then,  can  it  be  said  that  any  debtor  residing  or  carrying  on 
business  within  the  Punjab  is  subject  to  the  jurisdiction  of  an 
insolvency  Court  in  the  Punjab,  within  whose  limits  he  does  not 
reside  or  carry  ou  business,  there  being  no  Court  which  has  a 
local  jurisdiction  extending  over  the  whole  Province  ?  I  think 
clearly  not,  for  to  hold  this  would  be  in  effect  to  extend  the  local 
area  of  the  jurisdiction  specified  by  the  Local  Government  for 
such  Courts. 

It  follows  of  necessity  that,  to  give  jurisdiction,  the  debtor 
must  reside  or  carry  ou  business  within  the  local  limits  of  the 
jurisdiction  of  the  Court  to  which  the  application  under  Section 
23  is  made. 

It  was  urged  that  unless  we  hold  that  any  debtor  resident  In 
the  Punjab  may  apply  to  the  Insolvency  Courts  established,  it 
would  be  a  great  hardship  to  the  debtor.  This  may  or  may  not 
be  so,  but  the  remedy  lies  with  the  Local  Government,  which  can 
erect  Courts,  if  it  thinks  proper  to  do  so,  so  that  there  shall  bo 
an  insolvency  jurisdiction  throughout  the  Province.  This  objec- 
tion, however,  cannot  affect  the  question  as  to  whether  a  Court 
with  a  limited  local  jurisdiction  has  jurisdiction  over  debtors  not 
residing  or  carrying  on  business  within  its  limits.  This  may  be 
made  plain  by  supposing,  as  might  be  the  case,  that  every  District 
Court  had  iusolvency  jurisdiction  under  Section  22  of  the  Act 
within  its  own  limits.  It  could  not  be  doubted  then,  as  it  seems 
to  me,  that  the  Court  indicated  in  Section  23  would  be  the  Court 
of  the  District  in  which  the  debtor  resided  or  carried  on  business. 
Now,  suppose  the  insolvency  jurisdiction  taken  away  from  one  of 
these  District  Courts.  Could  it  be  said  that  the  debtors  in  that 
district  became  thereby  subject  to  the  insolvency  jurisdiction  of 
any  one  or  more  of  the  other  District  Courts?  Surely  not,  but 
only  that  there  was  no  Insolvency  Court  "having  local  jurisdic- 
tion "  to  which  the  debtors  of  the  deprived  district  could  resort. 
And  this,  as  it  seems  to  me,  is  precisely  how  the  case  now  stands 
in  regard  to  debtors  not  carrying  on  business  or  residing  within 
the  local  jurisdiction  of  the  existing  Iusolvency  Courts  in  the 
Province. 

Having  stated  my  reasons  for  the  answer  above  given  to  tha 
more  general  of  the  two  questious  proposed,  it  only  remains  to 
give  reasons  for  my  answer  to  the  other  question,  namely,  whe- 
ther there  was,  upon  the  facts  stated  in  this  case,  a  sufficient 
residence  to  give  jurisdiction. 

Taking  the  rule  to  be  that  a  debtor  may,  under  Section  23, 
petition  the  Insolvency  Court  within  whose  jurisdiction  he  resides 
at  the  time,  I  do  not  think  we  cau  hold  that  a  person  who  has 
taken  up  his  residence  within  these  limits  temporarily  for  the 
sole  and  express  purpose  of  presenting  the  petition  can  be  said  to 
reside  within  the  jurisdiction,  within  the  meaning  of  the  rule. 
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The  Legislature  seems  to  have  contemplated  that  Insolvency 
jurisdiction  under  the  Act  might  be  partial,  that  is,  established  in 
some  places  and  not  in  others  or  in  all.  This  view  has  been 
adopted  and  acted  on  by  the  Local  Government  which  has  chosen, 
in  its  lawful  discretion,  to  establish  Courts  only  at  the  three 
principal  centres  of  trade  in  the  Province  aud  not  elsewhere, 
having  power,  if  it  be  so  miuded,  to  cover  the  Province  with  su:h 
Courts.  The  Government  has  however  discontinued  or  refused  to 
continue  this  jurisdiction  in  other  places  in  the  Punjab  where  it 
was  formerly  exercised.  Looking  to  these  facts,  and  holding  the 
view  above  expressed,  I  think  we  should  be  giving  effect  to  views 
opposed  to  the  intention  of  the  Legislature  aud  in  conflict  with 
the  legitimate  action  of  the  Local  Government,  if  we  were  to  hold 
that  a  colourable  residence  sufficed  to  give  jurisdiction  to  a  Court 
over  a  debtor  not  residing  or  carrying  on  business  within  the 
area  specified  by  Government.  We  should  be  aiding  debtors  all 
over  the  Province  in  demanding,  if  they  were  so  minded,  as  a 
common  right,  that  which,  as  it  seems  to  me,  is  at  present  con- 
ferred as  a  special  privilege,  incidentally  to  a  scheme  desigued 
to  meet  the  probable  requirements  and  convenience  of  a  limited 
portion  of  the  inhabitants  of  the  Punjab.  If  this  application  be 
granted,  there  is  no  reason  why  the  iusolveut  traders  of  all  the 
unprivileged  towns  of  the  Punjab  should  not,  if  they  desire  to 
have  their  affairs  wound  up  through  a  Court,  flock  to  Lahore, 
Amritsar,  aud  Dehli  aud  swamp  the  Courts  in  these  places  with 
Insolvency  business.  I  do  not  think  we  should  be  justified  in 
giving  a  decision  that  opens  the  door  to  such  possible  conse- 
quences, when  there  is  a  remedy  provided  by  the  law  empowering 
the  Local  Government  to  cover  the  whole  surface  of  the  Province 
with  Courts  having  insolvency  jurisdiction. 

Of  the  cases  cited  at  the  argument  in  the  case  of  Tietkins 
(T.  B.  L.  R,  0.  C.  J.  84)  and  in  the  case  ex  parte  Hains  re 
Bianconi  (9  L.  T.,  N.  S.  847)  which  is  exactly  in  point,  decided 
under  analogous  Statutes  in  England  and  this  country,  a  similar 
residence  was  held  not  to  be  sufficient  to  subject  the  debtor 
to  the  jurisdiction.  These  cases,  dealing  as  they  do  with  the 
question  of  residence  as  the  foundation  of  jurisdiction  in  an  In- 
solvency Court,  have  more  weight  than  the  cases  cited  relatiug  to 
residence  for  other  purposes.  Lastly,  there  is  not  that  degree  of 
permanency  in  the  occupation  of  the  house  under  the  circumstauces 
stated  that  is  essential  to  "  residence  "  as  generally  understood 
in  connection  with  jurisdiction. 

The  answer  above  given  to  the  two  questions  proposed  is 
wider  thau  is  absolutely  necessary  to  dispose  of  this  case,  for 
which  purpose  it  is  sufficient  to  say  that  a  debtor  who  does  not 
reside  or  carry  on  business  and  who  owes  no  debts  within  the 
local  limits  of  the  jurisdiction  of  the  Insolvency  Court  to  which 
he  applies  under  Section  23  of  the  Act,  is  not  eutitled  so  to  apply, 
and  does  not  become  entitled  by  coming  to  reside  temporarily 
within  the  jurisdiction  with  the  sole  and  express  object  of  making 
such  application. 

Whether  he  can  apply  to  a  Court  within  whose  jurisdiction 
he  owes  debts  is  a  point   that  cannot  be  considered  to  bo  decided 
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by  the  opinion  above  expressed,  nor  the  connected  point  whether 
a  debtor  residing  within  the  jurisdiction  of  a  Court,  but  whose 
debts  are  owing  in  whole  or  in  the  greater  part  outside  the  Pro- 
vince can  insist  upon  the  benefit  of  the  Insolvency  jurisdiction 
under  the  Act  merely  by  reason  of  such  residence. 

Concurring  with  my  colleagues,  I  consider  this  appeal  should 
be  dismissed  with  costs. 


No.  35. 
DURGA  DAS  AND  NARA  IN— (Plaintiffs),— APPELLANTS, 
Appellate  Side.  ^  Versus 

BELI  MISR— (Defendant)— RESPONDENT. 

Case  No.  1310  of  1877. 

(Lindsay  and  Plowden,  JJ.) 

Contract  Art  {IX  of)  1872,  Section  26f> — Suit  to  mini  vp  a  partnership 
business — Jurisdiction — District  Court — Extra  Assistant  Commissioner's 
Court. — Plaintiffs,  representatives  of  a  deceased  partner  in  a  business  carri- 
ed on  in  Calcutta,  instituted  a  suit  for  an  account  in  the  Court  of  the  Extra 
Assistant  Commissioner  atAmritsar.  Held  that  the  suit  was  one  to  have 
the  partnership  business  wound  up,  and  fell  within  the  terms  of  Section 
265  of  the  Contract  Act,  IX  of  1872. 

Held  further,  that  the  Extra  Assistant  Commissioner  had  no  jurisdic- 
tion, such  a  suit  being  triable  only  by  a  Court  not  inferior  to  the  Court  of 
a  District  Judge  ;  and  that,  as  the  principal  place  of  business  of  the 
firm  was  in  Calcutta,  the  Amritsar  Courts  had  no  jurisdiction. 

Regular  appeal  from  order  of  Additional  Commissioner,  Amritsar, 
dated  22nd  May  1877. 

Kali  Prosono  Roy  for  Appellants. 

Spitta  for  Respondent. 

The  plaintiffs  brought  this  suit  for  an  account.  The  de- 
fendant pleaded  that  the  Amritsar  Court  had  no  jurisdiction  to 
entertain  the  suit. 

The  plaintiffs'  father,  Dharee  Lall,  and  the  defendant  carried 
on  business  in  partnership  at  Calcutta  as  brokers  for  the  sale  of 
pushmina  goods.  They  originally  were  residents  of  Amritsar, 
and  defendant's  father  and  brother  still  reside  in  Amritsar.  De- 
fendant's wife  and  children  reside  at  Amritsar,  though  they  occasion- 
ally proceed  to  Lahore  on  visits  to  her  relations  there.  Defendant 
left  Amritsar  some  8  or  9  years  ago,  and,  in  partnership  with 
plaintiffs'  father,  started  a  brokerage  business  there,  and  carried  it 
on  there  continuously  ever  since.  His  permanent  place  of  resideuco 
was  in  Calcutta.  Plaintiffs'  father,  Dharee  Lall,  died  about  the  end 
of  the  year  1873,  and  the  partnership  was  then  dissolved.  On  the 
5th  May  1874,  the  plaintiffs  executed  a  mukhtarnama  appointing 
their  maternal  uncle,  Dhanpat,  to  be  their  mukhtar  to  proceed  to 
Calcutta  to  receive  their  share  of  the  partnership  property  and  to 
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settle  the  partuership  accounts.  Plaintiffs  alleged  that  Dhanpat 
failed  to  settle  the  accounts.  In  Sawan  1933,  the  defendant  came 
from  Calcutta  to  Amritsar  on  a  temporary  visit  for  the  purpose  of 
celebrating  the  marriage  of  his  son  ;  and  the  evidence  showed  that 
he  remained  for  this  purpose  at  Amritsar  from  about  the  25tk  Sawan 
(7th  August)  till  the  beginning  of  Asouj  (say  15th  September). 
The  plaintiffs  took  advautage  of  the  opportunity  offered  by  defend- 
ant's presence  in  Amritsar  to  bring  the  present  suit  on  the  22nd 
August  1876.     The  Court  of  first  instance  decreed  the  claim. 

The  Additional  Commissioner  on  appeal,  after  briefly  stating 
the  facts  as  above,  gave  judgment  as  follows : — 

"  The  question  which  arises  for  decision  is  whether  the  Amritsar 
Court  has  jurisdiction.  It  is  admitted  by  plaintiffs'  pleader  that 
the  cause  of  action  did  not  arise  within  the  local  jurisdiction  of  the 
Amritsar  Court.  The  question  is  whether  defendant  can  be  said 
to  have  been  "dwelling"  within  such  jurisdiction  on  the  22nd 
August  1S7G  when  the  suit  was  brought.  I  do  not  think  that  ho 
can.  He  was  here  only  on  a  temporary  visit.  His  permanent 
dwelling  was  at  Calcutta,  and  he  intended  to  return  there  at  once 
when  the  business  for  which  he  came  was  accomplished.  It  is  true 
that  defendant's  wife  and  children  reside  at  Amritsar,  aud  if  defen- 
dant could  be  considered  as  only  temporarily  absent  from  Amritsar 
(for  iustance  on  an  itinerant  expedition  for  the  sale  of  goods),  I 
should  hold  that  his  dwelling  must  be  considered  to  be  where  his 
•wife  and  children  reside.  But  as  already  stated,  defendant's  per- 
manent place  of  residence  is  at  Calcutta,  and  whenever  he  comes 
to  Amritsar  it  is  only  on  an  occasional  visit  and  for  a  brief  period. 
The  evidence  does  not  show  how  often  defendant  visits  Amritsar  or 
the  usual  duration  of  his  visits ;  but  there  is  no  reason  to  believo 
that  his  visits  are  frequent  or  of  long  duration. 

The  plaintiffs'  pleader  has  asked  me  to  remand  the  case  for 
further  evidence  in  regard  to  thes6  points,  hut  seeing  that  tho 
objection  as  to  the  jurisdiction  of  the  Amritsar  Court  was  taken 
from  the  first  aud  that  ample  opportunities  were  given  to  both 
parties  to  produce  whatever  evidence  they  wished  to  offer  on  tho 
point ;  I  do  not  think  I  should  be  justified  in  remanding  the  case, 
especially  as  I  have  no  reason  to  think  that  the  complexion  of  the 
case  would  be  materially  altered  if  an  opportunity  were  given  for 
the  production  of  further  evidence. 

I  accept  this  appeal,  and  cancel  the  decision  of  the  Lower 
Court,  and  dismiss  this  suit  for  want  of  jurisdiction  in  the  Amritsar 
Courts.     The  plaintiffs  must  pay  defendant  his  costs  throughout." 

From  the  above  order,  the  plaintiffs  appeal  to  the  Chief  Court. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Lindsay,  J.— This  is  in  substance  a  suit  by  the  representatives  31st  Jany.  1S7S, 
of  a  deceased  partner  in  business  carried  on  in  Calcutta  to  have 
the  business  wound  up,  and  it  falls  within  the  terms  of  Section 
265  of  the  Contract  Act.  Such  a  suit  must  be  lodged  in  a  Court 
not  inferior  to  the  Court  of  the  District  Judge  within  the  local 
limits  of  whose  jurisdiction  the  place  or  principal  place  of  business 
of  the  firm  is  situated,     Now  the  place  of  business  was  Calcutta. 
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There  is  no  place  of  business  in   Araritsar,   nor  had  the  Extra 
Assistant  Commissioner  authority  to  entertain  the  suit. 

The  appeal  is  dismissed  with  costs. 

No.  36. 

f  THAKUR  DAS,— (Objector),— APPELLANT, 

Appellate  Side,  1  Versus 

i  DYA  RAM,— (Applicaut),— RESPONDENT. 

Case  No.  1191  of  1877. 
(Lindsay,  Plowden  and  Smyth,  JJ.) 

Act  XXVII of I860—  Certificate  under,  for  collection  of  debts— Rival 
claimant,  enquiry  into  and  adjudication  vpon  title  set  vp  by. — D.  R..  the 
eldest  son  of  H.  R.  deceased,  applied  for  a  certificate  under  Act  XXVII  of 
1860,  to  enable  him  to  collect  the  debts  due  to  his  deceased  father.  The 
application  was  opposed  by  T.  D.  the  younger  son  of  H.  R  deceased,  who 
claimed  a  certificate  under  a  will  alleged  to  have  been  executed  by  H.  R., 
the  genuineness  and  validity  of  which  was  disputed  by  D.  R.  The  Court 
(Judicial  Assistant)  refused  to  take  evidence  as  to  the  genuineness  and 
validity  of  the  will,  and  granted  a  certificate  to  D.  R.  as  eldest  son  of 
II.  R.  deceased,  subject  to  his  furnishing  security. 

Held,  by  Plowden  and  Smyth,  JJ.  (Lindsay,  J.,  dissenting)  that  the 
Court  was  bound  to  go  into  the  question  of  the  genuineness  and  validity 
of  the  will. 

An  objector  claiming  a  certificate  under  Act  XXVII  of  1860  under 
a  will,  is  entitled  to  have  an  enquiry  into  and  adjudication  upon  the  title 
which  he  sets  up,  before  a  decision  by  the  Court  as  to  which  claimant 
should  get  the  certificate. 

Appeal  from  the  order  of  Judicial  Assistant  Commissioner,  Lahore, 
dated  14th  July  1877. 

Spitta  and  Rivaz  for  Appellant. 

Rattigau  for  Respondent. 

This  was  an  application  made  by  Dya  Ram,  the  eldest  son  of 
Hurjus  Rai,  deceased,  for  a  certificate  under  Act  XXVII  of  1860 
to  enable  him  to  collect  the  debts  due  to  the  estate  of  his  deceased 
father. 

The  application  was  opposed  by  Thakur  Das,  the  younger 
son  of  the  deceased  by  another  wife,  who  claimed  the  certificate 
by  virtue  of  a  will  alleged  to  have  been  executed  by  the  deceased, 
and  by  which  he  was  constituted  manager  of  the  estate. 

Dya  Ram  objected  that  the  will  was  not  genuine  or  valid,  and 
the  Judicial  Assistant  refused  to  take  evidence  upon  it  on  the 
ground  that  it  would  be  waste  of  time  to  do  so  in  a  proceeding 
for  the  grant  of  a  certificate.  As  Dya  Ram  was  the  eldest  son  of 
the  deceased,  he  granted  the  certificate  to  him  subject  to  his  fur- 
nishing security. 
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From  this  order  Thakur  Das  appealed  to  the  Chief  Court. 

S pitta,  for  the  appellant,  contended  that  it  was  the  duty  of  the 
Court  to  enquire  into  the  will  and  not  disregard  it  ou  mere  alle- 
gations of  forgery  made  by  objectors. 

Rattigan,  for  the  respondent,  contended  that,  as  it  is  not  the  ob- 
ject of  Act  XXVII  of  1860  to  adjudicate  upon  contested  questions  of 
title,  and  as  the  will  in  the  present  case  was  disputed,  the  Court 
was  right  in  grautiug  the  certificate  to  the  eldest  son  of  the  de- 
ceased. 

The  following  judgments  were  delivered  : — 

Smyth,  J.,  (after  shortly  stating  the  facts,  continued).    There  30th  Jany.  1S78. 
is  no  doubt,  I  think,  that  it  was  never  intended  that  Act  XXVII  of 
1860  should  be  made  use  of  as  a  means  by  which   rival  claimants 
might  obtain  indirectly  an  adjudication    upon   disputed  questions 
of  right  or  title  to   succeed  to   the  property   of  deceased    persons. 
The  real  object  of  the  Act  was  simply  to  provide    security  for  per- 
sous  paying  debts  to  the   representatives   of  deceased  persons  and 
to  facilitate  the    collection  of  such   debts.     For  this  purpose,  the 
Act  provided  that  no  debtor   of  a  deceased   person  should  be  com- 
pelled to  pay  his  debt  to  any   person  claiming   to  be  the  represen- 
tative of  the  deceased  unless  such  person  produced  a  certificate  to 
be  obtaiued  in  the  manner  provided  in  the  Act.     Where  there  are 
contending   claimants   for   such    certificate,  the  Act  (Sec.  3)  pro- 
vides that  the  Court  "  shall  determine    the  right  to  the   certificate 
aud  graut  the   same  accordingly."     Now,  it  is  difficult  to  see  how 
a  Court  can  determine  a  question  of  right  unless   it  has  the  facts 
before  it  on   which  such   determination   depends,    and   when   the 
facts  are  disputed,  I  think  an  enquiry  of  some  sort  (in  some  cases 
having  regard  to  the  nature   of  the   proceeding,  a   very  summary 
one  may  be  sufficient)  should   be  made   for  the   purpose  of  ascer- 
taining them.     One  learned  Judge  went  so  far  as  to  say  hi   a  case 
reported  at  page  171  of  Volume  II,  Suth.  "Weekly  Reporter  that:  "A 
"  Judge  who  has  to  make  an  order  under  Section  3,  Act  XXVII  of 
"  1860,  must  be  as  fully  satisfied  and  must  make  as  complete  an  eu- 
"  quiry  for  the  purposes  of  that  order  as  would  be  necessary  in  respect 
11  of  any  other   matter  which   had  to  be   proved   before   him  in  a 
"  civil  suit  or  otherwise."     However  that  may  be.  I  think,  when  a 
special  title  to  the  certificate  is  set  up  against  the  legal  heir3,  and 
such  title  is  impugned  by  the  heirs,  an  issue  should  be  fixed  as  to 
the  validity  of  the  title,    and    the    parties    should  be   allowed   to 
adduce  their  evidence  upon  such  issue,  and  the  Judge  should  come 
to  a  finding  upon  it.     Of  course,  such   finding  would   not  be    con- 
clusive upon  the  question  of  title.     It  would  still    be  open  to  any 
party  to  bring   a  separate  suit  to    establish  his   rights.     And  this 
seems  to  be  the  view  supported  by  all   the  cases  to   which  I  have 
been  able  to  refer.     In  a  case  reported   at  page  4    of  Suth.  W.  R. 
for  1864,  Mis.  Failings,  it  was  held  that  the  executor  under  a  will,  if 
it  be  not  contested,  has   an  undoubted  right  to  a  certificate  under 
Act  XXVII  of  1860,  though  he  be  not  the  legal  heir  ;  while,  if  the 
will  is  coutested,  the  Judge  should  enquire  into  its  validity,  and  if 
he  considers  it  proved,  should  give  a  certificate,  leaving  the  parties 
dissatisfied,   to  set  it  aside  by  a  regular  suit.     Other  cases  to  tlia* 
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same  effect  are  reported  at  p.  25  of  the  same  volume  ;  IV  Suth.  \V. 
R.  Mis.  19 ;  IV  B.  L.  K.,  A.  C,  149 ;  XI  Sutb.  W.  R.  388 ;  and  XVII 
Suth.  W,  R.,  277.  In  the  case  List  cited,  which  was  decided  by 
iMacphersou  and  Dwarka  Nath  Mitter,  JJ.,  tbe  applicant  claimed 
under  a  will.  Tbe  Judge  did  not  decide  whether  the  will  was  exe- 
cuted or  not,  but  gave  the  certificate  to  the  widow  of  the  deceased 
npon  her  furnishing  security.  Tbe  Court  held  that  this  was  not 
the  proper  way  of  disposing  of  the  matter,  and  that,  as  the  appli- 
cant claimed  the  certificate  by  reason  of  tbe  will,  he  was  entitled 
to  have  the  Judge's  decision  on  the  issue  raised  by  him,  and  the- 
Judge  must  say  whether  under  the  will  he  has  a  preferable  right. 
The  case  was  accordingly  remanded  to  the  Judge  for  decision  on 
that  point. 

I  have  not  been  able  to  find  any  cases  where  a  Judge  was 
held  to  have  acted  rightly  in  refusing  altogether  to  go  into  tbe 
question  of  a  special  title  set  up  by  a  claimant  when  such  title  was 
impugned  by  the  legal  heirs.  The  cases  cited  by  Mr.  Rattigan  do 
not  go  to  that  extent.  The  case  at  p.  174  of  XVII  W.  11.  merely 
decided  that  a  Court  properly  exercised  its  discretion  in  refusing 
to  recall  a  certificate  already  granted  because  there  was  an  heir 
in  a  nearer  degree  to  deceased  than  the  person  to  whom  the  certi- 
ficate had  been  granted  ;  and  the  case  in  XIII  W.  It.  p.  356  does 
not  touch  the  question  now  raised.  The  other  case  quoted  from 
2  Hay's  Rep.  299,  I  have  not  been  able  to  refer  to. 

I  do  not,  however,  wish  to  be  understood  as  holding 
that  a  Court  has  no  discretion  as  to  the  person  to  whom  a  certi- 
ficate should  be  granted.  It  has  in  my  opinion  a  large  discretion 
in  the  matter,  but  it  must  be  soundly  and  judicially  exercised, 
and  I  do  not  consider  itcan  be  said  to  be  so  exercised  when  the  mate- 
rial facts  being  in  dispute,  no  attempt  has  been  made  to  ascertain 
them  by  enquiry  or  by  allowing  the  pax-ties  to  adduce  evidence. 
But  if,  after  enquiry,  the  Judge  should  not  be  fully  satisfied  as  to- 
the  genuineness  or  validity  of  a  will  under  which  a  certificate  is 
claimed,  I  think  he  would  exercise  a  sound  discretion*  in  refusing 
to  grant  the  certificate  to  tbe  person  claiming  under  the  will  and 
in  granting  it  to  the  legal  heir  upon  such  terms  as  to  security  or 
otherwise  as  might  be  deemed  proper  under  the  circumstances  of 
the  case.  So,  where  there  are  joint  claimants  under  the  same 
title  at  feud  with  each  other,  I  think  the  Court  would  act  wisely 
in  granting  the  certificate  to  one  alone,  for  as  they  probably  would 
not  unite  in  making  a  joint  demand  for  the  debt  or  in  bringing  a 
suit  for  it,  there  would  be  risk  of  loss  to  the  estate  if  the  certifi- 
cate were  granted  to  them  all  jointly.  So,  also,  if  a  doubtful 
question  of  law  were  raised  as  to  the  validity  of  a  will,  the  Judge 
might  be  held  to  exercise  a  sound  discretion  in  granting  the  certi- 
ficate to  the  legal  heir.  It  was  upon  that  principle  that  the  de- 
cision in  case  No.  69  in  Punjab  Record  for  1869  was  based. 

I  think  this  appeal  should  be  accepted  aud  the  case  remanded 
to  the  Lower  Court  with  instructions  to  frame  an  issue  as  to  the 
genuineness  and  validity  of  the  will,  and  to  receive  such  relevant 
evidence  as  the  parties  wish  to  adduce  on  that  issue,  and  there- 
upon to  determine  who  is  best  entitled  to  the  certificate.  Costs 
of  this  appeal  to  be  ccsts  in  the  cause. 
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Lindsay,  J. — In  my  opinion  Mr.  Bullock   was  not  bound  to  30th  Jany.  1S7S. 
go  into  the  factum  of  the  will,   nor  into  the   validity  of  the  will; 
those  are  very  difficult  questions. 

The  Act  does  not  require  him  to  consider  all  evidence  that 
may  be  produced:  he  has  to  determine  summarily  and  for  the  pur- 
pose of  the  Act  the  claims  of  the  parties,  and  I  cannot  say  he 
acted  illegally  in  choosing  the  eldest  son  of  the  deceased  in  pre- 
ference to  a  youuger  sou  by  another  mother,  though  that  sou 
produces  a  will  in  his  favor. 

The  Act  is  inteuded  to  facilitate  the  realization  of  the  debts 
of  a  deceased  person  and  to  protect  debtors  who  pay.  By  Section 
3,  where  there  are  two  or  more  claimants  for  the  certificate,  the 
Court  must  determine  the  right  to  the  certificate  and  grant  the 
same  accordingly.  That  certificate  is  conclusive  of  the  represen- 
tative title  against  all  debtors  of  the  deceased,  and  affords  full 
indemnity  to  all  debtors  paying  their  debts  to  the  certificate- 
holder. 

And  by  Section  5  the  Court  may  take  security  from  the 
person  to  whom  a  certificate  is  given  for  rendering  accounts  of 
debts  received  by  him,  and  for  the  indemnity  of  any  person  or 
persons  who  may  be  entitled  to  the  whole  or  any  part  of  the 
money  received  by  the  certificate-holder  by  virtue  of  such  certi- 
ficate and  whose  right  to  recover  the  same  has  been  established 
iu  a  regular  suit. 

It  is  coutended  that  the  right  to  the  certificate  cannot  be  deter- 
mined without  euquiry  into  the  basis  of  the  claims  of  the  various 
claimants,  if  there  be  rival  claimants.  This  is  true  to  a  certain 
extent,  but  when  the  ground  set  forth  as  the  basis  of  a  rival 
claimant's  right  is  the  factum  and  the  validity  of  a  will,  both  of 
which  facts  are  denied  by  his  elder  brother,  the  eldest  son  of  the 
deceased,  I  think  the  Court  was  quite  right  in  using  its  discre- 
tion in  favor  of  the  eldest  son,  naturally  the  man  to  whom  a  cer- 
tificate should  be  given,  and  in  directing  the  younger  brother,  the 
holder  of  the  will,  to  prove  its  genuineness  and  its  validity  in  a 
regular  suit. 

To  have  made  a  superficial  enquiry  on  those  questions  would 
have  been  a  mere  waste  of  time ;  and  to  have  gone  fully  into  the 
difficult  questions  raised  would  have  taken  considerable  time, 
and  perhaps  have  been  the  cause  of  claims  for  money  being  barred 
by  lapse  of  time,  thus  causing  injury  to  the  successors  to  the 
estate  of  the  deceased. 

Taking  into  consideration  the  object  of  Act  XXVII  of  1860, 
and  the  large  discretionary  power  left  to  the  Court,  I  think  the 
Judicial  Assistant  in  this  particular  case  exercised  a  wise  discre- 
tion. I  am  aware  that  there  are  a  great  number  of  decisions  that 
go  the  length  of  declaring  that  the  Court  must  thoroughly  in- 
vestigate and  determine  the  rights  of  rival  claimants,  and  particu- 
larly when  a  claimant  bases  his  claim  on  a  will  left  by  the  deceas- 
ed;  but  there  is,  as  pointed  out  by  Mr.  Rattigan,  authority  for 
a  contrary  view.  When  there  has  been  a  thorough  enquiry  on  all 
points,  and  the  questions  have  been  finally  determined  on  appeal  by 
this  Court,  the  object  of  a  regular  suit   has  been  fulfilled.     Now, 
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it  was  not  the  intention  of  the  Legislature,  in  my  opinion,  that 
under  the  Act  these  lengthy  proceedings  should  take  place. 

In  consequence  of  the  above  difference  of  opinion,  the  follow- 
ing question  was  referred  to  a  Full  Bench : — 

"  The  point  referred  is  whether,  under  the  circumstances  o  f 
"  this  case,  Mr.  Bullock  was  right  in  refusing  to  fix  an  issue  as  to 
"  the  genuineness  and  validity  of  the  will  and  to  take  evidence 
"  thereon." 

At  the  hearing  before  the  Full  Bench 

Rivaz  appeared  for  the  Appellant  and  Rattigan  for  the  Res- 
pondent. 

The  following  judgments  were  delivered: — 

4th  Fehy.  1878.  Plowden,  J. — I  concur  generally  in  the  reasoning  and  con- 

clusion arrived  at  in  Mr.  Justice  Smyth's  judgment.  1  think  that 
the  objector  claiming  a  certificate  under  the  will  was  entitled  to 
have  an  enquiry  into  and  adjudication  upon  the  title  which  he 
set  up,  before  the  Court  finally  decided  to  which  claimant  the 
certificate  should  be  granted.  The  lauguage  of  the  Act  in  Sec- 
tion 3  and  again  in  Section  6,  which  empowers  the  Court  of  appeal 
to  direct  "  a  further  investigation  ",  seems  to  me  to  require  that 
enquiry  shall  be  made  into  the  merits  of  rival  titles,  and  the 
weight  of  authority  seems  to  support  this  view  of  the  intention 
of  the  Act.  The  precise  issues  to  be  laid  down  will  depend  in 
each  case  upon  the  statements  of  the  claimants:  but  it  does  not 
appear  upon  the  record  that  any  question  has  yet  been  raised  in 
this  case  as  to  the  validity  of  the  will,  if  its  genuineness  be  estab- 
lished. Upon  the  statements  recorded,  I  think  the  Lower  Court 
ought  to  have  settled  and  tried  an  issue  as  to  the  genuineness  of 
the  will,  before  deciding  which  of  the  persons  before  it  was 
best  entitled  to  the  certificate. 

£tk  Fehy.  1878.  Lindsay,  J. — I  adhere  to  the  opinion  expressed  in  my  order 

of  reference,  dated  30th  January  1878. 

///  w  T     187?  Smyth,  J. — I  adhere  to  the  opinion  expressed  in  my  order 

m  *eUy-  1*/*'     of  reference,  dated  30th  January  1878. 

The  case  having  been  remitted  back  to  the  Division  Bench, 
was  remanded  to  the  Court  of  Mr.  Bullock  to  determine  the  gen- 
uineness of  the  will  upon  which  the  appellant  rested  his  claim 
for  a  certificate. 


No.  37. 

MUSST.  RAJADAN  AND  DANA,— (Defdts.),— APPELLANTS, 
Appellate  Side.  <{  Versus 

UMRA  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Case  No.  847  of  1877. 

(Lindsay  and  Plowden,  JJ.) 
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Village  proprietor  without  male  issue — Gift  to  daughter's  son — Cut' 
torn, — ltaiens  of  Hoshiarpur  district. —  F'ound  that  no  custom  existed 
amongst  the  Raiens  of  the  Hoshiarpur  district  which  precluded  a  village 
proprietor  without  male  issue  from  making  a  gift  of  all  his  property  to 
his  daughter's  son. 

Regular  appeal  from  the  order  of  the  Additional  Commissioner, 
Jidlundur  Division,  dated  3rd  April  1877. 

Claim  to  declaration  of  right  in  ten  bigas,  ten  biswas  of  land 
situated  in  mouzah  Dogri,  tahsil  Dasuha,  Zilla  Hoshiarpur. 

Lindsay,   J. — The   question   to   be   determined  is  whether  15th  Feby.  1878. 
amongst  the  Raiens  of  the  Hoshiarpur  District,  the  owner  of  pro- 
perty without  male  issue  may  make  a  gift  of  all  his  property  to 
his  daughter's  son. 

The  fii-st  Court  found  the  custom  proved.  The  Commis- 
sioner took  a  different  view.  It  has  been  ruled  that  amongst  the 
Raiens  of  the  Juilundur  District,  the  District  adjoining  Hoshiarpur, 
no  custom  existed  whereby  a  childless  man  could  be  restrained 
from  making  a  gift  of  his  entire  property,  Haji  and  Shadi  v.  Gazi 
No.  1105  of  1866,  "  Notes  on  Customary  Law,"    70. 

The  custom  that  obtains  among  the  Raiens  of  Jullundnr  may 
be  held  to  obtain  among  their  brotherhood  in  the  Hoshiarpur 
District.  The  case  of  Bahadur  v.  Basalci,  Juilundur,  is  also 
cited  in  the  "  Notes  on  Customary  Laiv,"  as  supporting  the  view 
that  such  gifts  may  be  made. 

The  wajib-ul-arz  applicable  to  the  village  in  suit  does  not 
preclude  the  gift  made  by  the  deceased  to  his  daughter's  son. 
I  would  uphold  the  first  Court's  judgement. 

Plowden,  J. — I  concur  iu  the  proposed  order. 

In  view  of  the  reported  decisions  in  the  Punjab  Record  for 

the  past  12  years, 
I  think  it  can  be 
hardly  said  that  an 
alienation  by  a 
sonless  proprietor 
of  a  portion  of  an- 
cestral laud  to  his  daughter's  son  is  opposed  to  general  custom 
in  the  Punjab.  The  usage  as  to  the  recognition  of  gifts  by  son- 
less  proprietors,  is  variable  and  unsettled — the  power  to  make  gifts 
being  recognised  in  some  places  or  tribes,  aud  not  in  others. 
There  is  a  presumption  against  the  existence  of  such  a  power ;  but 
the  force  of  the  presumption  is  also  variable. 

The  question  then  is,  whether  the  power  of  making  such  gifts 
as  that  in  question,  is  sufficiently  shown  to  be  recoguised  by  local 
usage.  Upon  the  whole,  I  think  it  is.  The  wajib-vl-arz  is  not 
.opposed  to  the  practice  and  several  instances  of  such  gifts  being 
|  made  and  passing  unchallenged  or  being  upheld,  have  been 
established ;  none  of  the  local  decisions  referred  to  by  the  Addi- 
tional Commissioner  are  inconsistent  with  the  alleged  usage,  while 
one  supports  it. 
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The  expression  of  some  witnesses  of  an  opinion  that  such 
gifts  should  not  be  recognised  in  future,  is  strong  as  involuntary 
and  unconscious  testimony  to  the  prevalence  of  the  usage.  It 
may  be  a  departure  from  primitive  custom;  but  all  customs  are 
subject  to  modification  and  change. 

I  think  the  presumption,  such  as  it  is,  against  the  validity  of 
a  gift  of  the  kind  in  suit  among  the  Raiens  of  the  Hoshiarpur  Dis- 
trict has  been  sufficiently  rebutted  by  the  evidence  recorded,  there 
being  no  settled  custom,  generally  prevalent,  on  the  point  among 
agriculturists  in  the  Punjab. 

The  Commissioner  raises  a  question  as  to  the  completeness 
of  the  gift. 

Possession  is  said  to  have  been  held  by  Elahiya,  father  of  the 
minor  donees,  but  the  Commissioner  states  that  the  record 
shows  he  died  eleven  years  before  suit.  I  am  unable  to  find  the 
evidence  on  which  this  finding  is  based :  and  I  think  the  Com- 
missioner may  have  confounded  Elahiya  with  Alia  Din,  common 
ancestor  of  the  parties,  who  died  about  that  time. 

The  evidence  of  the  patwari  and  the  statements  of  Mussamat 
llajadan  and  Gamoo  (who  appears  to  be  Elahiya  himself  under 
another  name)  in  the  dalchil  kharij  proceedings  clearly  show,  if 
true,  that  Gamoo  who  describes  himself  as  father  of  the  two 
minors,  who  are  described  as  sons  of  Elahiya  in  the  deed  and  in 
the  plaint,  got  possession  before  the  late  proprietor's  death  on  his 
minor  son's  behalf. 

This  evidence  satisfied  the  first  Court  and  is  not  rebutted, 
and  may  therefore  be  accepted  by  this  Court  also. 

The  appeal  is  accepted,  and  the  first  Court's  order  restored 
with  costs  throughout  to  defendants. 


No.  38. 

'  f  SHERA,— (  Plaintiff,  )— APPELLANT, 

Appellate  Side,  /  Versus 

(       QUTBA  &  ALMAN— (  Defendants  ),— RESPONDENTS. 
Case  No.  1783  of  1877. 
(  Plowdex  and  Smyth1,  JJ. ) 

Absentee— Abandonment. — F.  and  A.  were  absentees  at  first  Settlement 
and  their  land  was  entered  as  in  possession  of  defendants,  with  an  agree- 
ment to  restore  the  land  to  the  absentees  on  their  return.  At  second  Settle- 
ment, defendants  again  agreed  to  restore  the  absentees'  land  when  they 
returned.  After  Settlement,  defendants  divided  the  land.  The  absentees, 
who  were  living  18  koss  from  the  land  in  suit,  never  returned. 

In  a  suit  by  S,  son  of  F.  and  nephew  of  A.,  to  recover  the  land,  held, 
affirming  the  order  of  the  Commissioner,  that  F.  and  A.  had  abandoned 
the  land,  and  therefore,  that  S.  had  no  claim. 

Long  absence  by  an  absentee,  who,  though  residing  near  the  land, 
takes  no  steps  to  assert  his  claim,  raises  a  strong  presumption  that  the 
absentee  has  relinquished  all  claim  to  the  land  recorded  in  his  name,  and 
this  presumption  is  not  affected  by  the  conduct  of  those  who  permit  the 
absentee^  name  to  be  borne  in  the  Settlement  papers. 

Civil  Judgment  No.  78  Punjab  Record  1875.  approved  and  followed. 
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Regular   Appeal  from  order     of  the    Commissioner ,    Rawalpindi 
Division,  dated  2otk  June  1877. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the  Chief 
Court  which  was  delivered  by 

Plowdes,  J. — The  plaintiff  claims  as  the  son  of  one   Fakira,  16th  April  1878. 
and  nephew  of  one  Amira,    co-sharers  in   certain  lands  in  the 
possession  of  the  defendants,  the  sous  of  Kamma,  deceased. 

It  appears  from  an  entry  in  the  shijra  naseb  of  the  last 
Settlement,  that  Amira  and  Fakira  had  then,  that  is  in  1867, 
been  absent  for  a  period  of  50  years.  Their  names  had  been 
entered  as  gairkazran  at  the  first  Settlement,  and  a  promise  by 
Kamma  and  Jewaya  was  then  recorded  to  restore  them  their 
share  of  the  joint  khata  on  their  return.  At  the  second  Settle- 
ment, Kamma  and  Jewaya  expressed  their  willingness  that  the 
names  of  Amira  and  Fakira  should  remain  recorded  in  the  Settle- 
ment papers. 

Recently,  Shera,  the  plaintiff,  has  claimed  a  share  of  the  land 
on  the  allegation  that  bis  father  and  uncle  are  dead.  The  first 
Court  made  a  decree  iu  his  favour,  against  both  the  sons  of 
Kamma  in  this  suit,  aud  against  Jewaya  in  a  separate  suit.  The 
Commissioner  has  reversed  these  decisious  holding  that  "  the 
"  laud  had  been  abandoned  by  the  absentees,  who  bad  left  the 
"  village  more  than  50  years  ago  aud  had  never  since  taken  any 
"  steps  to  keep  alive  their  claim  to  this  laud." 

We  consider  that  the  Commissioner  was  justified  in  drawing 
this  inference  from  the  facts  of  this  case.  An  absence  of  this 
kiud  for  so  long  a  period  raises  a  strong  presumption  that  the 
abseutee  has  relinquished  all  claims  to  his  land,  and  this  pre- 
sumption is  not  affected  by  the  conduct  of  those  who  permit  the 
absentee's  name  to  be  borne  on  the  Government  papers. 

The  plaintiffadmits  that  his  father  and  uncle  lived  and  cul- 
tivated laud  in  Hamirpur,  18  koss  distant  from  tho  native  village, 
and  it  is  clear  that  they  died  there  without  returning  to  the 
village,  or  taking  any  steps,  so  far  as  appears  in  evidence,  to  pro- 
tect their  rights,  or  even  to  ascertain  that  they  were  recognised. 

The  case  is  very  similar  in  its  circumstances  to  No.  78  of 
1875  where  a  son,  suing  shortly  after  his  father's  death,  was  held  to 
have  no  claim  on  the  ground  that  his  father  had  abandoned  the 
laud,  he  haviug  been  for  many  years  absent  and  having  died 
without  returning ;  and  au  entry  in  the  settlement  record  con- 
tinuing a  promise  to  restore  the  land  on  the  plaintiff's  father's 
return  was  held  not  to  affect  the  decision  of  the  suit. 

Following  the  principle  of  that  decision  {  which  has  been 
recognised  in  other  cases  )  we  uphold  the  Commissioner's  order 
dismissing  the  suit  on  the  ground  that  the  absentees  had  aban- 
doned their  share  in  the  laud,  and  that  the  plaintiff  has  therefore 
no  grouud  of  claim. 

The  appeals  in  this  case  and  in  No.  1038  of  1877  are 
accordingly  dismissed  with  coats. 


APELLATE  SlDB. 
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No.  39. 

MAMU,— (Defendant),— APPELLANT, 

Versus 

KARM  BAKHSH,  MIRAN  BAKHSH  AND  KURIA,— 

(Plaintiffs),— RESPONDENTS. 

Case  No.  363  of  1877. 
(Lindsay  and  Plowden,  JJ.) 

Custom, — Mahomedan  Sheiks — Childless  village  proprietor — Ancestral 
property—  Gift  to  daughter's  son. — Found  that  custom  precluded  a  child- 
less village  proprietor  from  making  a  gift  of  his  ancestral  property  to  his 
daughter's  son,  ia  the  presence  of  nephews. 

Special  appeal  from  order  of  Commissioner,  Umballa  Division, 
dated  lJfth  December  1876. 

The  parties  to  this  suit  were  Mahomedau  Sheiks  of  niauza 
Bheri,  Tahsil  and  Zilla  Umballa. 

The  defendant,  Mamu,  his  sons  having  died,  made  a  gift  of 
all  his  property,  including  ancestral  lauded  property,  in  favour  of 
his  daughter's  sou,  Barkat,  but  retained  possession  of  the  pro- 
perty. 

Plaintiffs,  nephews  of  defendant,  sued  for  cancellation  of 
the  deed  of  gift  ou  the  ground  that  it  was  opposed  to  custom. 

The  defendant  pleaded  that  he  had  brought  up  the  donee 
as  his  son;  but  the  Court  of  first  iustauce  overruled  this  plea, 
fiuding  that  the  defendant  had  had  male  issue,  his  last  sou  having 
died  10  years  previous  when  the  donee,  Barkat,  was  15  years  old. 

On  the  question  of  custom,  the  Court  found  on  enquiry  that 
a  gift  of  ancestral  property  iu  favour  of  a  daughter's  son  or  sister's 
sou  was  invalid  iu  the  presence  of  near  male  collateral  heirs. 

From  a  report  of  the  record-keeper  it  appeared  that  such 
gifts  had  generally  been  set  aside  iu  the  neighbouring  villages, 
though  upheld  iu  two  or  three  villages  under  certain  special  cir- 
cumstances. The  record-keeper  further  reported  that  in  the  village 
of  Bheri,  where  the  donor  lived,  and  iu  seven  of  the  neighbouring 
villages,  a  gift  in  favour  of  a  daughter's  sou  or  a  sister's  sou  was 
prohibited  by  the  tvajib-ul-urz. 

The  Court  of  first  instance,  ou  the  above  findings,  cancelled 
the  deed  of  gift  iu  respect  of  the  ancestral  landed  property  of  the 
donor,  but  maintained  it  in  respect  of  his  moveable  property  and 
dwelling  house. 

The  Commissioner,  on  defendant's  appeal,  maintained  the 
order  of  the  first  Court,  on  the  ground  that  the  investigation 
showed  that  the  proposed  gift  was  contrary  to  the  terms  of  the 
village  administration  paper  aud  to  the  custom  of  the  neighbour- 
hood. 
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The  defendant  accordingly  appealed  to  the  Chief  Court. 
The  judgment  of  the  Court  was  delivered  by 

S8th  May  1877.  Lindsay,  J. — We  think  this  appeal  should  be  rejected.     The 

allegation  is  not  adoption,  but  that  the  donee  was  brought  up  by 
the  donor  as  his  son  from  infancy  :  now  up  to  10  years  ago  the 
donor  had  a  son  and  at  that  time  the  donee  was  15  years  old. 

The  appellant's  case  is  based  entirely  on  the  fact,  that  the 
donee  being  to  him  in  the  light  of  a  son  and  so  from  iiis  infancy, 
he  is  empowered  to  make  the  gift. 

The  wajih-ul-arz  is  against  such  a  gift.  The  facts  of  the 
case,  as  accepted  by  the  Courts,  do  not  permit  the  appellant  to 
make  the  gift  of  ancestral  laud  to  a  daughter's  son  in  the  pre- 
sence of  collaterals. 


No.  40. 
ALADIN  AND  UMRDIN,— PLAINTIFFS, 

Reference  Side.  I  Versus 

JO  WAY  A  AND  MAHOMED  BAKHSII,— DEFENDANTS. 

Case  No.  17  of  1877. 

(Plowden  and  Smyth,  JJ.) 

C'iril  Procedure  Code  (Act  X  of  1877)  Section  017 — Reference  in  suit 
pending  when  Act  X  of  1877  came  into  force — Inference  in  case,  open \  to 
appeal. — Plaintiffs  instituted  on  8th  August  1877  a  suit  to  cancel  one  of 
two  decrees  passed  against  them  for  Its.  40  in  respect  of  the  same  cause 
of  action.  On  12th  November  1877,  the  Court  of  first  instance  referred 
certain  questions  of  law  arising  in  the  suit,  for  the  decision  of  the  Chief 
Court,  under  Section  G 17.  Act  X  of  1877.  Held  that,  as  the  suit  was  in- 
stituted before  1st  October  1877  (the  date  on  which  the  Act  came  into 
force)  the  procedure  prior  to  decree  was  not  governed  by  Act  X  of  1877 
(vide  last  clause  of  Section  3),  and  Section  617  did  not  apply. 

Per  Smyth,  J. —  Held  further,  that  the  reference  was  not  authorised 
by  Section  617,  Act  X  of  1877,  even  if  the  suit  had  been  instituted  after 
1st  October  1877,  as  any  decree  which  might  be  passed  in  the  suit  would 
not  be  final. 

Case  referred  by  Mahomed  Barhat  Ali  Khan,  Khan.  Bahadur,  Extra 
Assistant  Commissioner,  Lahore,  under  Section  617  of  the  Civil 
Procedure  Code  (Act  X  of  1877). 

On  15th  December  1876,  Jowaya  instituted  a  suit  against 
Aladin  for  Rs.  40  due  on  the  mortgage  of  a  house.  The  defence 
was  that  Mahomed  Bakhsh,  son-in-law  of  Jowaya,  was  mortgagee 
and  that  Jowaya  had  no  right  to  sue. 

Mahomed  Bakhsh  on  12th  January  1877  applied  to  be  made 
a  party,  but  his  application  was  rejected. 

On  9th  February  1877,  however,  Mahomed  Bakhsh  was  made 
a  defendant  as  he  was  in  possession  of  the  mortgaged  house. 
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Oil  27th  February  1877,  Balwant  Singh,  Munsi  ft*  of  Lahore, 
decreed  possession  of  the  mortgaged  house  to  Jowaya  against 
Aladiu  and  Mahomed  Bakhsh. 

On  22nd  March  1877,  Aladin  and  Mahomed  Bakhsh  appealed 
to  the  Judicial  Assistant,  who,  on  5th  April  1877,  modified  the 
order  of  the  Munsiff  and  gave  Jowaya  a  simple  money  decree  for 
Rs.  40  against  Aladiu,  with  costs  of  both  Courts. 

No  further  appeal  was  preferred  in  this  case. 

On  9th  July  1877,  Mahomed  Bakhsh  sued  Aladiu  for  Rs.  40 
on  an  alleged  mortgage  of  September  1874  iu  the  Lahore  Small 
Cause  Court. 

On  18th  July  1877,  a  decree  was  passed  on  Aladiu  confessing 
judgment. 

On  8th  August  1877,  the  present  suit  was  instituted  by 
Aladin  and  Umrdin  against  Jowaya  and  Mahomed  Bakhsh.  The 
plaiut  alleged  that  two  decrees  for  mortgage  money  were  passed, 
while  in  fact  there  was  but  one  mortgage ;  and  it  was  prayed  that 
either  of  the  above  decrees  might  be  cancelled,  it  being  stated  iu 
the  plaiut  that  Mahomed  Bakhsh' s  decree  was  really  the  correct 
one. 

The  Extra  Assistant  Commissioner,  under  Section  617  of  the 
Civil  Procedure  Code,  referred  certain  questions  of  law  for  the 
decision  of  the  Chief  Court. 

The  following  judgments  were  delivered. 

Smyth,  J.— If  the  suit  was  instituted  before  the  1st  October  loth  Deer.  1S77, 
.  then  the  procedure  prior   to  decree  is  not   governed  bv  the 

new  Code  of  Civil  Procedure  [vide  last  clause  of  Section    3  of  the 

Code),  and  Section  617  does  not  apply  to  it. 

If  the  suit  was  instituted  on  or  after  1st  October  1877,  the 
procedure  is  governed  by  the  new  Code,  but  the  Extra  Assistant 
Commissioner  is  not  authorized  under  Section  617  of  the  Code  to 
make  a  reference  to  the  Chief  Court  iu  this  case,  as  any  decree 
which  he  may  make  in  it  would  not  be  final.  He  should  dispose 
of  the  case  himself,  leaving  any  of  the  parties  who  may  be  dis- 
satisfied with  his  decision  to  appeal  in  due  course. 

Plowdbk,  J. — I  would  merely  point  out  that  this  reference 
is  not  authorized  by  Section  617  of  the  Code,  as  the  suit  wa3  in- 
stituted before  the  new  Code  came  into  for«e,  and  any  decree  made 
in  it  by  the  Extra  Assistant  Commissioner  will  not  be  final,  but 
open  to  appeal  in  the  ordinary  course. 

I  think  at  this  period  it  is  not  necessary  to  draw  attention 
to  the  corresponding  provision  iu  Act  XXIII  of  1861  which  will 
kouu  be  obsolete,  and  the  construction  of  which  is  doubtful. 


Appellate  Side. 
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NO.  41. 

iMUSSAMMAT    FAHIMULNISSA    AND    HAJI   KUTUB-TJD- 
DIN,— (Defendants),— APPELLANTS, 
Versus 
MAHOMED  HUSSAIN,— (Plaintiff,)— RESPONDENT. 
Case  No.  1681  of  1877. 
(  Lindsay  and  Smyth,  JJ.  ) 

Mahometan  Law — Restitution  of  conjugal  rights — Adultery  of  hus- 
hand — Violation  of  marriage  contract. —  In  a  suit  for  restitution  of  con- 
jugal rights,  it  was  pleaded  (  among  other  grounds)  that  plaintitY  had  lost 
his  rights  by  reason  of  his  adultery.  Held  that  the  fact  of  plaintiff  having 
had  sexual  intercourse  with  prostitutes  during  the  absence  of  his  wife, 
t-he  persistently  for  years  having  refused  to  live  with  him,  was  not  so 
gross  a  violation  of  the  marriage  contract  as  to  disentitle  plaintiff  to  the 
custody  of  his  wife. 

Special  appeal  from   order  of  Commissioner  and  Superintendent, 
Delhi  Division,  dated  31st  October  1877. 

Spitta  for  Appellants. 

Rattigan  for  Respondent. 

The  facts  are  fully  stated  in  the  following  judgments  which 
were  delivered  by  the  Chief  Court. 

S5th  J  any.  1S78  Lindsay,  J. — The  plaintiff  seeks   to   recover  his  ■wife   who 

'  refuses    to   live  with    him.     He    obtained    a   decree.     The   facts 
found  by  the  Judicial  Assistant,  the  first  Court,  are: — 

1.  That  the  husband  and  wife  are  people  of  hasty  temper; 
that  they  quarrelled  and  had  disputes,  and  that  the  wife  did  not 
care  one  way  or  the  other  for  her  husband;  that  she  was  ready 
to  leave  him  if  incited  to  do  so  by  her  friends  ;  that  if  she  had 
been  happy  and  contented  she  would  not  have  left  her  husband 
solely  on  the  instigation  of  her  father. 

2.  That  in  April  1872,  there  was  a  dispute  between  the 
husband  and  his  father-in-law  regarding  a  pre-emption  case,  and 
that  in  all  probability  the  wife's  father  induced  her  to  leave  the 
plaintiff  in  order  that  he,  the  father,  might  have  a  hold  upon  the 
plaintiff,  and  compel  him  to  abandon  his  claim. 

3.  That  the  wife  returned  to  her  husband  for  a  time,  but 
owing  to  disputes  between  him  and  her  father,  she  became  a 
violent  partizan  of  her  father,  and  left  her  husband. 

4.  That  the  plaintiff  and  his  wife  got  on  fairly  well  together 
for  nine  years,  and  there  is  no  reason  why  they  should  not  continue 
so  to  live  together,  if  not  interfered  with. 

5.  That  the  plaintiff  admittedly,  during  the  absence  of  his 
wife,  did  receive  visits  from  prostitutes,  but  he  has  discontinued 
the  habit  for  2i  years;  that  the  allegation  of  his  having  of  late 
received  visits  from  prostitutes  in  his  stable  is  unfounded.     That 
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there  is  no  proof  that  he  received  the  visits  of  prostitutes   while 
Lis  wife  lived  with  him. 

For  the  special  appellants  it  is  urged  : — 

1.  That  the  Judicial  Assistant  was  wrong  in  rejecting  evi- 
dence as  to  the  bar  to  the  suit  by  limitation. 

2.  That  he  was  wrong  inlaw  in  holding  the  plaintiff  not 
barred  by  his  acts  from  claiming  conjugal  rights  : 

(a.)     By  reasou  of  his  alleged  cruelty. 
(b.)     By  reason  of  his  admitted  adultery. 

3.  That  the  officiating  Commissioner  was  wrong  in  finding, 
in  opposition  to  the  Judicial  Assistant,  that  cruelty  was  not 
proved. 

With  reference  to  the  first  plea  urged  by  Mr.  Spitta,  it  wa3 
in  fact  abaudoned  after  considerable  argument,  and  it  is  needless 
to  make  any  observations  on  it.  As  regards  cruelty,  there  can  bo 
no  doubt  that  both  Courts  came  to  the  conclusion  that  there  baa 
not  been  Legal  cruelty  on  the  part  of  the  husband. 

There  is  no  finding  by  the  Judicial  Assistant  that  there  was, 
on  the  part  of  the  plaintiff,  actual  violence  towards  his  wife  so  as 
to  endanger  her  personal  safety  and  health,  or  any  reasonable 
apprehension  of  it.  On  the  contrary,  he  finds  that  if  husband  aud 
wife  are  let  alone  they  will  live  fairly  happily  together. 

The  question  of  the  adultery  is  more  difficult.  It  is  con- 
tended by  Mr,  Spitta  that  by  reason  of  her  husband's  adultery 
the  wife  may  withhold  herself  from  him.  He  cites  VIII  S.  W.  A'., 
P.  C.  3;I  Indian  Law  Reports,  Bom.  164;  the  Hedaya,  in 
which  it  is  stated  that  if  a  man  commit  adultery  he  is  to  be 
stoned  ;  and  he  argues  that  as  by  the  fact  of  the  death  of  the 
husband,  the  wife  would  be  free,  so  it  is  but  reasonable,  seeing 
that  in  this  country  and  at  this  time  a  man  is  not  stoned  for 
such  offence,  that  the  wife  should  be  permitted  to  withhold  herself 
from  her  husband  by  reason  of  his  adultery. 

For  the  respondent  it  is  urged  that  by  law  and  custom 
concubinage  is  permitted;  that  the  Mahomedan  law  permits  a 
man  to  have  four  wives  and  certain  women  may  be  his  concu- 
bines; that  there  is  little  or  no  difference  between  such  concu- 
binage aud  sexual  intercourse  with  prostitutes;  that  the  law  does 
not  permit  a  wife  to  withhold  herself  from  her  husband  by  reason 
of  his  having  had  sexual  intercourse  with  a  prostitute. 

For  the  offence  zinna  or  whoredom  by  a  married  man,  the 
Mahomedan  Law  declares  the  punishment  to  be  stoning  to  death, 
if  the  state  of  marriage  be  one  that  permits  lapidation.  Zinna, 
or  whoredom  is  thus  defined  in  the  Hedaya,  Grady's,  page 
182:  "The  carnal  conjunction  which  occasions  punishment  is 
"  zinna,  or  whoredom,  and  this,  both  in  its  primitive  sense,  and 
"  also  in  its  legal  acceptation,  signifies  the  carnal  conjuuction  of  a 
"  man  with  a  woman  who  is  not  his  property,  either  by  right  of 
"  marriage   or   of  bondage,   aud   in  whom  he  has  no   erroneous 
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"  property,  because  zinna  is  the  denomination  of  an  unlawful 
"  conjunction  of  the  sexes,  and  this  illegality  is  universally  under* 
"  stood  where  such  conjunction  takes  place  devoid  of  property, 
"  either  actual  or  erroneously  supposed.  What  is  here  said  is  the 
"  definition  of  whoredom  with  respect  to  a  man  :  as  to  the 
"  whoredom  of  a  woman,  it  simply  signifies  her  admitting  the 
"  man  to  commit  the  fact." 

It  will  be  seen  that  tho  main  point  in  the  above  definition., 
the  point  on  which  the  guilt  or  .  innocence  of  the  man  rests,  is 
the  unlawful  conjunction  of  the  sexes  where  such  connection 
takes  place  devoid  of  any  property,  either  existing  or  erroneously 
supposed  to  exist,  with  regard  to  such  woineu. 

With  certaiu  women,  who  are  specifically  enumerated  in  the 
law,  Hedaya  p.  182,  a  married  man  may  have  sexual  intercourse 
without  punishment,  for  they  may  be  his  property  or  he  may 
erroneously  suppose  they  are  his  property:  and  he  conceives  that 
lie  may  lawfully  have  sexual  intercourse  with  them.  In  such 
cases  he  is  not  punishable.  It  is  clear  that  the  law  makes  a 
difference  between  concubinage  with  certain  women  and  sexual 
intercourse  with  prostitutes. 

In  the  case  of  a  common  prostitute  it  cannot  be  said  tho 
married  man  has  any  property  in  her,  or  can  conceive  that  he  i3 
lawfully  entitled  to  have  sexual  intercourse  with  her.  He, 
doubtless,  under  Mahomedan  law  has  committed  zinna  or 
whoredom  in  having  sexual  connection  with  such  women,  and 
be  is  liable  to  be  stoned  by  that  law.  The  plaintiff  in  this  case 
would  have  been  liable  to  punishment  under  Mahomedan  law. 

Now  comes  the  question  whether  the  wife  of  the  plaintiff 
may  withhold  herself  from  him  by  reason  of  his  acts  of  zinna,  or 
whoredom,  committed  some  years  ago.  It  does  not  necessarily 
follow  that  the  wife  of  the  plaintiff  may  withdraw  herself  from  him 
because  under  an  obsolete  law,  so  far  as  it  relates  to  this  country, 
be  would  or  rather  might  be  stoned  to  death  for  his  acts  of 
whoredom :  nor  does  it  necessarily  follow  that  he  has  lost  his 
marital  rights  by  reason  of  those  acts  under  existing  circumstances 
and  existing  law.  The  Mahomedan  law  does  not  declare  that  a 
woman  has  the  right  to  withhold  herself  from  her  husband  by 
reason  of  an  act  or  acts  of  zinna  or  whoredom.  It  does  not  give 
her  the  right  of  divorce.  The  husband  may  divorce  the  wife,  the 
wife  cannot  divorce  the  husband,  nor  is  there  any  procedure  by 
which  she  can  obtain  a  divorce  from  him.  In  the  case  of  apostacy, 
she  can,  under  the  Mahomedan  law,  claim  a  separation  from  him, 
and  she  is  separated  from  him  by  talak,  or  under  the  arrangement 
called  kolah,  which  is  made  upon  terms  to  which  both  are  assenting 
parties,  and  operates  in  law  as  the  divorce  of  the  wife  by  tho 
husband.  The  Mahomedan  matrimonial  law,  as  pointed  out  by 
the  Privy  Council  in  the  case  cited,  favours  the  stronger  sex. 
The  husband  can  dissolve  the  tie  at  will,  but  the  wife  cannot  of 
her  own  will  separate  herself  from  him. 

There  is  no  doubt,  so  far  as  Mahomedan  law  is  applicable 
to  this  case,  that  the  plaintiff  has  the  right  to  the  possession  of 
his   wife,  and  for  an  order  that  she  return   to   cohabitation,  foe 
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there  has  been  no  legal  cruelty  on  his  part.  Had  the  allegation 
©f  cruelty  been  proved,  this  Court  would  refuse  to  send  the  wife 
back  to  her  husband.  Nor  is  there  proof  of  any  gross  failure  by 
the  husbaud  of  obligations  which  the  marriage  contract  imposed 
upon  him.  Were  that  the  case,  there  might  be  grounds  for  refus- 
ing to  give  him  the  assistance  of  the  Court. 

I  am  unable  to  say  that,  as  amongst  Mahomedans,  the  fact 
of  sexual  intercourse  by  a  married  man  with  a  prostitute  during 
the  absence  of  his  wife,  she  persistently  for  years  having  refused 
to  live  with  him,  is  so  gross  a  violation  of  the  marriage  contract 
that  this  Court  is  bound  to  refuse  to  accord  to  him  rights  which 
otherwise  he  can  enforce.  If  I  had  reason  to  believe  that  the  con- 
duct of  the  plaintiff  was  grossly  immoral;  that  he  was  in  the  habit  of 
bringing  prostitutes  to  his  house,  or  having  sexual  intercourse  with 
them  when  his  wife  was  living  with  him,  that  perhaps  would  be  a 
good  reason  for  refusing  his  prayer  for  restitution  of  conjugal  rights, 
for  his  acts  would  be  a  gross  violation  of  the  marriage  contract. 
But  there  is  nothing  to  lead  me  to  believe  that  the  plaintiff 
has  of  late  violated,  or  has  the  intention  of  violating,  rights  which 
his  wife  may  legally  claim.  She  has  persistently  refused  to  live 
with  her  husband,  not  so  much  from  incompatibility  of  temper,  as 
from  partizauship  with  her  father  in  his  disputes  with  her  husband, 
and  by  the  instigation  of  friends. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
custody  of  his  wife,  and  that  this  appeal  should  be  dismissed;  all 
costs  being  chargeable  to  the  father  of  the  plaintiffs  wife,  the 
co-defendant. 

Smyth,  J.— This  is  an  action  brought  by  a  husband   against  25th  Jany.  1873, 
his  wife  and  father-in-law  for  restitution   of  coujugal  rights.     The 
parties  are    Mahomedans,  and  as  no  custom  at  variauce   with  the 
law  is  alleged  or  shown  to  exist,   the   rule   of  decision   is,  under 
clause  2  Section  5,  Act  IV  of  1872,  the  Mahomedan  law. 

It  is  clear  that  under  the  Mahomedan  law  the  husband 
has  a  right  to  the  custody  of  his  wife,  and  that  he  may  brin^  a 
suit  to  enforce  that  right.  "  The  hu.sband  cau  dissolve  the  tie  at 
"  his  will,  subject  to  the  couditiou  of  paying  the  wife  her  dower 
"  and  other  allowauces ;  but  she  canuot  separate  herself  from 
<:  him  except  uuder  the  arrangement  called  kolak,  which  is  made 
"  upon  terms  to  which  both  are  assenting  parties,  and  operates 
"  in  law  as  the  divorce  of  the  wife  by  the  husband.  It  cannot, 
"  we  think,  be  doubted  that,  whilst  the  tie  subsists,  his  power 
"  over  her  is  considerable.  The  cases  already  cited  are  to  the  effect 
**  that  he  may  compel  her  to  return  to  his  house  if  she  has  left  it. 

***** 
"  On  the  other  hand,  the  law  assures  to  the  wife  considerable 
"  rights  as  against  her  husbaud.  She  may  insist  on  maintenance 
"  according  to  her  rank  and  his  ability;  and  if  he  fails  to 
"  give  it,  she  may  enforce  that  right  before  the  had.  If  he 
"  has  power  to  keep  her  within  the  zanauah,  and  to  prevent 
"  access  to  her,  subject  to  certain  qualifications,  he  is  bound 
"  to  provide  her   with  a  separate   apartment,   exclusively  appro- 


1G8  CIVIL   JUDGMENTS.  [  RecokW 

"  priated  to  her  use.  As  to  personal  violence,  there  arc 
"  certainly  passages  in  the  Hedaya  which,  founded  on  a  text  in  the 
"  Koran,  imply  that  the  husband  may  use  it  for  correction  ;  but 
"  this  right  of  corporal  chastisement  is  expressly  said  to  'be  res- 
"  tricted  to  the  condition  of  safety  '****,  The  Mahome- 
"  dan  law,  on  a  question  of  what  is  legal  cruelty  between  man 
"  and  wife,  would  probably  not  differ  materially  from  our  own,  of 
"which  one  of  the  most  recent  expositions  is  the  following: — 
«  t  There  must  be  actual  violence  of  such  a  character  as  to 
"  '  endanger  personal  health  or  safety;  or  there  must  be  a  reason- 
"  '  able  apprehension  of  it.'  '  The  Court,'  as  Lord  Stowell  said,  in 
u  '  Evans  v.  Evans,  has  never  been  driven  off  this  ground.' 

"  If,  however,  it  be  granted  that,  according  to  Mahomedan 
"  law,  the  husband  may  sue  to  enforce  his  right  to  the  custody  of 
"  his  wife's  person;  and  that,  if  her  defence  be  cruelty,  she  must 
•  "  prove  cruelty  of  the  kind  just  described,  it  by  no  means 
"  follows  that  she  has  not  other  defences  to  the  suit  which 
"  would  not  be  admitted  by  our  Ecclesiastical  Courts  in  a 
"  suit  for  the  restitution  of  conjugal  rights.  The  marriage  tie 
"  amongst  Mahomedans  is  not  so  indissoluble  as  it  is  amongst 
"  Christians.  The  Mahomedan  wife,  as  has  been  shown  above, 
"  has  rights  which  the  Christian — or  at  least  the  English — 
"  wife  has  not  against  her  husband.  An  Indian  Court  might  well 
"  admit  defences  founded  on  the  violation  of  those  rights,  and 
"  either  refuse  its  assistance  to  the  husband  altogether,  or 
"  grant  it  only  upon  terms  of  his  securing  the  wife  in  the 
"  enjoyment  of  her  personal  safety,  and  her  other  legal  rights; 
"  or  it  might,  on  a  sufficient  case,  exercise  that  jurisdiction 
"  which  is  attributed  to  the  kazi  by  the  Futwa  (if  the  law,  indeed, 
"  warrants  such  a  jurisdiction)  of  selecting  a  proper  place  of  resi- 
"  dence  for  the  wife,  other  than  her  husband's  house." 

These  extracts  are  taken  from  the  Privy  Council  judgment 
in  the  case  of  Moonshee  Buzloor  Euheem  v.  Shumshunissa  Begum 
(XI  Moore's  Ind.  A.,  p.  551),  and  I  have  quoted  them  at  some  length 
because  they  lay  down  clearly  the  principles  which  ought  to  guide 
ns  in  deciding  the  present  case.  The  defence  set  up  by  the 
defendant  is,  (1)  cruelty  on  the  part  of  the  husband,  and  (2) 
adultery  by  him. 

With  regard  to  the  first  ground  of  defence,  it  is  found  by 
both  the  Lower  Courts  that  there  was  no  cruelty  on  the  part  of 
the  husband  :  and  it  is  clear  that,  whatever  dissensions  may  have 
existed  between  the  husband  and  wife,  his  treatment  of  her  was 
very  far  from  amounting  to  legal  cruelty  as  defined  by  the  Privy 
Council  in  the  case  above  quoted.  To  constitute  legal  cruelty, 
there  must  be  actual  violence  of  such  a  character  as  to  endanger 
personal  health  or  safety ;  or  there  must  be  a  reasonable  appre- 
hension of  it.  There  was  nothing  of  that  kind  in  the  present 
case. 

The  plea  of  cruelty  being  thus  disposed  of,  it  remains  to 
consider  whether  there  has  been  any  violation  by  the  husband 
of  the  legal  rights  of  the  wife.  As  pointed  out  by  the  Privy 
Council:  "  Au  Indian  Court  might  well  admit  defences  founded  on 
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"  the  violation  of  those  rights,  and  either  refuse  its  assistance  to 
"  the  husband  altogether,  or  grant  it  only  upon  terms  of  his 
"  securing  the  wife  in  the  enjoyment  of  her  persoual  safety  and 
"  her  other  legal  rights."  And  in  a  later  part  of  their  judgment  the 
Privy  Council  say  that  :  "  It  may  be,  too,  that  gross  failure  by  the 
"  husband  of  the  performance  of  the  obligations  which  the 
"  marriage  contract  imposes  on  him  for  the  benefit  of  the  wife, 
"  might,  if  properly  proved,  afford  good  grounds  for  refusing  to 
"  him  the  assistance  of  the  Court." 

The  question  then  seems  to  resolve  itself  into  this.  Whether 
adultery  on  the  part  of  the  husband,  which  is  the  second  ground 
of  defence  taken  by  the  defendants,  is  a  violation  of  the  legal 
rights  of  the  wife,  or  such  a  gross  failure  by  the  husband  of  the 
performance  of  the  obligations  which  the  marriage  contract  im- 
poses on  him  for  the  benefit  of  the  wife,  as  is  spoken  of  by  the 
Privy  Council.  I  have  not  been  able  to  discover,  nor  have  the 
learned  Counsel  for  the  parties  been  able  to  refer  us  to,  any  cases 
which  throw  much  light  on  that  question.  No  doubt,  adultery  is 
looked  upon  aa  a  sin  of  great  enormity  by  the  Mahomedan 
law, — so  heinous,  indeed,  as  to  justify  the  stoning  to  death  of  a 
married  person  convicted  of  the  offence.  But  I  know  of  no 
authority  which  would  justify  a  wife  in  withdrawing  herself  from 
her  husband's  house  merely  on  account  of  his  having  committed 
adultery.  If  he  attempted  to  introduce  a  mistress  into  his  wife's 
private  apartments  without  her  consent,  then  that  would  be  an 
invasion  of  the  wife's  legal  rights,  for  as  pointed  out  by  the  Privy 
Council  in  the  passage  above  quoted,  and  also  in  the  Hedaya  :  "  It 
u  is  incumbent  upon  a  husband  to  provide  a  separate  apartment 
"  for  his  wife's  habitation,  to  be  solely  and  exclusively  appropriat- 
"  ed  to  her  use,  ***  because  this  is  essentially  necessary  to  her  and 
M  is  therefore  her  due  the  same  as  maintenance"  (Grady's  Hedaya, 
143).  Whether  such  an  invasion  of  the  wife's  right  would  justify 
her  in  withdrawing  herself  from  her  husband's  house  is  a  question 
which  does  not  arise  here,  for  it  is  not  found  that  the  husband 
ever  introduced  prostitutes  into  his  wife's  apartments.  Nor 
is  it  found  that  he  ever  visited  or  received  visits  from 
prostitutes  until  after  his  wife  had  left  hi3  house.  All  that 
is  found  is  that  he  has  frequented  prostitutes  at  times  sinco 
his  wife  left  him  ;  and  upon  the  best  consideration  which  I 
have  been  able  to  give  to  the  subject,  I  am  of  opinion  that 
that  is  not  such  a  violation  of  the  legal  rights  of  the  wife  : 
contemplated  by  the  Privy  Council  in  the  passages  above  cited,  or 
such  as  would  disentitle  the  plaintiff  to  a  decree  for  the  custody 
of  his  wife. 

There  was  one  other  ground  taken  in  this  apnea!.  .  that 
when  this  casi  was  remanded  by  this  Court  on  the  17th  Feb- 
ruary LS77,  the  Lower  Court  ought  to  have  taken  further  evi- 
dence as  to  whether  and  when  there  was  a  demand  by  the  hus- 
band for  his  wife's  custody  and  a  refusal  by  her,  with  a  view  to 
determine  whether  the  suit  is  barred  by  limitation,  and  that  the 
r   Court    was   wrong    in   refusing   i  such  further 

evidence. 
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This  Court,  when  the  case  was  formerly  before  it,  considered 
that,  on  the  record  as  it  then  stood,  there  was  no  sufficient  evidence 
to  shew  that  the  case  was  barred  by  limitation. 

One  of  the  learned  Judges  considered  that  further  evidence 
should  be  taken  on  that  point:  the  other  learned  Judge  did  not 
join  in  that  opinion.  The  judgment  of  this  Court  was,  therefore, 
in  one  sense  incomplete.  But  both  the  Judges  considered  that  tho 
case  should  proceed  to  trial  on  tho  merits,  and  it  was  so  decided. 
In  appeal  to  the  Commissioner  no  objection  was  taken  by  the  de- 
fendants (appellants)  to  the  order  of  the  first  Court  refusing  to  re- 
ceive further  evidence,  although  the  defendants  were  then  repre- 
sented by  counsel.  I  consider,  therefore,  that  the  objection,  even  if  it 
were  legally  maintainable,  was  waived  by  the  defendants,  and  that 
it  should  not  be  admitted  here. 

I  concur  in  dismissing  this  appeal  with  costs,  and  in  making 
the  costs  in  all  the  Courts  payable  by  the  second  defendant,  the 
plaintiff's  father-in-law. 


No.  42. 
NABBI  BAKHSH,— (Defendant),— APPELLANT, 
Appellate  Side.  \  Versus 

KAKA  SING,— (Plaintiff),— RESPONDENT. 

Case  No.  1023  of  1877. 

(  Lindsay  and  Plowden,  JJ.  ) 

Pre-emption — Waiver  of  rigid  by  first  pre-emptor  in,  favour  of  stranger 
— Subsequent  assertion  of  right  against  second pre-einptor — Estoppel.— 
Held  that  a  pre-emptor,  who  h»s  once  waived  his  right  to  accept  or  insist 
upon  an  offer  of  sale,  cannot  afterwards  come  forward  and  re-assert  his 
right  against  another  person  who  has  claimed  pre-emption  in  the  same 
sale,  and  obtained  a  decree  transferring  the  property  to  himself. 

Regular  appeal  from  order  of  Additional  Commissioner,  Jullundur 
Division,  dated  15th  May  1877. 

Protal  Chandar  Chatterji  for  Appellant. 

On  the  14th  September  1875,  Sukha  Sing,  Buta,  and  Milkhi 
sold  to  Khurma  Mai,  for  Ks.  800,  ten  begas,  14  bisvvas  of  land,  in 
Mauza  Khanpur. 

On  14th  June  1876,  Nabbi  Bakhsh  (defendant  in  the  present 
suit)  instituted  a  suit  against  Buta,  Gopi,  Milkhi,  and  Sant  Sing, 
Ruldu  and  Gujar  sons  of  Sukha  Sing,  aud  Khurma  Mai,  claiming 
a  right  of  pre-emption. 

On  21st  August  1876,  Nabbi  Bakhsh  obtained  a  decree  condi- 
tional on  his  paying  Ks.  660  within  one  month. 

On  the  same  date,  Kaka  Sing  ( the  present  plaintiff )  filed 
a  petition  objecting  to  Nabbi  Bakhsh's  claim,  as  he,  Kaka  Sing, 
alleged  he  had  a  right   of  pre-emption   and   was  willing   to   pay 
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Rs.  800  to  the  purchaser  in  instalments.  On  this,  the  Extra  Assis- 
tant Commissioner  recorded  an  order  to  the  eSect  that  nothing 
could  be  done,  as  the  case  was  disposed  of. 

On  25th  August  1876,  Kaka  Sing  instituted  the  present 
suit  against  Nabbi  Bakhsh,  and  all  the  defendants  except  Ruldu 
in  the  previous  suit,  claiming  a  right  of  pre-emption. 

On  26th   October  1876,    Nabbi   Bakhsh's  mukhtar  pleaded: 

1st.—  That  under  Section  10,  Act  IV  of  1872,  the  right  of 
pre-emption  did  not  extend  to  sales  under  decrees  for  pre-emption. 

2nd. — That  the  suit  did  not  lie  against  the  original  vendor 
and  vendee. 

3rd.— That  under  Section  17,  Act  IV  of  1872,  a  suit  only  lies 
against  a  vendee  under  a  private  sale. 

4th. — That  Nabbi  Bakhsh  had  the  superior  right,  as  he  was  sole 
lambardar  of  the  eutire  village,  while  the  vendor  and  vendee  were 
only  proprietors  of  their  holdings  {mcdik  makbuza),  and,  as  such, 
were  not  entitled  to  a  right  of  pre-emption. 

5th. — That  the  suit  was  brought  at  the  instigation  of  Khurma 
Mai,  the  origiual  vendee,  the  present  plaintiff  having  no  objection 
to  the  sale  to  him,  and  that  plaintiff  himself  was  about  to  sell  his 
own  land. 

Three  of  the  vendors  and  Khurma  Mai,  vendee,  admitted  the 
plaintiff's  claim.     The  following  issues  were  fixed  : — 

1st. — Has  plaintiff  or  Nabbi  Bakhsh,  defendant,  a  preferential 
right ;  if  plaintiff,  what  effect  lias  this  on  the  remaining  defendants. 

2nd. — Did  plaintiff  acquiesce  in  the  sale  to  Khurma  Mai 
or  not  ? 

The  plaintiff  brought  forward  no  witnesses. 

Nabbi  Bakhsh,  defendant,  called  three  witnesses  :  Amir  Khan 
who  deposed  that,  in  the  previous  year,  Nabbi  Bakhsh  demanded 
revenue  from  Saut  Singh,  Buta  and  Milki  who  replied  that  they 
had  sold  the  garden  to  Khurma  Mai,  on  which  Nabbi  Bakhsh  said 
they  had  not  informed  him,  to  which  they  made  no  reply.  Nabbi 
Bakhsh  then  called  Kaka  Sing  and  asked  him  whether  he  was 
goiug  to  claim  a  right  of  pre-emption  or  not,  and  he  replied  iu 
the  negative,  adding  that  he  himself  had  effected  the  sale. 
Kaka  Sing  had  the  stronger  claim.  This  witness  admitted 
that  he  had  had  two  cases  with  Kaka  Sing.  Sultan  Ali 
Khan  deposed  to  same  effect  as  preceding  witness,  without 
saying  who  had  the  preferential  right.  He  admitted  that 
he  wis  Nabbi  Bakhsh's  nephew,  but  added  that  he  had  had  several 
cases  with  him.  Ram  Iiattan  deposed  that  when  the  Naib 
Tahsildar  was  sent  to  value  the  garden,  and  fixed  it  at  Rs. 
600,  the  preseut  plaintiff  remarked  that  if  it  had  been  valued 
higher,  it  would  have  been  to  his  advantage  ;  and  plaintiff  never 
was  himself  desirous  of  purchasing  the  garden. 

Sant  Sing,  defendant,  being  examined  said  his  father  had 
sold  the  garden,  but  that  he  did  not  know  whether  Kaka  Sing 
had  been  given  the  option  of  purchasing  or  not. 
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Milkhi,  defendant,  one  of  the  vendors,  being  examined,  said 
no  offer  had  been  made  to  Kaka  Sine:,  but  that  an  offer  was  made 
to  Nabbi  Bakhsh.  No  offer  was  made  to  Kaka  Sing,  as  there  was 
enmity  with  him,  and  that  Kaka  Sing  was  not  even  in  the  vil- 
lage at  the  time. 

The  Extra  Assistant  Commissioner  found  that  plaintiff,  as  a 
relation  of  the  original  vendors,  had  a  preferential  claim  under 
clause  9  of  the  Wajih-ul-arz  of  the  village  ;  but  he  nevertheless 
dismissed  the  suit  holding  that  plaintiff  had  informed  Nabbi 
Bakhsh  that  he  had  no  intention  of  putting  forward  his  claim,  and 
that  his  coming  forward,  after  Nabbi  Bakhsh  had  obtained  his  de- 
cree, was  at  the  instigation  of  Khurma  Mai,  the  disappointed  vendee. 
In  other  words,  the  Extra  Assistant  Commissioner  appears  to  have 
held  that  plaintiff,  by  his  conduct,  was  now  estopped  from  claim- 
ing. 

Thereupon  plaintiff  appealed  to  the  Additional  Commissioner, 
Jullnndur,  who  held  that  plaintiff  had  the  preferential  right;  that 
he  never  resigned  his  right  to  Nabbi  Bakhsh,  or  told  him  he  in- 
tended having  the  sale  set  aside  ;  and  that  the  vendors  had  made 
no  offer  to  plaintiff. 

The  Additional  Commissioner  accordingly,  on  15th  May  1877, 
decreed  the  plaintiff's  claim  on  payment  of  Its.  GUI)  within  one 
mouth. 

From  this  order,  the  defendant,  Nabbi  Bakhsh,  appealed  to  the 
Chief  Court  on  the  following  grounds  : — 

Jst.  That  his  right  of  pre-emption  was  superior  to  that  of 
the  plaintiff,  inasmuch  as  he,  Nabbi  Bakhsh,  was  full  proprietor, 
and  the  plaintiff  only  a  malik  kabza. 

2nd.  That  the  plaintiff  had  abandoned  his  right  of  pre- 
emption. 

3rd.  That  plaintiff  was  estopped  from  setting  up  his  right 
of  pre-emption. 

The  following  judgments  were  delivered. 

£0th  Dec.  1877.  Lindsay  J. — :Two  questions  arise  : — Did    the  plaintiff   tacitly 

assent  to  the  sale  to  Khurma  Mai.  in  other  words,  does  his 
conduct  show  that  he  waived  his  right  of  pre-emption  as  against 
Khurma  Mai  1 

Assuming  that  to  be  the  case,  can  he  re-assert  his  right 
of  pre-emptiou  as  against  Nabbi  Bakhsh  1  the  suit  having  been 
Ldged  within  one  year  from  the  sale  to  Khurma  Mai. 

It  is  quite  clear  from  the  plaintiff's  admission  to  this  Court 
that  he  received  a  large  part  of  the  money  he  offered  from  the 
original  vendee  Khurma  Mai,  a  stranger  ;  and  there  is  reasonable 
ground  for  holding  that  he  has  been  put  up  to  make  this  claim 
by  the  disappointed  vendee.  He  made  no  objection  when  the 
sale  was  made  to  the  vendee,  he  did  not  mind  a  stranger  coming 
into  the  village,  and  only  at  the  last  moment,  and  when  the  pre- 
emptor  had  got  his  decree,  does  he  set  up  his  title.  He  is  poor, 
and  from  his  own  means,  he  is  unable  to  purchase:  he  has  hud  lo 
borrow  under  very  suspicious  circumstauces. 


• 
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I  think  his  conduct  estops  him  from  preferring  his  claim.  It 
is  beyond  doubt  that  he  waived  his  claim  as  against  Khurma  Mai. 
His  whole  conduct  shows  he  had  no  intention  to  prefer  a 
claim  till  put  up  to  do  so  by  some  one,  probably  by  Khurma  Mai. 

I  would  reverse  the  order  of  the  Additional  Commissioner  of 
Jullundur  and  dismiss  the  plaintiff's  claim  with  costs. 

Plowdek,  J. — The  facts  have  already  been  fully  stated.  In  Slh  Fchy.  1S7S. 
this  Court,  the  plaintiff  admitted  that  the  money  deposited  by 
him  in  accordance  with  the  decree  made  in  his  favour  by  the  Ad- 
ditional Commissioner  was  partly  procured  from  Khurma  Mai. 
From  the  evidence  and  the  conduct  of  the  plaintiff,  I  infer  that 
he  assented  to  or  acquiesced  in  the  original  sale  to  Khurma  Mai, 
a  stranger  to  the  village  ;  that  his  objection  to  Xabbi  Bakhsh's  suit 
on  the  day  of  its  decisiou,  after  judgment  and  his  offer  to  pay 
Rs.  800  for  what  ha  1  just  been  valued  at  Rs.  660,  was  made  in 
collusion  with  Khurma  Mai  •  and  that  the  present  suit  was  brought 
at  the  latter's  instigation. 

The  first  question  is  whether,  under  these  circumstances,  and 
assuming  that  he  has  a  preferential  right  of  pre-emption,  the 
plaintiff  is  eutitled  to  maintain  this  suit,  and  in  my  opinion  he 
is  not. 

When  a  pre-emptor  has  once  waived  his  right  to  accept  or 
insist  upon  an  offer  of  sale,  he  cannot,  in  my  opinion,  afterwards 
come  forward  and  re-assert  his  right  agaiust  another  person  who 
has  claimed  pre-emptiou^u  the  same  sale,  and  obtained  a  decree 
transferring  the  property  to  himself.  It  is  clear,  I  think,  that 
no  fresh  right  of  pre-emption  arises  upon  the  making  of  the  decree 
in  the  pre-emption  suit  directing  a  sale  to  the  plaiutiff,  the  de- 
fendant selling  by  order  of  the  Court  being  under  no  obligation 
to  offer  the  property  to  any  person  as  in  the  case  of  a  voluntary 
sale. 

Then,  as  to  the  original  sale,  it  is  clear  that  the  pre-emptor 
who  has  waived  his  right  to  an  ofler  could  not  maintain  a  suit 
agaiust  the  original  purchaser,  and  if  he  can  insist  upon  doing  so 
in  respect  of  the  same  sale,  when  it  has  been  held  to  enure  to 
the  benefit  of  auother  pre-emptor,  it  must  be  upon  the  ground 
that  he  only  assented  to  the  sale  being  made  to,  or  ouly  waived 
his  right  in  favour  of,  the  first  purchaser.  A  pre-emptor,  however, 
is  clearly  not  entitled  in  my  opinion  to  reject  an  offer  condition- 
ally in  this  way.  His  right  is  to  have  an  offer  made  to  him 
and  to  have  the  option  of  accepting  or  rejecting  that  offer  within 
a  reasonable  time.  He  cannot  say  :  I  waive  my  right  in  favour  of 
a  particular  person,  and  reserve  ic  as  against  all  others.  He 
must  make  his  election,  and  accept  or  reject  the  offer  absolutely 
and  without  reservation  once  for  all  ;  and  if  he  do  not  accept  the 
offer,  or  if,  as  in  the  present  case,  he  place  himself  by  dispensing 
with  an  offer  or  acquiescing  in  a  sale,  in  such  a  position  that  he 
cannot  euforce  his  right  against  the  purchaser  under  the  original 
sale,  he  canuot  assert  it  against  one,  who,  by  legal  proceedings, 
gets  the  ultimate  benefit  of  the  same  sale.  In  the  case  now 
before  08  it  would  certaiuly  be  a  matter  of  regret  if  the  law  were 
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otherwise  and  the  plaintiff  could  succeed.  He  waives  his  pre- 
ferential right  and  acquiesces  in  a  transfer  to  a  stranger, — thus 
acting  as  a  traitor  to  those  common  interests  which  the  right  of 
pre-emption  is  designed  to  protect  ;  and  when  a  member  of  the 
village  has  been  at  the  trouble  and  expense  of  preventing  the 
intrusion  of  a  stranger,  he  seeks  to  deprive  him,  at  the  foiled  in- 
truder's instigation,  of  the  property  he  has  recovered  and  preser- 
ved to  the  community.  It  is  satisfactory  to  find  that  the  law 
does  not,  as  I  understand  it,  sauction  or  assist  an  endeavour  of 
this  kind. 

This  appeal  is  accepted,  and  this  suit  is  dismissed  with  costs 
in  all  the  Courts  against  the  plaintiff,  to  be  paid  out  of  the  sum 
deposited  by  him  in  Court  for  purchase  money  under  the  Com- 
missioner's decree. 


No.  43. 

J.  ROBSON   (Judgment-debtor),  DEFENDANT,  APPELLANT, 
Appellate  Side.  <  Versus 

MAHOMED  MAIISON—  (Decree-holder),— PLAINTIFF, 

RESPONDENT. 
Case  No.  1014  of  1877. 
(Lindsay,  Plowden  and  Smyth,  JJ.) 

Limitation — Act  IX  of  1871,  Schedule  IT  Art.  167 — Decree  providing 
that  execution  shall  he  stayed  for  a  certain  period — Date  from  which  limit' 
ation  begins  to  run. — On  4th  November  1873,  M.  M.  obtained  a  decree 
against  R.,  but  the  decree  provided  that  execution  should  be  Btayed 
until  a  cross-suit,  lodged  by  R.,  should  be  decided.  The  suit  lodged  by  K. 
was  finally  decided  on  7th  March  1876,  and  M.  M.  on  4th  April  1877  (with- 
in 3  years  from  the  date  of  the  final  decision  in  the  cross-suit,  but  after  3- 
years  from  the  date  of  the  decree  obtained  by  M.  M.,)  applied  for  execu- 
tion. 

Held  by  Lindsay  and  Plowden  JJ.,  (Smyth  J.  dissenting,)  that  when 
a  decree  is  passed  which  by  its  terms  is  not  to  be  executed  till  a  future 
date,  the  date  of  the  decree,  and  not  the  date  when  it  becomes  enforce- 
able is  to  be  taken  in  computing  the  period  of  limitation  under  Clause  1 
Article  167  Schedule  II,  Act  IX  of  1871.  And,  therefore,  that  the  applica- 
tion of  4th  April  1877  was  barred. 

Per  Smyth,  J.,  contra.— In  the  case  of  a  decree  which  by  its  terms  is 
not  to  be  executed  till  a  future  date,  "  the  date  of  the  decree,"  in  the 
sense  in  which  those  words  are  used  in  Clause  1,  Article,  167.  should  be 
taken  to  be  the  date  on  which  the  decree  becomes  enforceable,  and  not 
the  date  on  which  the  decree  was  passed. 

Regular  appeal  from  order  of  Commissioner,  Multan  Division, 
dated  26th  June  1877. 

Spitta  for  Appellant. 

Gouldsbury  for  Respondent. 

The  facts  are  sufficiently  stated  in  the  following  judgment* 
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Llvdsay,  J. — A  decree  for  ra«mey  was  passed  on  the  4th  30th  Jarij.  1878. 
November  1873  in  favour  of  plaintiff,  the  decree-holder.  In  the 
decree,  the  Court  recorded  that  execution  of  decree  should  be 
stayed  till  a  cross-suit,  lodged  by  Mr.  Robson,  should  be  decided. 
This  suit  by  Mr.  Robson  had  been  lodged  in  another  Court,  and 
it  was  finally  decided  by  the  Chief  Court  on  the  7th  March  1876. 

The  plaintiff  then  took  out  execution  of  his  decree,  that  is, 
ou  the  4th  April  1877.  Au  order  in  his  favour  has  been  given. 
It  is  coutended  that  the  application  to  execute  the  decree  was 
barred.  For  the  respondent,  the  decree-holder,  it  is  contended  that 
the  Court  had  authority  in  its  decree  to  stay  execution  till  the 
result  of  a  cross-suit  was  known  ;  that  the  decree-holder  in  the 
face  of  the  order  staying  execution  could  not  apply  for  execution. 

Act  IX  of  1871  is  applicable  to  this  case.  There  is  nothing 
in  the  Act  that  warrants  the  conclusion  that  limitation  does  not 
run  from  the  date  of  the  decree,  though  the  operation  of  the 
decree  be  deferred  by  express  order  of  the  Court.  The 
words  of  the  Act  are  clear,  that  time  begins  to  run  from 
the  date  of  the  decree,  except  where  the  application  is  to  enforce 
payment  of  an  instalment  which  the  decree  directs  to  be  paid  at 
a  specified  date,  and  then  it  runs  from  the  date  so  specified.  It  is 
impossible  to  bring  the  present  case  by  auy  subtlety  of  reasoning 
withiu  the  scope  of  that  part  of  the  law  that  refers  to  instalments. 
In  fact,  there  was  an  omission  in  Act  IX  of  1871  to  provide 
for  a  case  like  the  present  one.  As  to  Section  209,  Act  VIII  of 
1S59,  it  is  not  applicable,  as  it  refers  to  applications  made  in  exe- 
cution of  a  decree,  aud  where  another  case  is  pending  in  the  exe- 
cution Court  against  the  holder  of  the  decree. 

As  a  matter  of  fact,  the  decree-holder  had  ample  time  after 
the  decision  of  the  cross-suit,  aud  the  expiration  of  the  period  of 
limitation  to  have  sued  out  execution  of  his  decree,  but  apparently 
he  seems  to  have  considered  the  three  years  began  to  run  from 
the  date  of  the  final  order  ou  the  cross-suit. 

A  number  of  cases  decided  under  the  former  limitation  law 
have  been  mentioned,  but  I  cannot  accept  auy  of  them  as  appli- 
cable to  this  case.  I  hold  a  decree  to  be  a  decree  so  soon  as  it  is 
passed,  even  if  its  operation  be  deferred.  The  decree  was  open 
to  appeal  when  passed,  and  the  decree-holder  could  have  moved 
the  Appellate  Court  to  set  aside  so  much  of  it  as  appeared  preju- 
dicial to  his  interests.     The  appeal  should  be  decreed   with  costs. 

Smyth,  J. — The  facts  are  these  :  Mahomed  Mali  son  brought  30th  Jany.  1878. 
a  suit  against  Mr.  Robson  in  the  Court  of  the  Assistant  Commis- 
sioner of  Multan,  and,  while  the  suit  was  pending,  Mr.  Robson 
brought  a  cross-suit  against  Mahomed  Mahson  in  the  Court  of  the 
Deputy  Commissioner  of  Mooltan  to  recover  Rs.  2,090-10-0.  In 
the  former  suit,  the  Assistaut  Commisioner,  on  the  4th  October 
1873,  gave  Mahomed  Mahson  a  decree  against  Mr.  Robson  fur  Rs. 
620,  but  coupled  with  it  the  condition  that  "  execution  of  decree, 
"  however,  will  not  take  place  until  settlement  of  the  cross  suit- 
"  above  adverted  t<>."  Tli>'  cross  suit  was  transferred  for  trial  to  the 
Court  of  the  fotiaAsaistaut  Commissioner  of  Ludhiauu  by  whom  a 
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decree  was  passed  on  23rd  January  1875  for  Us.  1,547-14-0  in  favour 
of  Mr.  Ilobson.  Tli is  decree  was  upheld  on  appeal  to  the  Com- 
missioner of  Umballa  on  the  1st  July  1875,  but  in  further  appeal 
to  the  Chief  Court,  the  decree  was  reversed,  on  the  7th  March 
1876,  and  the  suit  dismissed. 

Meanwhile,  Mahomed  Mahson  had  taken  no  steps  to  execute 
his  decree  of  4th  October  1873  against  Mr.  ltobson.  But,  on  4th 
April  1877,  he  put  in  an  application  to  enforce  the  decree.  The 
Assistant  Commissioner  held  that  it  was  barred  by  limitation  as 
more  than  three  years  had  elapsed  from  the  date  of  the  decree. 
The  decree-holder  appealed  to  the  Commissioner  of  Mooltan,  who 
held  that,  under  the  circumstances  of  the  case,  limitation  must  bo 
held  to  run  from  the  7th  March  1876,  the  date  on  which  the 
Chief  Court  had  decided  the  cross-suit  in  appeal,  and,  therefore, 
that  the  application  was  within  time. 

The  judgment-debtor  now  appeals  to  this  Court  on  the 
grounds  that  the  application  is  barred  by  limitation,  and 
that  the  order  of  the  Original  Court,  postponing  execution, 
was  illegal,  and  gives  no  fresh  starting  point.  The  order 
postponing  execution  was-  not  made  under  Section  209,  Act 
VIII  of  1859,  and  could  not  have  been  made  under  that 
Section,  as  the  suits  were  brought  in  different  Courts.  Moreover, 
Section  209  provides  for  the  stay  of  execution  after  a  decree  has 
been  passed,  and  not  for  the  insertion  of  an  order  for  the  stay  of 
execution  in  the  decree  itself.  Section  209,  therefore,  does  not 
apply  to  this  case. 

But  I  am  not  prepared  to  hold  that  the  Assistant  Commis- 
sioner's order  staying  execution  until  the  cross-suit  was  determin- 
ed, was  illegal.  It  is  by  no  means  unfrequent  in  the  Punjab  for 
a  Court,  in  giving  a  decree,  to  make  it  enforceable  at  a  future  date. 
For  instance,  decrees  for  money  against  zamindars  in  favour  of 
money  lenders  are  often  made  payable  at  harvest  time,  and 
decrees  for  possession  of  land  under  crop  are  often  made  enforce- 
able only  after  the  crop  has  been  cut.  It  is  often  convenient  and 
equitable  to  make  a  decree  in  that  form,  and  I  caunot  say  that 
the  Assistant  Commissioner  was  wrong  in  making  Mahomed 
Mahson's  decree  enforceable  only  after  the  cross-suit  against  him 
had  been  decided. 

It  remains  to  consider  what  effect  a  stipulation  contained  in 
a  decree,  and  forming  part  of  such  decree,  whereby  the  decree  is 
made  unenforceable  before  a  date  fixed  in  the  decree,  has  upon  the 
question  of  limitation  in-respect  of  an  application  for  executing 
the  decree.  Article  No.  1G7,  Schedule  II,  Act  IX  of  1871  has 
omitted  to  provide  for  a  case  of  this  kind,  which  is  the  more 
singular  as  a  similar  question  had  been  raised  and  considered  in 
cases  arising  under  the  former  limitation  law,  Act  XIV  of  1859, 
Section  20.  That  Article  provides  for  the  case  of  a  decree  pay- 
able by  instalments,  but  not  for  a  decree  for  payment  of  on© 
entire  sum  at  a  future  day  named.  The  only  provision  in  the 
Article  which  applies  to  the  present  case  is  that  contained  in  the 
first  clause,  by  which  limitation,  is  made  to  run  from  the  date  of 
the  decree. 
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If  we  hold  that  the  4th  October  1873  was  the  date  of  the 
decree,  then  no  doubt  the  application  for  execution  in  this  case 
was  barred.  But  I  am  reluctant  to  come  to  a  conclusion  which 
seems  to  me  to  be  so  iuequitable,  under  the  circumstauces  of  this 
case,  and  I  can  hardly  think  that  it  could  have  been  the  intention 
of  the  Legislature  to  make  limitation  run  from  the  date  when  a 
decree  is  passed  in  those  cases  where  the  decree  is  not  enforceable 
until  a  future  date.  I  think  in  such  cases  the  date  when  tho 
decree  becomes  enforceable  should  be  held  to  be  the  date  of  the 
decree. 

There  are  several  decisions  under  Section  20,  Act  XIV  of  1S59, 
which  support  this  view.  Thus,  in  a  case  reported  at  page  173  of 
/  V  Mad.  II.  C.  Rep.  a  decree  was  given  for  money  with  a  direction 
that  it  should  be  paid  into  Court  on  or  before  a  certaiu  date. 
The  application  for  execution  was  made  more  than  three  years 
after  the  date  of  the  decree,  but  within  three  years  from  the 
period  at  which  it  was  obligatory  on  the  defendant  to  pay  the 
amount  into  Court  according  to  the  terms  of  the  decree.  The 
High  Court  held  that  Section  20  of  Act  XIV  of  1859  is  not 
applicable  to  a  decree  until  the  liability  under  it  has  become  en- 
forceable by  process  of  execution,  and,  therefore,  that  the  period  of 
three  years  must  be  reckoned  from  the  time  when  the  decree 
became  enforceable. 

A  Full  Bench  of  the  Calcutta  High  Court  had,  in  a  previous 
case,  (VII  Suth.  W.  It.  521)  held  that  the  words  "  any  judgment  • 
decree,  or  order,"  used  in  Section  20,  Act  XIV  of  1859,  must 
meau  a  judgment,  decree,  or  order  which  the  person  in 
whose  favour  it  is  given  is  at  liberty  to  enforce  by  execution. 
So  in  a  case  reported  at  page  38  of  VI  Bom.  II.  C.  Rep. 
where  a  decree  was  made  payable  by  instalments,  the  Court  held 
that:  "  As  no  application  for  the  execution  of  the  decree  could  be 
"  made  till  the  time  fixed  for  the  payment  of  the  first  instalment 
"  had  elapsed,  the  above  date  must,  for  the  purposes  of  Section 
"  20,  Act  XIV  of  1859,  be  looked  upon  as  the  date  of  the 
M  decree."  And  it  was  similarly  held  in  a  case  reported  at  page 
45  of  the  same  volume,  the  Court  remarking:  "  It  appears 
"  to  us  that,  when  a  decree  awards  payments  by  instalments  to 
"  be  made  at  particular  specified  dates,  the  date  when  each  in- 
u  stalment  becomes  due  must  be  held  to  be  the  date  of  the  decree 
"  with  respect  to  that  particular  instalment,  and  for  the  purpose 
"  of  enforcing  the  payment  of  that  instalment.  It  would  be  obvi- 
u  ously  very  iuequitable  if  a  period  of  limitation  were  to  com- 
"  mence  to  run  against  a  decree-holder  from  a  date  earlier  than 
u  the  earliest  date  at  which  it  would  have  been  possible  for  him  to 
"  obtain  payment  of  a  particular  instalment,  and  we  cannot  sup- 
"  pose  that  the  Legislature  could  have  intended  a  result  which 
"  would  be  so  plainly  opposed  to  all  ordinary  ideas  of  justice."  It 
is  to  be  noted,  however,  that  in  this  case  oue  of  the  grounds  given 
in  the  judgment  was  that  :  "  There  are  no  words  in  Section  20, 
il  Act  XIV  of  1859,  which  prescribe  that  the  date  on  which  a  de- 
"  cree  has  been  passed  is  to  be  the  starting  poiut  from  which  the 
a  term  of  limitation  is  to  run,  and,  in  tho  absence  of  such  words, 
"  it  is  a  legitimate  and  reasonable  construction   that,   in   decrees 
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"  payable  by  instalments,  tbe  date  when  each  separate  instalment 
"  first  becomes  due  is  the  date  from  which  the  term  of  limitation 
"  must  be  held  to  commence." 

These  cases  were  all  decided  under  Section  20,  Act  XIV  of 
1859,  which  contained  no  provision  for  the  execution  of  decrees 
payable  by  instalments.  The  principle  which  they  lay  down 
seems  to  me  to  be  applicable  to  the  present  case.  Article  167  of 
Schedule  II  of  Act  IX  of  1871,  while  it  prescribes  that  limitation 
shall  begin  to  run  from  the  date  of  the  decree,  does  not  prescribe 
that  the  date  of  the  decree  must  be  understood  to  mean  the  date 
on  which  the  decree  was  passed  ;  and  that  being  so,  I  think  I  am 
justified  in  following  the  decisions  which  I  have  cited  and  in  hold- 
ing that  when  a  decree  for  money  is  by  its  terms  not  enforceable 
till  a  future  date,  that  date,  and  not  the  date  on  which  the  decree 
was  passed,  must  be  taken  to  be  the  date  of  the  decree  within  the 
meaning  of  the  first  Clause  of  Article  No.  167,  Schedule  II,  Act 
IX  of  1871. 

If  I  am  right  in  that  view,  then  the  application  for  execution 
in  the  present  case  was  made  within  time, — for  whether  we  hold 
that  the  decree  was  enforceable  after  the  decision  of  the  cross- 
suit  in  the  Extra  Assistant  Commissioner's  Court,  or  not  till  the 
decision  of  the  appeal  by  the  Chief  Court,  the  application  would 
in  either  case  be  within  time.  I  would  dismiss  this  appeal  with 
costs. 

Owing  to  the  above  difference  of  opinion,  the  case  was  referred 
to  a  Full  Bench  on  the  following  question  : — 

"  When  a  decree  is  passed,  which  by  its  terms  is  not  to  be 
executed  till  a  future  date,  is  the  date  of  the  decree  to  be  taken 
as  that  on  which  it  was  passed,  or  the  date  when  it  becomes 
enforceable,  for  the  purpose  of  determining  the  question  of  limit- 
ation under  clause  1,  Article  No.  167,  Act  IX  of  1871,  Schedule 
II?" 

The  following  judgments  were  delivered  after  the  hearing 
before  the  Full  Bench. 

11th  Felv  187S  Plowden,  J. — I  think  the  answer  to   the   question   referred 

should  be  that  "  the  date  on  which  a  decree  is  passed"  and  not 
"  the  date  on  which  the  decree  becomes  enforceable"  is  "  the  date 
of  the  decree"  for  the  purposes  of  Article  No.  167  of  Schedule  II, 
Act  IX  of  1871. 

The  former  is  the  obvious  popular  meaning  of  the  expression, 
and  I  do  not  think  it  can  be  said  to  have  acquired  any  technical 
meaning  differing  from  its  popular  meaning.  The  vast  majority 
of  decrees  being  presently  enforceable,  the  popular  and  the 
technical  meaning  are  identical  as  regards  them,  and  only  differ  in 
those  rare  and  exceptional  cases,  where  the  decree  is  by  its  terms 
not  presently  enforceable. 

It  is  true  that,  in  construing  Act  XIV  of  1859,  Section  20, 
the  Courts  have  held  that,  in  relation  to  a  decree  not  presently 
enforceable,  the  expression  "  the  dato  of  the  decree"  (which  it  ia 
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to  be  observed  is  not  to  be  found  in  tbat  Section*)  must  be 
deemed  to  mean  the  dnte  when  the  decree  becomes  enforceable. 
This  general  rule  the  Courts  applied  under  Act  XIV  of  1859,  to 
two  species  of  decrees, — decrees  directing  payments  by  instalments, 
(/  Agra  F.  B.  83;  VI  Bom.  H.  C.  Rep.,  A.  C,  S8  and  4-5  ;  and 
XI  S.  W.  R..  SSS);  and  decrees  directing  paymeut  of  an  entire  sum 
on  a  specified  future  date  (IV  Mad.  B.C.,  R.,  173).  Now,  when 
Act  IX  of  1871  was  being  enacted,  it  s&ks,  open  to  the  Legislature 
to  accept  the  interpretation  placed  by  the  Courts  on  their  own 
phrase  "  the  date  of  the  decree,"  and  with  this  phrase  to  intro- 
duce the  same  interpretation  into  the  new  law. 

The  natural  mode  of  doing  this  would  have  been  by  adding 
a  Section  to  Chapter  III  on  the  "  Computation  of  the  period  of 
Limitation,"  or  an  explanation  (as  in  Article  123  and  Article  132) 
to  Article  1G7,  to  the  effect  "  that  the  expression  '  the  date  of  the 
M  '  decree'  signified,  for  the  purposes  of  execution,  the  date  on 
"  which  the  decree  is,  or  by  its  terms  becomes,  presently  enforce- 
"  able."  If  the  Legislature  had  done  this,  it  would  have  been  clear, 
or,  if  it  had  omitted  altogether  the  4th  clause  in  the  3rd  column  of 
Article  1G7,  it  might  perhaps  have  been  assumed  that  the  Legisla- 
ture used  the  phrase  with  the  meaning  previously  assigned  to  it 
by  the  Courts. 

Iustead  of  acting  in  any  of  these  ways,  however,  the  Legisla- 
ture has,  in  the  last  clause  of  the  Article,  made  an  express  provision 
for  a  single  species  of  the  exceptional  class  of  decrees  not  pre- 
sently enforceable,  namely,  decrees  directiug  payment  by  instal- 
ments ;  and  has  made  no  similar  provision  for  any  other  species  of 
the  same  class.  If  the  Legislature  used  the  expression  "  the  date 
of  the  decree"  in  the  sense  which  the  Courts  had  assigned  to  it,  the 
enactment  of  the  last  clause  was  superfluous.  If  they  used  it  in 
its  popular  sense,  the  enactment  was  necessary  to  give  effect  to 
the  intention  of  the  Legislature  regarding  one  species  of  the  ex- 
ceptional class  of  decrees  not  presently  enforceable. 

In  the  absence  of  any  such  express  provision  as  I  have  men- 
tioned, in  the  body  of  the  Act,  or  appended  to  Article  167,  and  iu 
the  presence  of  the  last  clause  of  that  Article,  I  think  we  must 
hold  that  the  Legislature  has  used  the  phrase  "  the  date  of  the 
decree"  in  its  most  obvious  meaning,  and  has  not  expressed  an 
intention  as  regards  any  species  of  decrees  not  presently  enforce- 
able, other  than  instalment  decrees  ;  that  the  date  when  the  decree 
becomes  enforceable  shall  be  treated  as  "  the  date  of  the  decree," 
in  calculating  the  period  of  limitation  under  Article  1G7.  The 
ordinary  rules  as  to  the  construction  of  Statutes  seem  to  me  to 
lead  to  this  conclusion,  and  they  must,  I  think,  be  applied  to  au 
Act  so  elaborately  and  minutely  drawn  as  the  Limitation  Act  of 
1871;  though  greater  latitude  of  construction  might  have  been 
permissible  in  dealing  with  the  less  artificial  enactment  which  it 
replaced,  as  was  held  by  the  Privy  Council  in  construing  Section  20 
of  Act  XIV  of  1859,  in  the  case  of  Orchard  v.  Deldi  and  London 
Bank,  (Punjab  Record  for  1878,  Case  No.  7). 

*  As  to  this,  tee  VI  Bom.  II.  C,  A,  C.p.  49. 


v>- 
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To  construe  the  phrase  in  the  other  manner  suggested  would, 
as  it  seems  to  me,  be  to  ascribe  to  the  Legislature  an  intention, 
which,  if  it  entertained  it,  it  has  omitted  to  express  in  the  lan- 
guage it  has  employed. 

11th  Feby.  1878.  Smyth,  J. — I  have  little  to  add  to  the  remarks  which  I  made 

in  my  judgment  of  the  30th  January.  For  the  reasons  I  then 
gave,  I  consider  that,  in  the  case  of  a  decree  which  by  its  terms  is- 
uot  to  be  executed  till  a  future  date,  "the  date  of  the  decree"  in  the 
sense  in  which  those  words  are  used  in  the  first  clause  of  Article 
167,  Schedule  II  of  Act  IX  of  1871,  should  be  taken  to  be  the  date 
on  which  the  decree  becomes  enforceable,  and  not  the  date  on 
which  the  decree  was  passed.  My  reasons  for  so  holding  are  briefly 
these :  A  decree  which  is  not  enforceable  till  a  future  date,  is  a 
decree  merely  in  name.  It  does  not  become  a  real  or  absolute 
decree  until  the  date  arrives  when  it  is  enforceable.  For  pur- 
poses of  limitation  in  execution,  therefore,  that  date  must,  I  think, 
be  held  to  be  the  "  date  of  the  decree."  It  was  so  held  in  the 
cases  which  I  cited  previously,  and  although  those  cases  were  decid- 
ed under  the  former  law,  the  principle  is  equally  applicable  un- 
der the  law  contained  in  Act  IX  of  1871.  Those  cases  are  so 
consistent  with  justice,  that  I  feel  myself  bound  to  follow  them. 
The  view  here  taken  of  the  meaning  to  be  attached  to  the  word 
"  date"  is  supported  by  a  dictum  of  Couch  C.  J.  in  a  case  at  page 
248  of  XAY  &  W.  R.  That  was  a  case  where  an  application 
was  made  under  Section  327,  Act  VIII  of  1859,  to  file  an  award, 
and  the  objection  was  taken  that  the  application  was  barred 
by  limitation  as  more  than  six  mouths  had  elapsed  since  the  date 
of  the  award.  The  objection  was  over-ruled  on  the  ground  that 
the  application  was  made  within  six  months  from  the  time  when 
the  parties  were  furnished  with  the  award.  "  It  would  not  be 
right,"  remarked  Couch,  C.  J.,  "  when  they  refused  to  give  the 
"  award  for  more  than  six  months,  that  he  should  be  precluded 
"from  enforcing  it  under  Section  327.  We  should  think,  if  it 
"  were  necessary  to  decide  that  question,  that  the  word  '  date ' 
"  does  not  mean  the  day  written  iu  the  award,  as  when  it  was 
"  made,  but  the  time  when  it  is  given  to  the  parties,  when  it  be- 
"  comes  an  award  and  is  handed  over  to  them,  so  that  they  may 
"  be  able  to  give  effect  to  it." 

11th  Feby.  1878.  Lindsay,  J. — I  adhere  to  the   opinion   expressed  by  rae  in 

referring  the  case  to  a  Full  Bench. 

13th  Fibv  1878  A  Full  Bench  having  decided  that  the  application  of  Mahomed 

Mahson  was  out  of  time,  the  Divisiou  Bench  decreed  Mr.  liobsou'a 
appeal  with  costs. 
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NO.  44. 
MAHOMED  DIN,— (Plaintiff ),— PETITIONER, 
Versus 
BANKA— Pefendant),— RESPONDENT. 

Case  No.  76*6  of  1877. 
(  Smyth  and  Elsmie,  JJ.  ) 

Act  XT  of  1865,  Section  6,  proviso  i — Jurisdiction — Small  Cause 
Court — Suit  for  rent  of  cultivated  land. — A  suit  for  rent  of  cultivated 
land  is  excluded  from  the  cognizance  of  a  Court  of  Small  Causes  by  the 
4th  proviso  to  Section  6  of  Act  XI  of  lsoj. 

Petition  under  Section  622,  Act  X  of  1877,  for  revision  of  the 
order  of  the  Judge  Small  Cause  Court,  Lahore,  dated  23rd 
November  of  1877. 

The  Judgment  of  the  Chief  Court  was  delivered  by 

Smyth,  J. — This  was  a  suit  for  the  rent  of  cultivated  land  20th  Feby.  1878. 
and  at  the  time  of  the  passing  of  Act  XI  of  1865  it  would  have 
been  heard  in  the  Revenue  Court.  Therefore,  with  reference  to 
proviso  (4)  Section  6  of  that  Act,  it  is  not  now  cognizable  in  a 
Small  Cause  Court.  We  set  aside  the  Judge's  order  of  the  23rd 
November  1877  as  made  without  jurisdiction. 
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No.  45. 

DEVI  DAS— (Plaintiff),— APPELLANT, 

Versus  }  Appellate  Side, 

NARAINA  k   9  OTHERS,— (Defendants),— RESPONDENTS.. 
Case  No.  742  of  1877. 
(Lindsay,  Plowden  and  Smyth,  JJ.) 

Custom — Chorcdriat  dues.  Nowshera  bazaar. — Plaintiff  sued  for  a 
declaration  of  his  right  to  one-fourth  seer  per  mauud  on  all  foreign  grain 
weighed  within  the  Nowshera  bazaar  in  lieu  of  service  as  chowdry, 
according  to  ancient  custom.  Found  by  the  Full  Bench  that  no  such 
custom  was  proved;  that  it  was  only  with  the  consent  of  the  shopkeepers, 
defendants,  that  plaintiff  as  chowdry  could  levy  the  fees;  and  tL. 
with  such  consent,  or  as  remuneration  for  services  actually  rendered  at  the 
request  of  parties,  plaintiff  was  not  entitled  to  levy  the  fees. 

Regular  appeal  from  order  of  Additional  Comviissioiier, 

Ftihawar,  dated  16th  February  1S77. 

Rattigan,  Spitta  and  Kali  Prosono  Roy  for  Appellant. 
Morton  and  Bates  for  Respondents. 

The  facts  of  tln3  case  are  fully  stated  in  the  judgments  deli- 
vered by  the  Chief  Court. 

The  appeal  first  came  on  for  hearing  before  Fitzpatrick  and 
Plowden,  JJ.,  and  was  referred  to  a  Full  Bench  by  the  following 
order  of 

Plowden,   J.— (Fitzpatrick,   J.,  concurring).— The  plaintiff  in  Qth  Kovr.  lS77i 
this  case  sues  for    ';  a  declaration  of  his  right  to  one-fourth    seer 
"  per  mauud  ou  all  foreign  grain  weighed  within  the  kasba,  in  lieu 
"  of  service  as  chowdry,  according  to  ancient  custom." 

The  defendants  are  22  shopkeepers  in  Nowshera  kalan,  and 
they  pleaded,  among  other  pleas,  that  this  is  a  suit  for  "  dharat" 
or  a  kind  of  tax,  and  that  no  suit  will  lie  to  recover  it.  They  also 
pleaded  that  the  plaintiff  has  not  been  appointed  or  recognized 
by  any  competent  authority,  and  that,  by  the  custom  of  the 
"  zilla,"  a  chowdry  is  appointed  by  a  punchayet,  which  has  also 
the  power  of  dismissing  him. 

It  appears  that  the  plaintiff  is  the  son  of  one  Sada  Nand,  who 
is  still  alive,  but  has  resigned  his  office  (assuming  it  to  be  one)  in 
favour  of  his  son.  It  also  appears  that  Sada  Nand  in  1802  stated, 
in  a  suit  against  him,  that  "  the  plaintiffs  (shopkeepers  of  Now- 
shera kalan)  had  voluntarily  given  him  the  right  of  weighing 
"  things  required  by  Government  and  others;  that  if  the  plaintiffs 
"  were  not  content  to  give  him  the  right,  he  would  not  take  it  ; 
"  that  the  consent  of  the  plaintiffs  was  reqniail 

It  does  not  appear  that  the  ri^ht  to  collect    this    dharat  has 
been  recorded  iu  any  Settlement  proceeding  or  by  the  Government  \ 
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but  the  Deputy  Commissioner  of  the  District  and  other  officers 
have,  on  various  occasions,  recognised  the  plaintiff's  father  aa 
"  ehowdry." 

The  first  Court  decreed  the  claim;  but  the  Commissioner 
dismissed  the  suit,  as  not  being  cognisable  by  a  Civil  Court,  quot- 
ing the  judgment  of  the  Financial  Commissioner,  No.  8  B.  R. 
of  1872,  (Revenue  Judgments). 

In  this  Court,  it  was  argued  that  this  suit  would  lie;  and  tho 
following  cases  were  quoted:  I  Bom.  II.  G.  Rep.  118,  and  XI 
Bom.  II.  G.  Bep.  6,  and  cases  there  cited  ;  IV 8.  I).  A.  {Bengal), 
150,  and VII  S.  D.  A.  (Bengal),  282;  I  Morletfs  Digest,  New  Semes, 
143 ;  II  Aarall.  G.  {1867),  271;  B.  R.  38  of  1872;  and  HIS.  W. 
R.(Act  X\flS59),  158. 

It  was  contended  that  the  office  was  one  which  had  existed 
from  time  immemorial ;  that  there  were  certain  fees  attached  to 
the  office  ;  and  that  the  plaintiff  had  been  disturbed  in  the  exenciso 
of  his  office  by  the  defendants  and  was  entitled  to  an  injunction 
to  restrain  them. 

Reference  was  also  mado  to  an  agreement  of  10th  Katak 
1928,  purporting  to  have  been  made  by  13  shopkeepers  of  Now- 
shera  kalau,  admitting  the  chowdrie's  right  ;  but  the  suit  is  not 
based  upon  this,  and  it  is  contended  that  the  defendants  did  not 
execute  it, — a  point  which  has  not  been  decided  -or  apparently 
gone  into  in  evidence.  The  right  being  claimed  as  one  based 
upon  custom,  this  agreement  is  of  little  importance. 

Of  the  cases  cited,  some  are  not  in  point ;  but  the  Bombay 
decisions  appear  to  support  the  plaintiff's  claim  by  reference  to 
cases  which  are,  in  some  respects  analogous,  viz.,  those  of  a  hazi 
and  of  a  village  priest.  In  regard  to  the3e  latter,  the  law  in 
Bombay  seems  to  differ  from  the  law  both  in  Bengal  and  the  N. 
W.  P.,  and  in  the  Punjab  as  recognised  in  the  cases  No.  38 
Tun  jab  Record  1872,  and  No.  7,  Bunjab  Record  1877.  In- 
deed, the  law  in  Bombay  seems  to  have  uninformly  followed 
the  precedents  in  the  earliest  cases  decided  upon  principles 
which,  at  one  time,  prevailed  in  Bengal;  but  which  were  sub- 
sequently abandoned,  as  is  pointed  out  in  one  of  the  judgments 
in  the  case  No.  7  of  Bunjab  Record  1877.  Of  the  decisions 
above-mentioned,  that  at  //  N.  W.  B.  (1SG7)  271,  is  clearly 
against  tho  plaintiff's  claim,  and  there  are  other  cases,  not 
cited  at  the  argument  of  the  appeal,  which  support  that 
case.     Thus,  the  late   S.  D.    Adalat  of  the  N.  W.  P.  held  in  1859 

See  Digest*  IF.  P.  Cases     H8  f°'  Ul  ^  127>  £*  **  titulftr 
in».  2(50—200.  *aa*  ot  a  pnrg'Umah  could  not  recover 

by  action,  fees  voluntarily  paid  to  an- 
other party  for  the  performance  of  rites,  ceremonies  or  duties 
which  the  titular  hazi  in  virtue  of  his  office  might  have  been,  but 
was  not,  called  upon  to  perform.  This  decision  is  not  reconcilable 
with  the  Bombay  decisions  above  mentioned. 

The  decision  of  the  Financial  Commissioner  (No.  8  of  1872) 
is  also,  so  far  us  it  goes,  in  favour  of  the  defendants.  I  am  inclin- 
ed to  think  that  the  decision  of  the  .Agra  High  Court  above  cited 
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is  correct ;  but  as  the  question  is  one  of  some  importance,  and 
there  is  room,  as  the  conflicting  decisions  show,  for  diversity  of 
opinion,  I  think  the  best  course  will  be  to  lay  this  appeal  before 
a  Full  Bench  of  the  Court  for  decision. 

The  appeal  came  on  for  hearing  before  a  Full  Bench  consist- 
ing of  Lindsay,  Plowden    and  Smyth,  JJ. 

The  following  judgments  were  delivered. 

Lin-dsay,  J. — The  ground  of    this    claim    is    sufficiently  set  loth  Fehy.  1S78. 
forth  in  the  judgment  of  my  colleague  Mr.  Justice  Plowdeu. 

The  question  placed  before  the  Full  Bench  is  this :  Assuming 
the  plaintiff  to  be  the  chowdry  of  Nowshera  kalau,  is  he  entitled 
by  custom  to  demand,  aud  can  he  by  custom  enforce,  certain  fees 
upon  all  sales  of  grain,  i.e.,  one-fourth  of  a  seer  in  each  mauud  of 
gra-iu  weighed  and  sold  ? 

The  cases  and  authorities  noted  at  the  foot  cf  this  judgment 

1  Bom.  High  Court  Rep.  App..  36.  «'€«  cited  by  Counsel 

Punjab  Record  for  1867,  No.  36.  OU    the      case      bans 

Punjab  Record  for  1873     Vo    65.  Mgaed      before       the 

■  u  lar  I\  .p.  12.  Consolidated  Circulars.  Wifn    r»       .         e   ... 

8.  D.  Adalat   1869,  127.  *uU    BeiiCa      of   thuj 

S.  D.  Adalat  I860,  73.  Court. 
S.  D.  Adalat  1861,  720.  I  have  examined 

wS'w^J^'271,  the   record   and    the 

J I  a.    W.  R.r  69-iU.  „    -i  i       .i 

VS.  W.  R.  225.  evidence;  also  the  casa 

Nacpherson*  hril  Procedure  2nd  ed.,  40.  decided  in  1862. 

71'  8. 1).  Adalat.  169  That  was   a  suit 

I  Morlei/s  Digest,  New  Series,  U3.  brought  by  Vadu   aud 

others,  shopkeepers  iu  Nowshera  P3r  (styled  in  the   present   suit 

shera    kalau)    against  Inayatula   Khan,    Maddat,    and   Sada 

Nand,  father  of  the  present  plaintiff,  to   contest   the   right  of  the 

then  defendants  to  take  fees  on  weighments  of  grain. 

From  that  suit  it  appears  that,  previous  to  the  xcr.v  1349, 
Nowshera  Par  had  been  to  a  great  extent  destroyed  by  floods 
from  the  river  Lnnde ;  that  in  1849,  Inayatula  and  Maddat, 
larabardars  of  Nowshera  Par,  rebuilt  the  serai  and  established  or 
re-established  a  rnundi  or  bazaar.  Certain  Hindoos  took  the  lease 
of  the  bazaar,  about  G  months  before  the  suit  had  been  lodged. 

The  sliopkeejters  of  Nowshera  Par  iu  18G2  objected  to  pay 
fees  on  weighments  of  grain  and  contended  tlxy  had  the  right  to 
take  such  fees.  Sada  Nand,  father  of  the  present  plaintiff,  iu  his 
reply  admitted  that  the  payments  were  voluutary  ;  that  if  the 
plaintiffs  objected  to  pay  the  dues,  he  would  not  claim  them;  that 
the  conseut  of  the  plaintiffs  was  necessary.  Inayautula  Khau 
aud  Maddat  Khan  in  their  reply  stated  they  had  established  the 
mundi  13  years  previous;  that  the  lessees  had  the  right  to  realize 
fees  on  weighments;  that  they  tool:  all  the  income  of  every  kind, 
paying  a  fixed  sum  to  them  (defendants)  on  the  lease,  of  which 
sum  they  (defendants)  gave  one-fourth  to  the  co-defendant  Sada 
Nand.  The  Tahsildar  reported  that  the  plaintiff's  claim  was  a 
pood  one,  the  defendants  only  being  entitled  to  the  amount  of 
the  lease,  and  fees  on  weighments  being  claimable  by  the  shop- 
keepers.    The  Deputy  Commissioner  threw  out  the  claim. 
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Since  that  period,  there  have  been  many  disputes  in  Now- 
shera kalan  regarding  "  dharat,"  or  fees  on  weighments  of  grain; 
but  the  point  whether  the  claim  can  be  enforced  has  not  arisen. 

It  seems  to  me  perfectly  clear  from  the  simple  facts  of  this 
ease  that  the  plaintiff  has  not  established  by  custom  a  right  to 
demand  and  enforce  a  fee  on  all  weighments  of  grain  to  tho 
exclusion  of  others:  what  his  father  could  not  do  in  1862,  his  son 
can  not  claim  to  do  now.  The  plaintiff  may  have  taken  fees  on 
weighments,  but  I  have  no  doubt  that  the  claim  eaunot  be  en- 
forced on  the  ground  of  custom  against  any  person  refusing  to* 
pay  the  fee  claimed. 

I  need  not  enter  into  the  general  question  as  to  whether  a 
custom,  such  as  that  alleged,  exists,  or  rather  can  exist,  for  it  is 
perfectly  clear  to  me  that  in  this  particular  case  it  does  not 
exist. 

15th  Febv  1878  Smyth,  J. — The  question  is  whether  the  plaintiff,  as  chowdry 

of  the  Nowshera  bazaar,  is  entitled  by  custom  to  levy  dJutrat,-  or 
woighman's  fees  on  all  grains  and  other  merchandise  imported 
into  and  sold  in  the  said  bazaar,  whether  the  vendors  or  pur- 
chasers avail  themselves  of  his  services  or  not.  It  is  conceivable 
that  the  chowdry  of  the  bazaar  may,  by  long  established  usage, 
have  such  a  right;  but  the  right  is  one  of  such  a  nature  that  it 
would  require  to  be  established  by  clear  and  unimpeachable  evi- 
dence, before  it  could  be  recognized  by  a  Court  of  law.  This  is 
not  a  case  of  the  ordinary  kind  where  the  dharat  is  claimed  by  the 
owners  of  tho  soil  on  which  the  bazaar  has  been  erected.  It  is 
conceivable  that  a  village  community,  when  allowing  a  bazaar  to 
be  erected  on  their  lands,  should  reserve  a  right  to  levy  dues  ore 
all  goods  imported  for  sale  into  the  village.  Where  there  is  evi- 
dence that  such  a  right  has  been  long  exercised  by  the  zamindars, 
a  Court  of  law  may  well  recognize  it  and  give  a  decree  declaring 
and  enforcing  it.  But  it  is  difficult  to  understand  how,  unless 
by  consent  of  his  fellow  shopkeepers,  or  as  remuneration  for  ser- 
vices, the  chowdry  of  a  bazaar  erected  on  the  land  of  private 
persons  and  with  no  rights  of  his  own  in  the  soil,  could  become 
entitled  to  levy  any  dues  upon  goods  imported  into  the  bazaar 
for  sale.  If  services  are  rendered  at  the  request  of  parties,  there 
of  course  the  customary  remuneration  for  such  services  must  be 
paid.  But  that  is  not  the  case  here.  Tho  chowdry  claims  to 
levy  the  fees  whether  he  renders  services  or  not.  It  may  be 
that  a  right  of  that  kind  might  spring  up  originally  with  the  con- 
sent of  the  parties  and  become  perfected  by  long  established  us- 
age. But  we  have  no  proper  evidence  of  long  established  usage 
in  the  present  case.  The  plaintiff's  father,  Sada  Naud,  appears  to 
have  been  the  first  chowdry  appointed  ;  at  least  we  have  no  evidence 
as  to  whether  there  was  any  chowdry  before  him,  or,  if  there  was, 
what  the  practice  was  in  the  time  of  his  predecessors.  Sada 
Nand  alleged  he  held  the  office  for  50  years.  But  it  does  not 
appear  that  his  right  to  levy  dharat  was  ever  clearly  recognized 
or  peaceably  enjoyed.  The  records  of  the  Deputy  Commissioner's 
Office  show  that  since  1862,  if  not  before,  his  right  has  been  con- 
stantly disputed.  And  in  the  case  which  the  Nowshera  shop- 
keepers brought  against  him  in  that  year,   he   himself,   when  ex* 
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amiued  on  the  1st  November  1SG2,  admitted  that  it  was  by  the 
consent  of  the  shopkeepers  that  he  received  the  dues,  and  that  he 
could  not  levy  them  without  their  consent.  His  levy  of  the  dues 
has  been  constantly  resisted  since  that  time,  and  it  is  because  it 
is  so  resisted  that  the  plaintiff,  who  is  Sada  Nand's  son  and  his 
successor  in  the  chowdrayat,  has  brought  the  present  suit  to  have 
his  right  to  levy  the  fees  judicially  declared. 

I  consider  that  it  was  only  with  the  consent  of  the  shopkeep- 
ers that  the  chowdry  was  enabled  to  levy  the  fees,  and  that,  un- 
less with  such  consent,  or  as  remuneration  for  services  actually 
rendered  at  the  request  of  parties,  he  is  not  entitled  to  levy  the 
fees.  That  being  so,  I  thiuk  this  suit  was  rightly  dismissed  by 
the  Lower  Appellate  Court,  and  I  would  dismiss  this  appeal  with 
costs. 

Plowden\  J. — I  concur  with  my  learned  colleagues  in  hold-  loth  Ftby.  1S78, 
ing  that  the  plaintiff  has  not  established  a  customary  right  to 
levy  fees,  such  as  he  alleges,  assuming  that,  if  it  was  proved,  it  is 
one  which  could  be  enforced  by  suit.  The  exaction  of  such  fees 
has  long  been  insisted  upon  by  both  the  plaintiff's  father 
and  himself,  and  as  long  resisted  by  the  shopkeepers,  on  whom  he 
seeks  to  impose  it,  while  there  was  a  clear  admission  in  1862,  by 
his  father,  who,  so  far  as  appears,  is  the  first  titular  chowdry  of 
Nowshera  kalan,  that  he  could  not  levy  the  fees  now  claimed1 
against  their  will. 

The  appeal  is  dismissed  with  costs. 


No.  46. 

DITTA  AND  OTHERS,— (Plaintiffs)— APPELLANTS, 

Versus 

KHUDAYAR  AND  ALALOK— (Defts.)— RESPONDENTS. 

Case  No.  973  of  1677. 

(Smyth  and  Elsmie,  JJ.) 

Custom— Gift  to  daughter's  xo-n — Gvjar  tribe  of  Gujrat  District. — 
The  rcajib-ul-arz  allowed  gifts  of  land  by  a  proprietor  to  his  daughter  and 
son-in-law.  Held  that  a  gift  to  the  daughter's  son  was  within  the  spirit 
of  the  wajib-ul-arz,  and  that,  not  being  opposed  to  custom,  it  was  valid. 

Regular  appeal  from  order  of  Commissioner,  Baicaljnndi  Division, 
dated  fjftk  April  1S77. 

Bates  for  Appellants. 

Khudayar,  defandant  No.  1,  gave  awny  all  his  property  (con- 
sisting of  20  ghamoas,  7  kanals  and  13  marlas  of  laud  in  mauza 
Phogowal,  Tahsil  and  Zilla  Gujrat);  to  Alalok,  defendant  No.  2, 
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by  a  registered  deed  of  gift  and  had  mutation  of  names  effected.. 
Alalok  was  a  very  distant  connection  of  Khudayar's,  but  his  father 
Bhola  was  Khudayar's  son-in-law. 

Plaintiffs,  first  cousins  of  Khudayar,  sued  to  have  the  gift,  set 
aside,  on  the  ground  that  the  transfer  of  property  in  this  manner 
was  contrary  to  the  custom  of  their  tribe,  viz.,  Qu jura. 

The  Judicial  Assistant,  i*elyiug  on  Chief  Court  ruling  No.  39,. 
Punjab  liecord  187G,  decreed  the  plaintiffs'  claim  and  cancelled' 
the  gift. 

On  appeal,  the  Commissioner  gave  jugdraent  as  follows  :  — 
"  The  defendants  appeal  and  say  that  the  rixvaj-i-am  supports* 
"  their  right.  I  think  it  does  (see  clause  10  of  it),  and  consider  this- 
11  case  as  differing  from  No.  39  of  1876.  In  that  instance  the  donee 
"  was  a  man  of  another  village,  whereas  in  this  instance  the  donee 
"  belongs  to  the  same  village  and  the  same  family  though  somewhat 
"distant,  and  is  a  proprietor  of  land,  and  co-parcener  in  the  village- 
11  with  the  donor  and  reversioners.  I  think,  therefore,  that  the  gift 
"  is  valid  and  is  not  opposed  to  recognized  Gnjar  custom,  and  ac- 
cepting the  appeal,  I  reverse  the  decision  of  the  lower  Court." 

From  this  order,  plaintiffs  appealed  to  the  Chief  Court. 

Bates  for  appellants  urged  that  the  Commissioner  was  wrong 
in  holding  that  the  gift  was  valid  by  custom. 

The  judgment  of  the  Chief  Court  was  delivered  by 

3rd  April  1878t  Smyth,  J. — We  consider  that  the  gift  is  entirely  within  the 

spirit  of  the  provision  in  the  wajib-ul-arz,  which  allows  of  gifts  by 
a  proprietor  to  his  daughter  and  son-in-law,  and  that  it  is  not 
opposed  to  custom. 

We  therefore  dismiss  this  appeal  with  costs. 


No.  47. 
CHANNU,  NAR  SINGH  AND  LABHA,— APPELLANTS, 
Appellate  Side.  I  Versus 

DEVI  SINGH,  BALWANT  SINGH,  AND  MUSSUMMAT 
BHAGAN,— RESPONDENTS. 

Case  No.  1762  of  1877. 
(Smyth  and  Elsmie,  JJ.) 

Custom— Adoption— Bujwa  Rajputs  of  Siallwt  District— Construction 
of  rimaj-i-am—Ni-ar  relative.— B.  8.,  whose  father  D.  S.  had  been  adopt- 
ed by  a  collateral  G..  was  adopted  by  S.  D.,  own  brother  of  D.  8.  The 
riimj-i-am  of  the  District  ran  to  the  effect  that  "among  Bujwa  Rajputs  a 
•'  proprietor  may,  having  regard  to  near  relationship,  adopt  a  sou  Iron? 
"  collaterals  descended  from  the  same  common  ancestor,  but  may  not 
"  adopt  a  person  from  another  caste,  or  a  daughter's  son,  or  a  Bister's  son, 
"  or  a  son-in-law." 

It  was  also  found  after  a  local  enquiry  that  no  custom  existed  wuichj 
would  render  the  adoption  invalid, 
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Held  that  the  proper  construction  of  the  rhvnj-i-am  was  not  that  the 
•nearest  relative  mart  be  adopted,  so  as  to  invalidate  the  adoption  of  a  re- 
lative, otherwise  eligible.  The  rule  of  factum  ratet  would  apply;  and  as 
no  other  custom  existed  rendering  the  adoption  invalid,  it  must  be  up- 
held. 


Special  appeal  from,  order  of  Commicsioner,    Amritsar   Division, 
dated  Hie  16th  August  1877. 

Cullin  for  Appellants. 

Rivaz  for  Respondents. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment 
of  the  Chief  Court,  which  was  delivered  by 

Smyth,  J. — It  is  found  on  the  question  of  fact  that   Balwant  Sth  May  1S7S. 
Singh  was  adopted  by  Shib    Dial,    and   that   finding   cauuot    be 
questioned,  nor  is  it  questioned,  in  special  appeal. 

But  Mr.  Cullin  contends  that  the  adoption  is  invalid,  on  the 
ground  that  it  is  opposed  to  a  custom  which  exists  among  Bujwa 
Rajputs,  the  tribe  to  which  the  parties  belong,  and  which  makes 
it  obligatory  on  a  person  of  that  tribe,  who  wishes  to  adopt 
n  sou,  to  select  his  nearest  relation  in  the  collateral  male 
line.  Now,  Balwant  Singh,  though  a  son  of  Shib  Dyal's  brother, 
Devi  Singh,  and  therefore  a  near  blood  relation  of  Shib  Dyal, 
■cauuot,  Mr.  Cullin  conteuds,  be  considered  to  be  a  near  relation 
of  Shib  Dyal  within  the  meauing  of  the  custom,  because  his 
father,  Devi  Singh,  was  adopted  by  one  Gobiud,  and  having  thus 
become  a  member  of  Gobind's  family  ceased  to  belong  to  his  bro- 
ther Shib  Dyal's  family.  His  son,  Bulwant  Sing,  therefore,  cannot 
be  regarded  as  staudiug  to  Shib  Dyal  in  the  relation  of  a  nephew. 

It  is  argued  on  the  other  hand  by  Mr.  Rivaz  that  there  is  no  such 
custom  among  Bujwa  Rajputs  as  would  limit  Shib  Dyal's  selection 
of  a  lad  for  adoption  to  his  nearest  relation,  and  that,  even  if  there 
were  such  a  custom,  Bulwant  Singh  would  be  eligible,  because  al- 
though his  father  Devi  Singh  was  adopted  by  Gobiud,  he  did  not 
thereby  oease  to  belong  to  his  own  natural  family,  the  adoption 
having  been  oue  of  the  kind  usual  in  the  Punjab  where  there  is 
merely  a  taking  and  giving  of  the  child,  and  where  no  ceremonial 
observances  are  celebrated.  Moreover,  Devi  Singh  was  allowed 
to  succeed  to  a  share  of  his  natural  father's  land,  and  he  admitted 
his  brothers  to  a  share  of  the  land  which  he  had  received  from 
his  adoptive  father,  Gobiud,  which  would  not  have  been  the  case 
if  he  had  ceased  to  belong  to  his  natural  father's  family. 

The  first  question  which  arises  is,  whether  there  is  a  custom 
such  as  that  contended  for  by  Mr.  Cullin.  He  relies  chiefly  on 
an  entry  made  iu  the  riwaj-i-am  at  the  late  Settlement  of  the 
Sialkot  District,  which  is  to  the  effect  that  amoug  Bujwa  Raj- 
puts a  proprietor  may,  hawing  regard  to  near  rd  ■.  adopt 
a  son  from  collaterals  descended  from  the  same  common  ancestor, 
but  may  not  adopt  a  person  from  another  caste,  or  a  dau "liter's 
sou,  or  a  sisters'  son,  or  a  son-in-law. 
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It  is  not  clear  that  this  entry  in  the  riwaj-i-am  would  bear 
the  construction  contended  for,  viz.,  that  the  nearest  relation  in  tho 
male  line  must  be  chosen.  The  meaning  would  rather  appear 
to  be  that  a  descendant  from  the  same  common  ancestor  in  the 
male  line  must  be  chosen,  and  that  preference  should  be  given 
to  a  near  relation  over  one  more  remote;  but  it  would  we  think 
be  going  too  far  to  hold,  on  this  entry,  that  if  a  relation,  otherwise 
clegible,  were  adopted,  the  adoption  must  be  held  to  be  invalid 
simply  on  the  ground  that  there  were  relations  in  existence  at 
the  time  of  the  adoption  who  were  nearer  in  order  of  relationship 
to  the  adopter  than  the  adopted  son.  In  such  a  case,  we  think 
the  rule  of  factum  valet  would  apply. 

It  is  to  be  observed  that  Gobind  was  of  the  same  Gote  aa 
Shib  Dyal,  both  having  been  descended  from  the  same  common 
ancestor,  so  that,  whether  we  regard  Balwant  Singh  as  the  nephew  of 
Shib  Dyal  by  blood  or  as  the  grandson  of  Gobind  through  Gobind's 
adopted  sou,  in  either  case  he  would  satisfy  the  condition  in  the 
riwaj-i-am  which  limits  the  selection  to  descendants  in  the  male 
line  from  the  same  common  ancestor. 

The  meaning  of  the  entry  in  the  riwaj-i-am  not  being  free 
from  doubt,  and  the  interpretation  put  upon  it  by  Mr.  Cullin 
having  been  disputed  by  the  defendants,  the  Commissioner  directed 
an  enquiry  to  be  made  as  to  whether  Balwant  Singh's  adoption 
by  Shib  Dyal  would  be  valid  according  to  the  custom  of  Bujwa 
Rajputs.  The  result  of  that  enquiry  was  to  show  that  there  is  no 
local  custom  under  which  the  adoption  would  be  invalid,  and  tho 
Commissioner  accordingly   upheld  it. 

Nothing  has  been  urged  before  us  which  leads  us  to  think 
that,  on  the  facts  found,  and  on  the  evidence  taken  as  to  custom, 
the  Commissioner's  decision  is  erroneous,  and  we  accordingly 
dismiss  this  appeal  with  costs. 


No.  48. 
KIRPA  RAM,— (Defendant)— APPELLANT, 
Appellate  Side.  <  Versus 

'  JAMNA  DASS,  GHASITU,  SHADI  AND  GOLAB,— (Plaintiffs)— 
RESPONDENTS. 

Case  No.  1579  of  1877. 
(  Plowden  and  Smyth,  JJ. ) 

Act  VIII of  1859,  Section  MG— Act  IX of  1873,  Section  7— Dismissal 
of  appeal  for  default. — On  23rd  May  1877,  appellant  filed  an  appeal  in  the 
judicial  Assistant's  Court  at  Umballa,  which  was  ordered  to  be  registered 
and  brought  up  with  the  lile  of  the  case  on  13th  June.  On  that  date,  ap- 
pellant being  absent,  the  appeal  was  dismissed  for  default  under  Section 
346,  Act  VI  "ll  of  1859,  though  no  nut  ice  had  issued  to  respondents,  and  the 
date  was  only  fixed  under  Section  7,  Act  IX  of  1873,  for  hearing  appellant 
or  his  pleader  in  support  of. Ins  petition  of  appeal,  JIdd  that  the  order  of 
dismissal  was  illegal, 
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An  Appellate  Conrt  is  only  competent  to  dismiss  an  appeal  for  default 
under  Section  346,  Act  VIII  of  1S59,  when  a  date  has  been  fixed  under 
Sections  344  and  345  for  hearing  the  appeal. 

There  is  nothing  in  Section  7,  Act  IX  of  1873.  which  renders  it  obliga- 
tory upon  an  appellant  whose  appeal  has  been  registered  to  appear  in 
support  of  his  petition,  or  which  authorizes  the  Appellate  Court  to  dismiss 
the  appeal  for  default. 


Special  appeal  from  order  of  Judicial  Assistant,    Umballa, 
dated  25th  June  1877. 

Kali  Prosono  Roy  for  Respondents. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment 
of  the  Chief  Court  which  was  delivered  by 

Plowdek,  J. — In  this  case,  the  appellant  presented  an  appeal  10th  May  1878. 
from  the  order  of  the  Tahsildar  of  Jagadri,  to  the  Court  of  the 

Judicial  Assistant,  Umballa. 

The  appeal  was  presented  on  May  23rd  1877,  and  on  the 
back  of  the  petition  is  endorsed  an  order,  under  date  May  23rd, 
that  "  the  petition  be  brought  up  with  the  record,  to  be  brought 
"  up  with  the  file  on  June  13th."  There  is  nothing  upon  the 
record  to  show  that  notice  of  the  date  fixed  for  the  petition  and 
file  to  be  brought  before  the  Judicial  Assistant,  was  given  to  the 
appellant. 

The  petition  not  having  been  rejected  or  returned  to  the 
appellaut,  we  presume  that  it  was  registered  on  May  23rd,  the 
date  of  the  above  order. 

Assuming  that  notice  was  given  to  the  appellant  to  appear 
before  the  Court  on  June  13th,  it  must  have  been  given  to  him 
uuder  the  provisions  of  Section  7  of  Act  IX  of  1873,  as  notice  of  a 
time  fixed  for  hearing  him  or  his  pleader  in  support  of  his  petition 
of  appeal. 

On  June  13th,  the  Judicial  Assistant  dismissed  the  appeal  in 
default. 

We  are  of  opinion  that  the  Judicial  Assistant  was  not  com- 
petent to  dismiss  the  appeal  in  default ;  that  he  was  bound,  the 
appeal  having  been  registered,  to  consider  the  decision  of  the 
lower  Court,  and  if  it  appeared  to  him  correct,  to  confirm  it  (in 
which  case  a  second  appeal  would  have  lain  from  his  order  of  con- 
firmation), or  if  it  appeared  to  him  incorrect,  to  send  intimation  of 
the  appeal  to  the  lower  Court  under  Section  343  of  the  Code  (if 
that  had  not  already  been  done),  aud  to  fix  a  date  for  the  heariug 
of  the  appeal  under  Section  344,  and  to  affix  notice  of  such  date  in 
the  Court  House,  and  issue  notice  to  the  respondent  uuder  Section 
345.  He  was  not  competent  to  dismiss  the  appeal  for  default  of 
prosecution,  because  Section  34  G  applies  only  to  cases  in  which  a 
date  has  been  fixed  uuder  Sections  344  and  345  for  the  hearing  of 
the  appeal  and  not  to  a  case  under  Section  7  of  Act  IX  of  1873. 
There  is  nothing  in  that  Section  which  renders  it  obligatory  upon 
an  appellaut,  whose  appeal  has  been  registered,  to  appear  in  support 
of  his  petition,  or  which  authorizes  the  Appellate  Court  to  dismiss 
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the  appeal  for  default.  The  only  power  given  to  the  Court  by  that 
Section  is  a  power  to  confirm  the  decision  of  the  first  Court  in  lieu 
of  sending  intimation  of  the  appeal  to  that  Court  and  issuing  notice 
to  the  respondent,  under   the  provisions  of  A<;t  VIII  of  1859. 

In  omitting  to  consider  whether  the  decree  of  the  first  Court 
should  be  confirmed  or  not,  the  Judicial  Assistant  has  failed  to 
exercise  a  jurisdiction  vested  in  him  by  law.  and  we  are,  therefore, 
competent,  under  Section  622  of  Act  X  of  1877,  to  set  aside  his 
order  dismissing  the  appeal  in  default  and  to  direct  him,  as  we 
hereby  do,  to  take  up  the  petition  of  appeal  again  upon  a  date  of 
which  the  appellant  shall  have  notice  aud  pass  an  order  thereon, 
either  confirming  the  decision  of  the  lower  Court,  or  that  a  date 
be  fixed  for  hearing  the  appeal  of  which  notice  shall  be  given  to 
the  respondent. 

We  treat  the  petition  of  appeal  to  this  Court  as  an  informal 
application  under  Section  622  ;  but  as  the  appellaut  has  been  mis 
taken  in  his  procedure  we  give  him  no  costs  of  tha  proceedings  in 
this  Court. 


No.  49. 
DOULATYA  and  BHAGWANA,— (Defdts.),—  APPELLANTS, 
Appellate  Side.  <  Versus 

KHEMAN  and  BIHARL— (Plaintiffs),—  RESPONDENTS. 

Case  No.  81  of  1878. 

(Smyth  and  Elsmie,  JJ.  ) 

Act  IV  of  1872— Sections  7  and  10—  Custom— Pre-emption— Mort- 
gage—'Found  by  the  custom  of  mouza  Majiri,  Tah.sil  and  /ilia  Umbilla,  that 
the  right  of  pre-emption  extends  to  mortgages  ;  and  held,  following  No. 
53  Punjab  Record  1877,  that  effect  must  be  given  to  such  custom  under 
Section  7,  Act  IV  of  1872,  notwithstanding  Section  10  of  that  Act. 

Regular  appeal  from  order  of  Commissioner,  Umballa  Division, 
dated  22nd  October  1877. 

This  was  a  claim  to  a  right  of  pre-emption  in  respect  of  a 
mortgage  of  19  bigas  of  land  in  mouza  Majri,  Tahsil  and  Zilla 
Umballa.  The  Court  of  first  instance  dismissed  the  suit  on  the 
ground  that  Section  10,  Act  IV  of  1872  did  not  allow  a  right  of 
pre-emption  in  respect  of  temporary  alienations. 

The  Commissioner,  on  appeal,  reversed  the  first  Court's  judg- 
ment aud  decreed  the  claim,  in  the  following  judgment : — 

"  It  is  clearly  recorded  in  the  wajib-ul-arz  that  the  right  of 
"  pre-emption  extends  to  mortgages.  There  is  nothing  in  Act 
"IV  of  1872  regardiug  pre-emption  that  sets  aside  this  right, 
"  which  is  established  by  the  custom  of  the  village." 
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From  this  order  the  defendants  appealed  to  the  Chief  Court. 
The  judgment  of  the  Court  was  delivered  by 

Smyth,  J. — There  is  an  entry  in  the  icajib-ul-arz  to  the  effect   Xlth  Moy  1S73. 
that  the  right  of  pre-emption    extends  to    mortgages  as  well  t 
sales.     The    defendants'  answer,    in  which    they   stated    that  the 
mortgage   was  offered   to  all   the  co-sharers   iu  the    village,    also 
supports  the  allegation  of  plaintiffs  that  by  local  custom  the  right 
of  pre-emption  extends  to  moi  That  being  so,  we  consider 

that  under  Section  7,  Act  IV  of  1872,  eftect  must  be  given  to  the 
n,  and    in  so   boiling  we   follow  the    decisiou  of  this  Court 
iu  Punjab  Record  for  187 7,  No.  53. 

It  does  not  appear,  however,  that  according  to  the  provisions 
of  the  wajib-nl-arz,  Behari  is  entitled  to  the  right  as  he  is  not  a 
khewatdar.  We  therefore  so  far  modify  the  Commissioner's  decree 
as  to  confine  it  to  Kheman  alone  ;  and  he  must  lodge  the'mortgage 
money  in  the  Court  of  first  instauce  within  one  month  from  the 
date  of  his  being  informed  of  this  order  by  the  Deputy  Com- 
missioner. The  date  of  his  being  so  informed  should  be  recorded : 
subject  to  this  modification  the  defendants'  appeal  is  dismissed. 
The  parties  will  bear  their  own  costs  iu  this  Court. 


t 


No.  50. 
SODHI  INDAR  SING,— (Plaintiff),— APPELLANT. 

Vtrsus  K  Appellate  Side. 

BHAGA  AND  OTHERS,— (  Defendants  ),— RESPONDENTS.    J 
Case  No  153  of  1878. 
(  Smyth  and  Elsmie,  J  J.  ) 


Tenancy  Act.  XXVIT1  ef  1868,  Sections  2  and  11— Enhancement  of 
rent — Agreement. — Defendants    held   certain   land  under  an   agreement, 
10th  Aujrn  -  ie   terms  of  which  were   also  embodied  in  the 

wajih-nl-arz  of  the  villase.  entitling  them  to  hold  the  land  for  ever  as 
cultivators,  giving  a  certain  share  of  the  produce  to  plaintiff.  In  a  suit 
brought  by  plaintiff,  held  that  he  was  not  entitled  to  enhancement  of  rent 
under  Section  11.  by  reason  of  Section  2,  Act  XXVIII  of  1868. 

Regular  appeal  from  order  of  Commissioner,  Lahore  Division, 
dated  31st  October  IS??. 

I'rotal  Chandar  Chatterji  for  Appellant. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Smyth,    J.— This    was   a    suit    for   enhancement   of  rent,  22nd  May  1878 
and    the    <  ner    holds    that  it  is  not  maintainable.     Wo  ~ 

find  that  tbe  laud    originally  belonged    to    the  defendant's  ances- 

iud  as  they  were  unable  themselves    to  arrange  for  its  culti- 
vation and  pay    the    Government  revenue,    they    made  it  over  in 
etary  right  to  plaintiffs  father  on  certain  terms,  which  are 
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detailed  in  the  document  of  10th  August  1853.  The  defendants 
were  to  hold  the  land  for  ever  as  cultivators,  and  to  give  a  cer- 
tain share  of  the  produce  to  plaintiff.  Terms  to  the  same  effect 
were  embodied  in  the  wajlb-ul-urz,  the  fourth  Sectiou  of  which  pro- 
vided that  the  rates  of  rent  specified  in  the  khationi  should  be 
paid  for  ever  by  the  defendants. 

Under  these  circumstances,  we  consider  that  the  case  comes 
under  Section  2  of  the  Tenancy  Act,  and  that  the  provisions  of 
Chapter  III  of  that  Act,  relating  to  enhancement  of  rent,  are  not 
applicable  here. 

The  rate  of  rent  has  been  fixed  by  agreement,  and  according 
to  the  agreement  plaintiff  is  not  entitled  to  a  decree  for  enhance- 
ment. 

Appeal  dismissed  with  costs. 


1 


No.  51. 
[GANGA  RAM  &  KASHMIRI  MAL,— (Plffs.),— APPELLANTS* 
Appellate  Side.  <  Versus 

RALLA  MAL  &  JAMEYAT  MAL,— (Defdts),— RESPONDENTS. 

Case  No.  920  of  1878. 

(Smyth,  J.) 

Custom — Alienation — Ancestral  house  property— Khatris  of  Jullun- 
dnr. — Found  that  no  custom  existed  restraining  the  alienation  of  ances- 
tral house  property  by  Khatris  of  the  town  of  Jullundur  at  the  instance  of 
possible  reversioners  related  in  the  fifth  degree  from  the  alienor. 

Special  appeal  from  order  of  Additional  Commissioner,    Jullundur 
Division,  dated  20th  March  1878. 

Plaintiffs  sought  to  set  aside  an  admission  made  by  one 
Ralla,  that  a  certain  house  which  they  asserted  to  be  his,  was  really 
the  property  of  Jameyat,  as  the  admission  was  made  in  collusion 
with  Jameyat,  and  with  the  view  of  defeating  the  reversionary 
claims  of  the  plaintiffs,  whom,  if  Ralla  died  without  heirs,  they 
said  they  would  be  entitled  to  succeed. 

The  points  which  plaintiffs  set  out  to  prove  were : — 

I. — That  there  existed  a  custom  in  Jullundur  City  which 
entitled  reversioners,  as  distant  as  they  are  (five  generations  off),  to 
•intervene  and  prevent  alienations  of  ancestral  property  to  their 
prejudice. 

II.  That  in  point,  of  fact,  the  house  in  question  was  really 
Ralla's  and  not  Jameyat's,  though  held  by  the  latter  in  mortgage. 

The  plaintiffs  produced  certain  evidence  to  the  alleged 
custom;  but  none  at  all  to  the  second  issue  :  the  Court,  therefore, 
held  that  it  was  useless  to  decide  the   first   issue   which  related 
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simply  to  the  law   bearing  on  the  facts,    which   facts    the  second 
issue  was  directed  to  bring  out. 

The  plaintiff,  Gauga  Ram,  is  a  professional  "  arzi  navis;'  (and 
the  first  Court  held)  presumably  well  acquainted  with  the  proce- 
dure of  the  Courts  and  the  laws  of  evidence,  and  he  was  assisted  by 
a  Pleader,  of  whom  the  Court  wrote  that  he  was  one  of  the  ablest 
in  Jullundur,  yet  the  only  evidence  to  the  second  issue  which  he 
attempted  to  put  forward  was  the  record  of  certain  other  cases, 
in  which  the  parties  were  not  all  the  same,  and  evidence  in  which 
was  not  admissible  uuder  Section  33  or  32  of  the  Evidence  Act. 

The  first  Court,  under  these  circumstances,  held  that,  as  there 
was  an  adjournment  for  production  of  the  evidence  required,  and 
plaintiffs  were  not  only  themselves  educated  men,  but  assisted  by 
a  professional  Pleader  of  ability,  they  could  not  expect  a  further 
adjournment  in  a  case  which  had  already  been  before  the  Courts, 
in  one  form  or  another,  for  years,  and  refusing  the  indulgence  of  a 
further  adjournment,  dismissed  the  case. 

From  this  order,  plaintiffs  appealed  to  the  Additional  Com- 
missioner who  gave  judgment  as  follows  : — 

"  I  consider  that,  under  Section  158  of  Act  X  of  1877  and  143 
"  of  Act  VIII  of  1859,  the  Court  was  certainly  justified  in  dis- 
"  missing  the  case  in  absence  of  the  required  proof  of  the  second 
"  issue,  and  the  Court's  action  ought  not  to  be  interfered  with, 
u  under  these  circumstances,  unless  a  very  clear  case  of  hardship 
"  is  apparent;  but  in  this  instance,  beyond  the  fact  that  the  plaiu- 
"  tiff  and  his  Pleader  ought  to  have  arranged  their  case  better,  is 
"  this  importaut  one,  that  I  do  not  regard  the  proof  adduced  to 
"  the  existence  of  a  custom  restraining  alienation  of  house  pro- 
perty by  Khatris  of  the  town  of  Jullundur  at  the  instance  of 
"  possible  reversioners  related  in  the  fifth  degree  from  the  pro- 
"  prietors,  as  satisfactorily  proved  at  all.  No  doubt  such  custom 
"  of  restraint  on  the  alienation  of  ancestral-  lands  on  the  part  of 
"  zamindars  who  are  childless,  has  been  admitted  possibly  toe 
"  freely  in  our  Courts;  but  the  peculiar  village  customs  which  are 
"  regarded  as  having  brought  about  this  state  of  things  amongst 
<;  the  agricultural  commuuity,  are  not  generally  recoguised  in 
u  towns  aud  in  connection  with  shops  and  dwelling  houses. 

"  The  appeal  is  therefore  dismissed  with  costs." 

On  special  appeal  to  the  Chief  Court,  the  appeal  was  rejected 
at  a  preliminary  hearing  by  the  following  order  of 

Smyth,  J.— After  perusing  these  papers   and  questioning  the  2ht  Jwie  1878. 
appellants,  I  consider  that  ground  for  special  appeal   is  not  made 
out. 

The  Additional  Commissioner  finds  the  question  of  custom 
against  the  plaiutiffs,  and  there  is  no  sufficient  reason  to  suppose 
that  this  finding  is  erroneous.     Appeal  dismissed. 


Appellate  Side, 
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No.  52. 

KHANA,— (Plaintiff ),—  APPELLANT, 

Versus 

HOSSEIN  KHAN  AND  FAIZ  MAHOMED  KHAN,— (Defdts.) 

RESPONDENTS. 

Case  No.  852  of  1877. 

(  FlTZPATRICK  AND    PLOWDEX,  JJ.) 

Limitation  Act,  IX  of  1871,  Section  15 — Suit  instituted  in  wrong 
Court. — Proceedings  before  Revenue  Officer. — Plaintiff  applied  in  1875.  in 
respect  to  the  land  in  suit,  to  the  Deputy  Commissioner,  as  Revenue  Officer, 
to  be  settled  with,  on  which  proceedings  were  taken  which  remained 
pending  some  time.  The  present  suit  for  possession  was  admittedly 
barred,  unless  the  period  during  which  those  proceedings  were  pending 
could  be  excluded  under  Section  15,  Act  IX  of  1871,  in  computing  the 
period  of  limitation. 

Held  that  the  application  of  1S75  was  not  a  suit  founded  upon  the 
same  right  to  sue  as  the  present  and  in  good  faith  instituted  in  a  wrong 
Court,  and.  therefore,  that  the  time  during  which  the  revenue  proceedings 
were  pending  could  not  be  excluded  in  computing  the  period  of  limitation. 

Regular  appeal  from  order  of  Commissioner,  Vmballa  Division, 
dated  9th  March  1877. 

Rattigan  for  Appellant. 

Kali  Prosono  Roy  for  Respondents. 

The  facts,  so  far  as  they  are  material  to  this  report,  are  suffi- 
ciently stated  in  the  judgment  of  the  Chief  Court  which  was 
delivered  by 

Fitzpatrick,  J. — Mr.  Rattigan,  who  appears  for  the  plaintiff,  gfo  yovr,  1877. 
appellant,  admits  that  the  suit  is  barred  by  lapse  of  time  unless 
the  plaintiff  is  allowed  a  deduction,  under  Section  15  of  the  Limi- 
tation Act  of  1871,  in  respect  of  the  time  during  which  certain 
proceedings  instituted  by  him  in  the  Court  of  the  Deputy  Com- 
missioner on  the  30th  August  1875,  remained  pending. 

\Ve  are  clearly  of  opinion  that  no  such  deduction  can  be 
allowed.  The  proceedings  in  question  were  simply  proceedings 
taken  on  an  application  to  be  settled  with,  made  to  the  Deputy 
Commissioner  as  Revenue  Officer. 

It  is  utterly  out  of  the  question  to  contend  that  such  an 
application  (which  we  may  observe  related  to  a  matter  expressly 
excluded  by  Section  65  of  the  Laud  Revenue  Act  from  the  cogni- 
zance of  the  Civil  Courts)  was  a  suit  founded  upon  the  same  right 
to  sue  as  the  present  and  in  good  faith,  i,  e.,  with  due  care  and 
attention,  instituted  in  a  wrong  Court. 

Wu  dismiss  the  appeal  with  costs. 
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No.  53. 

GOUHAR  AND  OTHERS,— (Defendants),— APPELLANTS, 

Versus 
FAZLA  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Case  No.  1460  of  1877. 
(  Plowden  and  Smyth,  JJ.) 

Occupation  of  land  by  person  without  title — Erection  of  building* — 
Delay  on  part  of  owner  in  bringing  suit — Acquiescence — Belief  to  which 
occupier  without  title  is  entitled. — Defendants  occupied  and  erected  hatchn 
buildings  upon  land  belonging  tp  the  plaintiffs.  After  a  period  of  6  or  7 
years  plaintiffs  sued  to  eject  the  defendants  from  the  land.  Held  that 
defendants  were  not  entitled  to  continue  in  possession  of  the  hatcha 
buildings  but  were  entitled  to  remove  the  materials  thereof. 

Mere  delay  on  the  part  of  an  owner  of  land  in  suing  a  person  in  pos- 
session without  title,  who  erects  buildings  on  the  land  he  has  illegally 
occupied,  does  not  entitle  the  possessor  to  be  maintained  in  possession. 
The  particular  relief  to  which  a  possessor  so  situated  is  entitled  must 
depend  upon  the  circumstances  of  the  case. 

Regular  appeal  from  order  of  Commissioner,  Rawalpindi  Division, 
dated  14th  July  1877. 

The  plaintiffs  in  this  suit  sought  to  eject  defendants  from  34 
Jcanals  6  marlas  of  land  occupied  by  them,  which  was  partly  under 
cultivation,  and  partly  sites  of  houses  built  by  the  defendants,  in 
which  they  reside.  The  first  Court  found  that,  beyond  all  doubt, 
the  defendants  had  illegally  occupied  and  made  use  of  the  land 
attached  to  the  shrine,  of  which  the  plaintiffs  are  custodians.  In 
this  finding  the  Commissioner,  on  appeal,  concurred.  Both  Courts 
also  held  that  the  occupation  of  the  houses  had  lasted  for  some 
6  or  7  years  and  that  the  houses  were  katcha  buildings. 

The  first  Court's  order  was  not  quite  clear  as  regards  posses- 
sion of  the  land,  other  than  the  sites  of  the  houses.  As  to  the 
latter,  the  Court  distinctly  refused  to  give  possession  to  the  plain- 
tiffs, but  decreed  them  Rs.  10-8-0  as  compensation  for  the  sites, 
leaving  the  defendants  in  occupation  of  the  houses  they  had  erected 
on  the  ground  of  their  long  residence  in  them.  The  Court  also 
awarded  Rs.  7-13-0  to  the  plaintiffs  as  the  profits  from  cultivation 
of  the  land,  which  item  was  virtually  a  decree  for  mesne  profits, 
which  the  plaintiffs  did  not  claim. 

On  appeal  by  the  plaintiffs,  the  Commissioner  held  that  the 
first  Court  erred  in  holding  that  the  defendants  could  not  be  ousted 
and  in  leaving  them  in  possession  of  their  houses.  "The  defendants," 
he  said,  "  with  their  eyes  open  built  the  houses  on  wuqf  land. 
They  must  make  good  to  the  shrine  its  property." 

The  Commissioner  then  decreed  the  ejectment  of  the  defen- 
dants from  the  land  under  cultivation  and  remitted  the  case  to 
the  first  Court  for  disposal  as  to  the  houses  and  their  sites,  ob- 
serving that  he  saw  three  ways  out  of  the  difficulty.  First,  that 
the  defendants  should   quit  their  houses  retaining  the  right  to 
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remove  the  wood-work:  second,  that  they  should  deliver  possession 
to  the  plaintiffs  receiving  the  price  of  the  wood-work  :  third,  that 
they  should  continue  in  possession  paying  rent  to  the  plaintiffs. 

The  defendants  appealed  to  the  Chief  Court,  insisting  that 
they  could  not  be  ousted  by  plaintiffs  after  an  occupation  of  G  or 
7  years. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Plowdes,  J. — It  is  quite  clear  that  the  whole  of  the  land  in  12tk  Feby.  1878. 
suit  is  the  property  of  the  plaintiffs,  in  their  capacity  of  managers 
of  the  shrine.  The  defendants  have  occupied  it  with  their  eyes 
open,  and  erected  upon  part  of  it  katcka  buildings  which  they 
have  occupied  for  some  years,  and  have  cultivated  the  rest  of  the 
land,  with  the  knowledge  of  the  plaintiffs. 

"We  are  of  opinion  that,  under  these  circumstances,  the  defen- 
dants cannot  successfully  resist  the  demand  of  the  plaintiffs  for 
possession  of  the  land,  including  the  sites  of  the  houses  erected 
upon  it. 

The  leading  case  on  the  equitable  rights  of  persons  occupying 
and  building  on  land  owned  by  another  person  is  the  judgment 
of  a  Full  Bench  of  the  High  Court  of  Calcutta  in  the  case  reported 
at  VI  S.  W.  R.,  228,  (S.  C.  Sup.  Vol.  B.  L.  R.,  F.  B.,  595.) 

The  rule  laid  down  in  that  case  is  that,  according  to  the 
usages  aud  customs  of  the  country,  buildings  and  other  such  im- 
provements made  on  land  do  not  by  the  mere  accident  of  their 
attachment  to  the  soil  become  the  property  of  the  owner  of  the 
soil.  If  he  who  makes  the  improvement  is  not  a  mere  trespasser, 
but  is  in  possession  under  auy  bond  fide  title  or  claim  of  title,  he 
is  entitled  either  to  remove  the  materials,  restoring  the  land  to 
the  condition  in  which  it  was  before  the  improvement  was  made 
or  to  obtaiu  compensation  for  the  value  of  the  building  if  it  is 
allowed  to  remain  for  the  benefit  of  the  owner  of  the  soil,  the  op- 
tion of  taking  the  building  or  allowing  the  removal  of  the  ma- 
terial remaining  with  the  owner  of  the  land  in  those  cases  in 
which  the  building  is  not  taken  down  by  the  builder  during  the 
continuance  of  any  estate  be  may  possess. 

The  case  which  led  to  this  ruling  was  one  in  which  the  per- 
son sought  to  be  ejected  was  in  possession  of  land  as  propietor 
aud  had  erected  pukka  buildings  thereon,  and  had  claimed  a  right 
to  pull  down  the  buildings  and  remove  the  materials. 

The  ruling,  it  is  to  be  observed,  only  defines  the  right  of  bond 
fide  possessors,  and  does  not  treat  of  the  effect  of  acquiescence,  or 
make  any  distinction  between  pukka  and  katcha  buildings.  We 
notice  the  case  because  it  furnishes  a  broad  general  rule,  equitable 
and  capable  of  application  in  many  cases,  although  it  does  not 
provide  specifically  for  such  a  case  as  is  now  under  consideration. 
It  is,  however,  applicable  to  the  present  case  to  this  extent,  that 
the  defendants,  upon  the  facts  we  find,  cannot  be  entitled  as  of 
right  to  any  better  position  than  bond  fide  possessors  would  have 
under  the  general  rule  prescribed. 

Mere  delay  on  the  part  of  an  owner  of  land  in  suing  a  persou 
iu  possession  without  title  who  erects  buildings  on  the  land  he  has 
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illegally  occupied  does  not  entitle  the  possessor  to  be  maintained 
in  possession.  This  has  been  very  lucidly  explained  by  Mr. 
Justice  Turner  in  a  ruling  of  the  Allahabad  High  Court  reported 
at  p.  82,  I.  L.  R.,1  All. 

The  particular  relief  to  which  a  possessor  so  situated  is 
entitled,  must,  we  consider,  depend  upon  the  circumstances  of  the 
case.  PrimA  facie  the  owner  of  the  land  is  entitled  to  recover 
possession  and  the  circumstances  must  be  very  strong  to  justify 
an  order  in  favour  of  the  non-proprietor's  claim  to  retain  possession 
without  the  consent  of  the  owner.  On  the  other  hand,  the  cir- 
cumstances must  be  very  strong  against  the  possessor  to  preclude 
him  from  claiming  any  compensation  whatever  for  the  improve- 
ments he  may  have  made,  or  from  being  indemnified  to  some  ex- 
tent for  his  outlay. 

In  a  case  reported  at  III  S.  W.  E.,  71,  where  acquiescence  on 
the  part  of  the  owner  was  not  proved,  it  was  held  that  he  was  en- 
titled to  possession  of  the  land  against  the  defendant,  a  trespasser,. 
the  latter  being  left  at  liberty  to  remove  the  materials  of  the 
house;  and  the  defendants'  claim  to  remain  in  possession  paying 
rent  was  disallowed. 

In  the  case  at  XVI  S.  W.  JR.,  161,  a  decree  for  possession 
was  given  to  a  plaintiff  who  had  stood  by  and  allowed  the  defen- 
dant to  construct  a  building  on  his,  the  plaintiffs'  land,  it  being 
found  that  the  building  was  not  substantial  and  had  not  cost  much, 
and  that  the  materials  might  be  removed  without  difficulty. 

The  cases  we  have  just  cited,  taken  in  connection  with  the 
general  rule,  suffice  to  show  that,  under  the  circumstances  of  the 
case  before  us,  the  defendants  are  not  entitled  to  insist  upon  con- 
tinuing in  possession  of  the  hatcha  buildings  they  have  erected, 
while  they  are  entitled  to  remove  the  materials  of  these  buildings, 
if  they  be  minded  to  do  so. 

We  are  unable,  therefore,  to  accept  this  appeal  and  reverse 
the  Commissioner's  order  in  so  far  as  it  leaves  it  possible  that  the 
defendants  shall  be  ejected  upon  such  terms  as  the  first  Court 
may  decree,  in  pursuance  of  the  directions  given  by  the  Com- 
missioner in  remitting  the  case. 

The  Commissioner's  order,  as  is  apparent  from  the  observations 
wo  have  made,  still  leaves  it  open  to  the  first  Court  to  decree  that 
the  defendants  shall  remain  in  possession  on  condition  of  paying 
rent,  and  against  this  order  no  objection  has  been  preferred  by  the 
plaintiff.  We  do  not,  therefore,  find  it  necessary  to  modify  the  Com- 
missioner's order,  but  as  it  is  not  fiual,  and  the  decree  of  the  first 
Court  will  be  open  to  appeal  up  to  this  Court,  we  have  stated  in 
some  detail  the  law  applicable  to  this  case,  for  the  guidance  of  the- 
first  Court,  which  may  now  be  briefly  summarised  as  follows. 

The  defendants  are  entitled  at  least  to  remove  their  materials 
and  to  have  a  reasonable  time  (say  a  month)  to  do  so.  The  plain- 
tiffs may  elect  to  retain  the  buildings  erected,  but  in  that  case 
they  must  pay  such  compensation  as  the  Court  shall  direct,  after 
enquiry  into  their  present  value,  if  they  insist  upon  ejecting  the 
defendants.  If  they  are  content  to  permit  the  defendants  to 
remain  in  possession,   the  latter   consenting   to    this   course,    the 
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parties  should  be  left  to  settle  for  themselves  the  terms  upon 
•which  the  occupation  shall  continue,  and  the  snit  for  possession 
should  be  dismissed,  so  far  as  it  relates  to  the  buildings. 

In  regard  to  the  land  other  than  that  occupied  by  the  build- 
ings, the  order  of  the  Commissioner  is  upheld. 

As  the  appeal  of  the  defendants  virtually  fails  iu  its  object, 
it  must  be  dismissed  with  costs. 


No.  54. 
NANAK  CHAND,— (Defendant),— APPELLANT,  j 

Versus  >  ArpELiATE  Side. 

SAIN  DITTA,— (Plaintiff),— RESPONDENT.  J 

Case  No.  1061  of  1877. 
(  Plowdex,  Smyth  and  Elsmie,  JJ.) 

Jurisdiction — Valuation  of  pre-emption  suit  for  purposes  of — Held 
by  the  Full  Beach,  that  suits  to  enforce  a  right  of  pre-emption  must  as  a 
rule  be  valued  according  to  the  market  value  of  the  property  in  respect  of 
■which  the  right  is  claimed,  for  the  purpose  of  determining  whether  the 
suit  falls  within  the  pecuniary  limits  of  the  jurisdiction  of  a  particular 
Court. 

Civil  judgment  No.  62  Punjab  Becord.  1S75.  overruled. 

Held  by  the  Division  Bench,  where  the  Tahsildar,  having  jurisdiction 
up  to  Ks.  300.  entertained  a  suit  for  pre-emption  in  respect  of  property  the 
market-value  of  which  was  found  to  be  at  least  Ks.  800,  that  the  suit  was 
beyond  the  jurisdiction  of  the  Tahsildar. 

Special  appeal  from  order  of  Additional  Commissioner,  Jullun- 
dur  Division,  dated  ZJfth  April  1877. 

Bates  for  Appellant. 
Rivaz  for  Respondent. 

This  was  a  claim  to  enforce  a  right  of  pre-emption  to 
certain  laud  and  a  house,  which  had  been  sold  for  Rs.  800. 
The  value  of  the  house  was  given  at  Rs.  100  in  the  plaint, 
and  the  value  of  the  land  at  Rs.  1424-S,  computed  in  accordance 
with  clause  G,  Section  7  of  the  Court  Fees'  Act,  1870.  The  suit 
was  instituted  in  the  Court  of  the  Tahsildar  of  Jullundur  who 
had  jurisdiction  in  suits  to  the  value  of  Rs.  300.  The  Tahsildar 
decreed  the  claim  on  payment  of  Rs.  800,  which  plaintiff,  before 
him,  had  agreed  to  pay.  The  Judicial  Assistant  on  appeal  dismis- 
sed the  suit  as  barred  by  limitation. 

The  plaintiff  thereupon  appealed  to  the  Additional  Commis- 
sioner. Before  that  officer,  the  objection  was  raised  by  defendant 
that  the  Tahsildar  had  no  jurisdiction  over  the  suit.  The  Addi- 
tional Commissioner  apparently  was  of  opinion  that  the  Tahsildar 
had  no  jurisdiction,  but  considered  himself  bound  to  follow  the 
■dccisioa  of  the  Chief  Court  reported  as  No.  02,  Punjab  Record,  1870. 
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On  the  question  of  limitation,  the  Additional  Commissioner 
reversed  the  order  of  the  Judicial  Assistant,  and  accordingly  re- 
Stored  that  of  the  Tahsildar. 

The  defendant  accordingly  appealed  to  the  Chief  Court. 

Bates,  for  appellant,  contended  that  the  Tahsildar  had  no  juris- 
diction to  entertain  the  suit,  the  value  of  the  subject-matter  of 
the  suit  being  more  than  Rs.  300,  which  sum  was  the  pecuniary 
limit  of  the  Tahsildar's  jurisdiction.  He  cited  the  cases  reported 
at  pp.  588  and  548,  I.  L.  R.,  1  Bom. 

Rivaz,  for  respondent,  relied  upon  the  ruling  of  the  Chief  Court 
No.  62,  Punjab  Record,  1875,  which  had  been  followed  by  the 
Additional  Commissioner. 

The  case  was  heard  by  Plowden  and  Smyth,  JJ.,  and  referred 
to  a  Full  Bench  by  them  in  the  following  order  which  was  de- 
livered by 

2nd  April  1878.  Plowden,  J. — With  reference  to  the  Bombay  cases  quoted, 

and  the  case  at  XII B.  L.  R.,  115,  which  was  a  suit  for  pre-emption 
in  which  the  point  now  raised  was  considered,  we  think  that  there  is 
sufficient  doubt  thrown  upon  the  soundness  of  the  ruling  of  the 
Division  Bench  of  this  Court,  to  justify  our  referring  the  question 
involved  to  the  Full  Bench  of  the  Court  for  reconsideration. 

The  question  we  refer  is : — In  what  manner  is  a  suit  to  enforce 
a  right  of  pre-emption  to  be  valued,  for  the  purpose  of  determining 
whether  it  falls  within  the  pecuniary  limits  of  the  jurisdiction  of 
the  Court  in  which  the  suit    is  instituted? 

The  judgment  of  the  Full  Bench  (Plowden,  Smyth  and 
Elsmie,  JJ.)  was  delivered  by 

IGth  April  1878  Plowden,  J. — With  reference  to  the  cases  cited  in  our  order 

'  of  reference,  to  the  terms  of  Section  17  of  Act  IV  of  1872  (the 
Punjab  Laws'  Act)  as  to  the  form  of  decree  to  be  made  in  a  pre- 
emption suit  under  that  Act,  namely,  a  decree  directing  the  defen- 
dant to  sell  the  property  in  respect  of  which  the  right  is  claimed 
to  the  plaintiff  at  the  fair  market-value,  and  to  the  fact  that  in 
practice  a  pre-emption  suit  ordinarily  prays  for  possession  condi- 
tionally upon  payment  of  the  market-value,  we  consider  that  such 
suits  must,  as  a  rule,  be  valued  according  to  the  market-value  of 
the  property  in  respect  of  which  the  right  is  claimed,  for  the 
purpose  of  determining  whether  the  suit  falls  within  the  pecuniary 
limits  of  the  jurisdiction  of  a  particular  Court. 

This  case  will  be  returned  to  the  Division  Bench  for  disposal. 

The  case  was  remitted  back  to  the  Division  Bench   (Plowden 
and   Smyth,   JJ.),    when   the  following  judgment   was  delivered 

by 

Plowden,  J. — The  market-value  of  the  property  in  suit  has 

16th  April  1878.  bgen  held  m  t'lus  case   t0   be  at  least  Rs.  800,   and  the  suit  was 

therefore,  under  the  ruling  of  the  Full  Bench  upon  the  reference 

made  in, 'our  order  of  the  2nd  April,   beyond  the  jurisdiction  of 

the  Tahsildar. 
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The  order  of  the  Lower  Courts  must  accordingly  be  reversed 
and  the  case  be  tried  de  novo  by  a  Court  of  competent  jurisdiction. 
We  send  the  case  for  this  purpose  to  the  Court  of  the  Judicial 
Assistaut,  Julluudur. 

The  stamp  on  this  appeal  will  be  refunded,  and  all  other  costs 
up  to  date  will  be  costs  iu  the  cause  and  follow  the  eveut. 

No.  55. 

SHADI,— (Plaintiff),  ] 

Versus  \  Reference  Side, 

MUSSAMMAT  AISHAX  &  SHAHABUDDIX,— (Defendants).  ) 

Case  No.  2  of  1878. 
(  Plowdex  and  Smyth,  J  J.) 

Plaint,  return  of.  after  trial  on  the  merits — Power  of  Appellate  Court. 
An  Appellate  Court  has  power  to  direct  the  return  of  aplaint.  notwithstand- 
ing a  trial  upon  the  merits  in  the  first  Court,  if  it  be  found  that  such  Court 
ought  to  have  returned  it  under  Section  57  (a)  of  Act  X  of  1877. 

Case  referred  by  the  Judge  Small  Cause  Court,  Amritsar,  under 
Section  617,  Act  X  of  1877. 

Stated  case. — The  plaint  presented  here  is  the  same  that  wag 
presented  in  the  District  Court  on  which  the  lengthy  investigation 
was  made  and  a  decree  followed.  In  the  Appellate  Court,  on  the 
plea  that  the  District  Court  was  without  jurisdiction,  the  decree 
was  cancelled  and  the  plaint  was  returned  to  the  plaintiff  by  the 
Appellate  Court  to  present  to  the  Small  Cause  Court  if  he  chooses. 

The  question  is,  whether  this  Court  can  accept  such  a  plaiut. 
There  has  been  no  ruling  on  this  point.  It  is  quite  clear  from 
Act  X  of  1877  that  no  plaint  can  be  returned  after  registration, 
inasmuch  as  there  is  no  provision  on  the  point  except  in  Section 
20  relative  to  staying  proceedings.  The  rules  for  returning 
plaints  are  laid  down  in  Sections  53  and  57. 

The  Chief  Court  distinctly  ruled  under  the  old  Code,  Xo.  39 
of  1872,  that  a  plaint  could  not  be  returned  after  decree,  but  iu 
two  subsequent  cases  it  ordered  the  return  of  the  plaint. 

There  is  thus  a  conflict  of  rulings  and  as  the  point  is  an  im- 
portant one,  I  beg  to  refer  it  to  the  Chief  Court  for  decision,  viz., 
can  a  plaiut  on  which  an  investigation  aud  decree  have  followed 
be  accepted  by  another  Court  on  its  being  returned  to  the  plain- 
tiff by  the  Appellate  Court? 

The  judgment  of  the  Chief  Court  was  delivered  by 

Plowden,  J. — On  the  facts  stated,  we  are  of  opiuiou  that  an   3rd  May  1S78. 
Appellate  Court  is  competent  to   pass   an   order   directing  the  re- 
turn of  a  plaint  to  the  plaintiff,  notwithstanding  a  trial   upou  the 
merits  iu  the  Court  of  tirst  instance,  if  it  be   found  by  the  Appel- 
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late  Court  that  the  first  Court  ought  to  have  returned  the  plaint 
under  Section  57  (a)  of  Act  X  of  1877,  on  the  ground  that  the 
suit  was  exclusively  cognizable  by  a  Small  Cause  Court. 


No.  56. 


Appellate  Side, 


(  SHAH  MUHAMMAD,— (Plaintiff),— APPELLANT, 

)  Verstis 

JMUSSUMMAT  IMAM  BIBI  &  KARM   DAD,— (Defendants),— 
(  RESPONDENTS. 

Case  No.  1864  of  1877. 

(  Plowden  and  Smyth,  JJ. ) 

Khana  damad  {resident  son-in-law) — Succession — Custom — Gvjrat. — 
Found  by  the  custom  of  Parganah  Gujrat,  that  a  son-in-law,  who  has 
been  brought  up  and  married  in  his  father-in-law's  house,  has  lived  there 
continuously  to  his  death,  and  been  joint  in  cultivation  with  him,  is  enti- 
tled to  succeed  to  his  land  with  the  consent  of  the  widow  and  in  accord- 
ance with  the  expressed  desire  of  the  deceased  proprietor. 

Special  appeal  from  order  of  Commissioner,  Rawalpindi  Division, 
dated  4th  October  1877. 

Bates  for  Appellant. 

This  was  a  claim  to  cancel  a  gift  of  laud  in  mouza  Shadiwal, 
Tahsil  Gujrat. 

The  plaintiff,  as  nephew  of  Nur  Muhammad,  deceased  proprie- 
tor, claimed  to  succeed  to  the  land  in  preference  to  Nur  Muham- 
mad's son-in-law,  Karmdad.  It  appeared  that  the  deceased  Nur 
Muhammad  took  Karmdad  as  a  regular  khana  damad,  and  that  he 
had  lived  with  him  and  cultivated  his  land  for  28  years.  His  wife, 
Nur  Muhammad's  daughter,  was  still  alive  aud  there  were  several 
children  all  born  in  Nur  Muhammad's  house.  Nur  Muhammad's 
widow  recently  made  a  gift  of  the  land  to  Karmdad. 

The  lower  Courts  were  of  opinion,  under  the  circumstances, 
that  there  was  primd  facie  reason  to  suppose  .-that  it  was  Nur 
Muhammad's  intention  to  make  a  gift  of  his  land  to  his  son-in-law, 
though  he  died  without  doing  so  formally,  and  that  the  widow  in 
making  the  disputed  gift  was  merely  carrying  out  her  late 
husband's  wishes;  and  finding  that  custom  was  not  opposed  to 
such  transfers,  they  upheld  the  gift. 

Bates,  for  appellant,  contended  that  no  custom  had  been 
established  to  validate  the  gift  and  that  Karmdad,  having  in- 
herited his  share  of  ancestral  land,  was  not  entitled  to  succeed 
to  the  land  in  dispute  as  khana  damad. 

The  judgment  of  the  Chief  Court  was  delivered  by 

3rd  May  1S7S.  Plowden,  J. — After  hearing  counsel  for   the   appellant,    we 

consider   that   he  has   failed  to    establish    sufficient  ground    for 
an  order  directing  the  re-opening  of  the  enquiry  into  this  case. 
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Both  the  Lower  Courts  in  deciding  the  case  have  adverted 
to  custom  and*  we  find  no  ground  for  supposing  that  further 
enquiry  would  shew  that  a  son-in-law  who  has  been  brought  up 
and  married  in  his  father-in-law's  house,  has  lived  there  continu- 
ously to  his  death,  and  -been  joint  in  cultivation  with  him,  i3 
incompetent  to  succeed  to  his  land  with  the  consent  of  the  widow 
and  in  accordance  with  the  expressed  desire  of  the  deceased 
proprietor. 

Custom  in  the  Punjab  generally  is  in  favour  of  the  succession 
of  a  ghar  damad,  under  circumstances  such  as  are  found  in  tin* 
case,  and  the  extract  from  the  riwaj-i-am  filed  with  the  record 
favours  the  recognition  of  a  right  of  succession  iu  ghar  damads 
iu  the  parganah  of  Gujrat,  from  which  this  case  has  come. 

The  appeal  is  dismissed  with  costs. 

No.  57. 
ILAHIA  AND  2  OTHERS,— ( Defendants  ),— APPELLANTS,  ) 

Versus  V  Appellate  Side. 

SADHARA  AND  5  OTHERS,— (Plaintiffs)— RESPONDENTS.  ) 
Case  No.  33  of  1873. 
(  Smyth  and  Elsmie,  JJ.  ) 

Act  IX  of  \S73,  Scctwn  5 — Second  regular  appeal — Modification,  en 
point  material  to  merit*  of  ease. —  Plaintiffs  in  the  first  Court  obtained  a 
decree  for  possession  of  land  on  payment  of  compensation  to  defendants  for 
a  building  thereon,  the  materials  of  which,  however,  defendants  were 
allowed  the  option  of  removing  in  lieu  of  compensation.  The  plaintiffs 
appealed  to  the  Judicial  Assistant,  who  modified  the  order  of  the  first 
Court  by  setting  aside  that  part  of  it  awarding  compensation,  reserving 
liberty  to  the  defendants  to  remove  the  materials  of  the  building.  At 
the  same  time  the  Judicial  Assistant  dismissed  a  cross-appeal  brought  by 
defendants. 

Held  that  the  Judicial  Assistant's  decision  on  plaintiffs'  appeal  modi- 
fied the  decision  of  the  first  Court  on  a  point  material  to  tlie  merits  of  the 
case,  and.  therefore,  under  Section  •">,  Act  IX  of  1873,  a  second  regular 
appeal  on  the  whole  case  lay  to  the  Commissioner. 

Special    appeal  from    order   of    Commissioner,    Lahore    Division, 
dated  20th  October  1877. 

Kali  Prosono  Roy  for  Appellants. 
Tara  Bahib  Chatterji  for  Respondents. 

The  Court  of  first  instance  gave  plaintiffs  a  decree  for  pos- 
session of  the  laud  in  dispute  on  condition  of  paying  compensa- 
tion to  the  defendants  for  the  building  thereon,  the  option  being 
allowed  to  defendants  to  remove  the  materials  of  the  building 
in  lieu  of  compensation. 

The  plaintiffs  appealed  to  the  Jndioial  Assistant  on  tho 
ground  that  defendants  were  not  entitled  to  receive  oouipeusatioll 
but  only  to  remove  their  materials. 
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The  Judicial  Assistant  accepted  the  appeal  of  the  plaintiffs, 
and  gave  plaintiffs  a  decree  for  possession  of  the  land,  with  liberty 
to  defendants  to  remove  the  materials  of  the  building.  At  the 
same  time  and  by  the  same  decision,  the  Judicial  Assistant  dis- 
missed a  cross  appeal  which  had  been  brought  by  the  defendants. 

From  this  decision  the  defendants  brought  a  second  regular 
appeal  to  the  Commissioner,  in  which  they  sought  to  re-open  the 
whole  case  on  the  merits,  but  the  Commissioner  considered  that 
he  could  not  hear  the  appeal  as  it  did  not  relate  to  the  question 
of  compensation,  which  was  the  only  question  on  which  there  had 
been  a  difference  of  opinion  between  the  two  Lower  Com-ts. 

The  defendants  accordingly  appealed  to  the  Chief  Court. 

The  judgment  of  the  Court  delivered  by 

8th  May  1878.  Smyth,  J. — The  first  objection  taken  in  appeal   is  that  the 

Commissioner  erred  in  refusing  to  give  a  decision   on   the  merits 
of  the  case.     We  think  that  this  objection  must  prevail. 

We  consider  that  the  Judicial  Assistant's  decision  on  plain- 
tiffs' appeal  modified  the  decision  of  the  first  Court,  on  a  point 
material  to  the  merits  of  the  case,  and,  therefore,  under  Section  5, 
Act  IX  of  1873,  which  was  the  law  in  force  at  the  time,  it  was 
competent  to  the  Commissioner  to  receive  a  second  appeal  on  the 
whole  case. 

We  accordingly  accept  this  appeal  and  remand  the  case  to 
the  Court  of  the  Commissioner  for  decision  of  the  appeal  which 
was  instituted  iu  his  Court  on  the  merits. 

The  stamp  on  this  appeal  will  be  refunded  ;  the  other  costs  of 
this  appeal  will  be  costs  in  the  cause  and  will  follow  the  result. 


No.  58. 
ABDUL  MAJID,— (Defendant),— APPELLANT, 

Appellate  Side.  <  Versus 

FAZL  HAQ,— (Plaiutiff),— RESPONDENT. 

Case  No.  1730  of  1877. 

(Plowden  and  Smyth,  JJ.) 

Civil  Procedure  Code  {Art  VIII  of  1859)  Sections  $$  and  37G.—  De- 
cree on.  confession — Review — Agent,  authority  of,  to  confess  judgment — Cir- 
cumstances under  which  principal  is  entitled  to  relief. — On  24th  February 
1877,  plaintiff  instituted  a  suit  against  defendant  to  establish  his  rujht  to 
the  office  of  Diwan  of  the  khangah  of  Miran  Sahib  at  Thuska,  and  to 
ghare  in  the  management  of  the  institution.  Defendant  was  summoned 
for  20th  March  1877  for  settlement  of  issues.  On  7th  March  1877,  before 
the  summons  was  served,  defendant's  general  agent  or  muktar,  Mahomada 
Shah,  appeared  and  confessed  judgment,  upon  which  a  decree  was  passed 
in  favour  of  plaintiff. 

On  29th  March  1877  defendant,  through  his  pleader,  applied  for  review 
of  judgment  on  the  grounds  that,  1st.,  the  decree  on  confession  of  judgment 
had  been  passed  before  the  date  fixed  for  hearing,  and  2nd.,  that  the  confes- 
sion of  judgment  had  been  made  without  defendant's  consent  or  authority. 
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The  application  was  rejected  on  the  ground  that  Mahomada  Shah's  power 
of  attorney  gaveiiim  power  to  confess  judgment  anil  bind  defendant. 

Held  by  Smyth,  J.,  following  No.  37,  Punjab  Retiord,  1877,  that  defen- 
dant was  entitled  to  relief,  unless  it  could  be  shown  that  the  agent  was 
in  point  of  fact  expressly  or  impliedly  authorized  to  make  the  confession 
of  judgment  sought  to  be  impeached. 

Held  by  Plowden,  J.,  that  even  if  the  power  of  attorney  was  sufficient 
in  itself,  and  without  aay  further  instrument  of  authorization  to  confer 
upon  the  agent  authority  to  confess  judgment  generally,  the  defendant 
would  be  entitled  to  relief  if  he  could  show  that  the  general  authority 
had  in  the  particular  case  been  exercised  in  such  a  manner  or  with  such 
results  that  it  would  be  unjust  to  hold  him  bound  by  his  agent's  act. 

Per  Plowden,  J.  Under  the  Code  of  Civil  Procedure,  a  decree  by  con- 
sent may  be  set  aside  by  review  if  the  attainment  of  the  ends  of  justice 
require  it,  and,  therefore,  that  if  it  appeared  that  the  confession  of  judg- 
ment had  been  made  by  the  agent  under  such  circumstances  that  it 
operated  as  a  fraud  upon  the  defendant,  or  was  made  in  error  or  acted 
as  a  surpise  upon  him,  he  would  be  prima  facie  entitled  to  the  relief 
Bought. 

Special  appeal  from  the  order  of  Commissioner,    Umballa  Division, 
dated  the  26th  October  1877. 

Spitta  for  Appellant. 

Ludlam  and  Kali  Prosono  Roy  for  Respoudeut. 

The  defendaut  in  this  case  is  the  Sajada  Nash  in  of  the 
Khangah  ofMiran  Sahib  at  Thuska  iu  the  Umballa  District.  On 
the  15th  October  1876,  he  presented  au  application  to  the  Deputy 
Commissioner  of  Umballa,  stating  that  he  had  suspended  his 
general  mukhtar,  Walli-ulla,  and  that  any  suits  which  might, 
thereafter  be  instituted  by  Walli-ulla  in  defendant's  name  should 
not  be  heard,  and  praying  that  Walli-ulla  might  be  called  upon  to 
deliver  up  the  seal  which  he  held  aud  any  papers  in  his  possession 
relating  to  the  Khangah.  Orders  were  passed  on  this  petition  on 
the  17th  October  1876.  On  the  18th  October  187G,  Walli-ulla 
died  leaviug  a  sou  aged  two  years,  the  present  plaiutiff   Fazl  Haq. 

On  the  24th  February  1877,  Fazl  Haq,  through  his  agents,  in- 
stituted the  preseut  suit  against  the  defeudatit  to  establish  his  right 
to  the  office  of  Diwan  of  the  Khaugah  and  to  share  in  the  manage- 
ment of  the  institution.  Iu  his  plaint  he  stated  that  the  office  had 
been  held  for  generations  by  his  ancestors,  that  it  was  hereditary 
in  his  family,  and  that  very  extensive  powers  pertained  to  it. 

The  plaint  came  before  the  Extra  Assistant  Commissioner, 
Partab  Sing,  who,  on  the  5th  March  1877,  recorded  au  order  sum- 
niouiug  the  defendant  to  appear  ou  the  20th  March  for  tho 
settlement  of  issues.  Ou  the  7th  March,  before  the  summons  was 
served,  the  defendant's  general  agent  or  mukhtar,  Mahomada 
Shah,  attended  iu  the  Extra  Assistant  Commissioner's  Court  and 
filled  an  ikbaldawa  or  confession  of  judgment,  iu  which  he  ad- 
mitted plaintiffs  claim  iu  full,  aud  expressly  stated  that  the  office 
of  Diwau  was  hereditary  iu  plaintiff's  family,  aud  that  tlie  Diwan 
could  not  be  dismissed;  and  that  it  was  through  a  mis-apprehen- 
sion that  the  defendant  had  dismissed  plaintiff's  father  in  the 
preceding  October.  The  Extra  Assistaut  Commissioner  accepted 
the  ikbaldawa  and  gave  plaintiff  a  decree,  declaring  his  right  to  the 
office  gf  Diwau. 
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That,  was  on  the  7th  March.  On  the  11th  March,  the  sum- 
mons which  had  been  previously  issued  for  service  on  the  defen- 
dant was  served  on  his  agent,  Mahomada  Shah,  and  the  Nazir 
reported  that  it  could  not  be  served  on  defendant  personally  be- 
cause ho  was  absent  from  the  village.  On  the  29th  March,  the 
defendant,  through  his  pleader,  Mr.  Miller,  applied  for  review  of 
the  judgment  of  the  7th  March  on  the  grounds,  1st.,  that  the 
ikbatdaiva  had  been  accepted  and  judgment  passed  before  the 
date  fixed  for  hearing,  and  2nd.,  that  the  ikbaldaiva  had  been  filed 
without  the  defendant's  consent  or  authority.  The  application 
for  review  came  before  Mr.  Pitcaithly,  Extra  Assistant  Commis- 
sioner, who  refused  to  grant  it,  holding,  as  regards  the  second 
ground,  that  Mahomada  Shah's  power  of  attorney  gave  him  authority 
to  file  the  ihbaldawa  and  to  bind  the  defendant  by  its  provisions. 

The  defendant  then  appealed  to  the  Commissioner  on  the 
ground,  among  others,  that  his  agent,  Mahamada  Shah,  acted  be- 
yond the  scope  of  his  authority  in  confessing  judgment.  The 
Commissioner  considered  that,  by  the  terms  of  the  power  of  attor- 
ney, Mahomada  Shah  had  power  to  confess  judgment,  and  dismis- 
sed the  appeal. 

From  this  order  the  defendant  accordingly  appealed  to  the 
Chief  Court. 

The  following  judgments  were  delivered. 

9th  May  1S78.  Smyth,  J. — (After  shortly  stating  the  facts,    continued.)    In 

special  appeal  to  this  Court  it  is  urged  for  the  defendant,  appel- 
lant, that  the  Lower  Court  was  wrong  in  law  in  holding  that  the 
appellant,  under  the  circumstances  of  the  case,  is  bound  by  the  con- 
fession of  judgment  filed  by  his  agent,  whereby  valuable  rights 
were  relinquished  before  he  had  received  notice  of  the  suit. 

The  question  which  is  raised  in  the  present  cases  is  similar 
to  that  which  was  raised  in  the  case  of  Bctnsi  Lai  v.  Tvriffge, 
(No.  37,  Punjab  Record  for  1877),  where  it  was  held  by  this  Court 
that  an  agent  who  was  conducting  a  suit  on  behalf  of  his  princi- 
pal and  who  relinquished  a  part  of  the  claim,  was  not  authorised 
to  make  such  relinquishment,  and,  therefore,  that  his  principal  was 
not  bound  by  it.  The  question  for  consideration  in  all  such  cases 
appears  to  be  whether  the  agent  was,  in  point  of  fact,  expressly  or 
impliedly  authorized  by  the  principal  to  make  the  admission  or 
file  the  confession  which  the  principal  afterwards  seeks  to  im- 
peach. 

In  the  present  case,  the  extent  of  the  agent's  general  autho- 
rity was  defined  by  the  terms  of  the  mnlcktarnama  of  the  5th 
February  1877.  That  document  is  substantially  as  follows  : — 
"  Whereas  I,  Abdul  Majid,  have  frequently  occasion  to  appear  as 
"  a  party  in  civil  and  other  suits  in  different  Courts,  and  I  can- 
"  not  appear  personally;  therefore  I  have  appointed  my  Peer  Bhai, 
"  Mahomada  Shah  to  be  my  general  mukhtar,  so  that  in  every  case 
"  instituted,  whatever  questions  he  may  put,  or  whatever  questions 
"  he  may  answer,  or  whatever  petitions  he  may  present,  or  if  he 
"  writes  any  iharnama,  or  if  he  appoints  a  mukhtar  or  vakil,  or 
"  produce  or  take  any  doguiueut  {tcmnad),  or  if  he  execute  to  any 
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"  one,  or  cause  to  be  executed  to  me,  auy  transfer  of  land,  whether 
"  temporary  oi»  permanent,  or  receive  money  for  me  from  the 
"  treasury,  besides  the  above,  all  acts  done  by  him  of  whatever 
"  nature  shall  be  accepted  and  ageeed  to  by  me  as  if  they  had 
"  been  done  by  me  personally." 

The  terms  of  the  above  document  are  no  doubt  extremely  4- 
wide,  wider  in  many  respects  than  those  under  which  the  autho- 
rity was  given  to  the  agent  in  Bansi  Lai's  case.  Still,  I  do  not 
think  that  this  documeut,  the  primary  object  of  which  was  to  en- 
able Mahomada  Shah  to  appear  in  Court  on  behalf  of  Abdul  Bfajid 
and  prosecute  and  defend  suits  generally  in  his  name,  can  be  safely 
held  sufficient  of  itself  iu  any  particular  case  to  support  a  finding 
that  authority  was  given  to  Mahomada  Shah  to  relinquish  the  claim 
or  to  abandou  the  defence  altogether  iu  such  case,  or  that  it  operates 
to  estop  Abdul  Majid,  under  all  circumstances,  from  repudiating 
such  acts  of  his  agent.  Authority  of  that  kind  is  not  given  by  the 
deed  in  express  terms,  as,  judging  from  the  numerous  acts  recited 
in  the  deed,  we  should  expect  it  to  have  been,  if  it  had  been  in- 
tended to  be  given.  Moreover,  the  relinquishment  of  a  claim,  or 
the  waiving  of  a  right,  seems  to  me  to  be  an  act  different  in  kind 
from  any  of  the  acts  specified  in  the  deed.  A  power  to  do  an 
act  of  that  kind  would  be  more  nearly  allied  to  a  power  to  make 
a  gift  of  the  principal's  property.  But  could  it  be  contended  that 
the  agent,  though  expressly  empowered  by  the  deed  to  effect 
permanent  transfers  of  his  principal's  land,  could  in  any  particular 
case  and  without  consulting  his  principal,  make  a  free  gift  of  that 
land  to  a  strauger?  So,  although  the  agent  was  empowered  to 
conduct  suits,  it  cannot  I  think  be  contended  that  his  general 
authority  extended  so  far  as  to  enable  him,  without  consulting  his 
principal,  to  give  up  the  subject  of  the  suit  altogether. 

It  may  be  observed  also,  that,  although  the  deed  is  careful  to 
specify  particular  acts  which  the  agent  may  do  in  the  conduct 
of  suits,  it  contains  no  special  reference  to  such  acts  as  the  filing 
of  razinamas  or  ikbaldawas.  I  think,  therefore,  following  the 
ruling  of  this  Court  in  Bansi  Lai's  case,  we  should  hold  that 
Mahomada  Shah  had  not  authority,  merely  by  virtue  of  his  power 
of  attorney,  to  file  a  confession  of  judgment. 

It  was  alleged  that  Mahomada  Shah  did  not  act  merely  of 
his  own  motion  in  filing  the  confession  of  judgment,  but  that,  iu 
filing  it,  he  acted  with  the  knowledge  and  consent  and  by  the 
verbal  direction  of  his  principal,  and  it  was  added  that  defendant 
had  given  him  his  seal  to  affix  to  the  instrument  to  show  that  he 
acted  in  this  particular  matter  with  his  (defendant's)  authority. 
That  question  has  not  been  considered  by  the  Commissioner,  and 
hardly  at  all  by  the  first  Court.  The  fact  that  Mahomada  Shah 
had  defeud:int's  seal  does  not  of  itself  seem  to  be  a  point  of  much 
weight,  as  it  would  appear  from  the  defendant's  application  of 
15th  October  1876  that  he  used  to  leave  his  seal  with  his  mukhtar. 
Still,  if  the  case  goes  back  for  enquiry  and  fresh  decision,  it  might  be 
desirable  to  enquire  and  decide  whether  defendant  did,  in  point  of 
fact,  and  not  merely  by  the  general  power  of  attorney,  authorize 
Mahomada  Shah  to  confess  judgment  in  this  instance  on  his  behalf. 
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I  would  accept  this  appeal  and  remand  the  case  to  the  first 
Court  for  enquiry  and  decision  on  the  above  poi'nt,  and,  in  the 
event  of  its  being  found  that  defendant  did  not  authorize  his 
agent  to  file  the  confession  of  judgment,  for  enquiry  and  decision 
on  the  merits.  Costs  up  to  date  to  be  costs  iu  the  cause  and  to 
follow  the  result. 

9th  May  1878.  Plowden,  J. — I  concur   in  holding   that  this  special   appeal 

must  be  accepted,  and  the  case  remanded  to  the  first  Court. 

The  defendant  applied  for  a  review  of  judgment  and  decree 
passed  upon  an  ikbaldawa  filed  by  one  Mahomada  Shah,  who 
holds  a  general  power  of  attorney  from  him.  One  of  the  grounds 
for  the  application  was  that  "  Mahomada  Shah  had  not  authority 
to  make  the  confession  of  judgment."  Now,  both  the  Courts  have 
disposed  of  this  question  upou  a  consideration  of  the  terms  of  the 
mukhtarnama,  treating  it  as  conclusive  both  upon  the  question 
of  the  agent's  authority  and  of  the  defendant's  title  to  the  relief 
lie  sought. 

I  think  the  Courts  have  failed  to  comprehand  their  own  powers 
and  the  defendant's  position. 

An  application  for  review  of  judgment  in  respect  of  any  decree 
may  be  made  for  any  good  and  sufficient  reason  (Section  376),  and 
it  shall  be  granted  if  the  Court  is  of  opinion  that  the  review  is  re- 
quisite for  the  ends  of  justice  (Section  378).  A  decree  passed  under 
Section  98  upon  an  agreement  or  a  compromise  is  not  excepted  from 
the  operation  of  either  of  the  above  quoted  Sections,  and  may,  there- 
fore, like  any  other  decree,  be  reviewed,  if  it  appear  requisite  for 
the  ends  of  justice. 

In  the  present  case,  the  Courts,  by  rejecting  the  application, 
have  virtually  decided  that  a  review  is  not  requisite  for  the  ends 
of  justice,  and  they  have  done  so  without  investigating  the  cir- 
cumstances under  which  the  ikbaldawa  was  made  and  filed  by 
the  defendant's  agent. 

They  have  treated  the  case  as  depending  solely  upon  the 
contents  of  the  mukhtarnama,  whereas,  in  reality,  the  contents  of 
the  mukhtarnama  was  only  one  of  the  matters  to  be  considered. 
Assuming  the  mukhtarnama  to  give  the  agent  a  general  autho- 
rity to  admit  claims,  its  existence  and  even  the  presence  of  the 
defendant's  seal  in  the  hand  of  the  agent  was  quite  consistent 
with  the  revocation  of  the  authority  conferred  by  its  terms,  and 
with  the  allegation  of  the  defendant  that  Mahomada  Shah  had  no 
authority  to  make,  in  the  particular  case,  the  confession  of  judg- 
ment which  he  did  make. 

The  defendant  does  not  appear  to  have  been  required  in 
either  Court  to  state  specifically  the  circumstances  under  which 
he  alleges  the  ikbaldawa  to  have  been  prepared  and  filed ; 
but  until  those  circumstances  are  ascertained  no  satisfactory  de- 
cision can  be  given  on  the  defendant's  claim  to  have  the  decree 
set  aside.  Whether  or  not  the  defendant's  agent  had  authority 
to  file  the  ikbaldawa  presented  by  him  on  the  defendant's  behalf 
in  this  case,  is  a  question  of  fact  to  be  determined,  not  merely  by 
reference  to  the  terms  of  the  mukhtarnama,  but  to  the  circum^ 
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stances,  when  they  are  ascertained,  under  which  that  document, 
the  ikbaldawa,*  was  made  and  presented,  and  this  admittedly  has 
not  yet  heeu  done. 

When  this  has  heen  done,  it  may  be  found  that,  even  if  it 
be  held  that  the  mukhtarnama  is  sufficient  in  itself  and  without 
any  further  instrument  of  authorisation  to  confer  upon  the  agent 
authority  to  confess  judgment  generally,  yet  the  general  authority 
has,  in  the  particular  case,  been  exercised  in  such  a  manner  or 
with  such  results  that  it  would  be  unjust  to  hold  the  defendant 
bound  by  his  agent's  act. 

Under  the  Code  of  Civil  Procedure,  as  I  have  pointed  out,  * 
even  a  decree  by  consent  may  be  set  aside  if  the  attainment  of 
the  ends  of  justice  require  it.  But  the  defendant's  substantial 
alle<mtion  is  that  he  did  not  in  reality  consent  to  the  decree  in 
this  suit.  If  it  should  appear  that  the  ikbaldawa  had  heeu  made, 
and  given  by  the  agent  in  this  case  under  such  circumstances 
that  it  operated  as  a  fraud  upon  the  defeudant,  or  was  made  and 
given  in  error  or  acted  as  a  surprise  upon  him  (as  for  instance  if 
made  without  reference  to  him,  such  reference  being  practicable 
and  to  be  expected),  he  would  primd  facie  be  entitled  to  the  relief 
he  seeks,  especially  if  it  should  appear  that,  he  had  a  good  defence 
upon  the  merits,  and  that  the  decree  would  work  him  serious  in- 
jury, personally,  or  in  his  official  position. 

I  do  not  wish  in  any  way  to  anticipate  the  results  of  a  fur- 
ther investigation  ;  but  I  cannot  but  observe  that  the  defendant 
brings  to  notice  matters  which  lend  sufficient  colour  to  his  asser- 
tion that  he  is  entitled  to  relief,  to  justify  an  order  for  further 
investigation. 

The  defendant  came  promptly  to  ask  for  relief;  the  pro- 
ceedings in  which  the  ikbaldawa  was  given  were  conducted  with 
remarkable  and  unusual  haste ;  aud  that  special  instrument 
of  authorisation  which,  as  it  would  appear  from  the  Commis- 
sioner's judgment,  the  agent  ought  to  have  been  furnished 
with  in  order  to  represent  the  defendant  in  Court,  and  which  it 
was  the  duty  both  of  the  Court  and  the  plaintiff  to  require  to  be 
produced  before  they  accepted  an  agent's  appearance  instead  of 
that  of  the  defendant  himself,  was  not  forthcoming.  The  Com- 
missioner's observation  that  the  defendant  cannot  complain  of  the 
absence  of  the  instrument  is  correct  only,  if  the  defeudant  is  to 
be  blamed  for  not  giving  it.  But  he  cannot  be  blamed  for  this 
until  it  is  shown  that  he,  inteuding  to  be  represented  by  his  ge- 
neral agent  in  this  suit  for  the  purpose  of  filing  this  ikbaldawa, 
omitted  wilfully  or  inadverteutly  to  give  him  a  special  mukhtar- 
nama,  nor  while  the  point  in  issue,  viz.,  whether  the  agent  was  In 
fact  authorised  to  act  as  he  did,  is  still  undecided. 

If  he  was,  if  the  defendant  knew  and  approved  of  his  agent's 
proceedings,  there  must  be  very  exceptional  circumstances  in  the 
case  to  entitle  him  to  be  released  from  the  consequences  of  his 
own  act,  done  at  his  desire  by  his  agent's  hand,  and  certainly 
the  omission  to  give  his  agent  a  formal  instrument  of  authorisa- 
tion is  not  a  circumstance  on  which  he  can  successfully  rely. 

According  to  the  allegations  of  the  counsel  for  the  parties 
bcfure  us,    it  is  asserted    ou  one  side   that  the  defeudant  was  not 
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cognizant  of  his  agent's  action  in  respect  of  the  plaintiffs  claim  ; 
and  it  is  asserted  on  the  other  that  he  was  aware  <vf  the  suit  and 
positively  sanctioned  the  very  ikbaldawa  filed  in  Court. 

That,  then,  is  the  first  and  main  question  to  be  decided,  and 
the  contents  of  the  general  mukhtarnama  have  an  exceedingly 
remote  bearing  upon  its  decision, — so  remote  in  my  opinion  that 
I  do  uot  think  it  necessary  to  decide  whether  the  terms  of  that 
instrument  give  a  general  authority  to  confess  judgment. 

I  think  that  this  case  should  be  remanded  for  a  full  investi- 
gation of  the  circumstances  under  which  the  ikbaldawa  filed  in 
Court  was  prepared  and  presented  by  the  agent  on  the  defendant's 
behalf.  When  that  enquiry  has  been  made,  the  Court  will  bo 
til  a  position  to  decide  whether  there  is  good  and  sufficient  cause 
shewn  by  the  defendant,  whether  it  is  requisite  to  the  ends  of 
justice  that  the  decree  atid  the  ikbaldaiva  should  be  set  aside, 
and  the  defendant  allowed  to  defend  the  claim  upon  the  merits. 
If  the  Court  consider  that  there  is,  the  decree  should  be  set  aside 
and  the  claim  heard  upon  the  merits. 

In  making  an  order  for  rehearing,  the  Court  can  make  such 
order  as  it  considers  just  in  regard  to  compensating  the  plaintiff 
for  any  costs  incurred  by  him  owing  to  negligence  or  carelessness 
on  the  defendant's  part,  of  which  the  filing  of  the  ikbaldawa  was 
the  consequence. 

No.  59. 

iMEHTAB  RAI  AND  ANOTHER,— (Defdts.),— PETITIONERS, 
Versus 
NAN AK  CH AND,— (Plaintiff ),— RESPONDENT. 

Case  No.  282  of  1878. 
(  Smyth,  J.  ) 

Civil  Procedure  Code,  Section  622 — Jurisdiction — Limitation. —  Field 
that  the  plea  of  limitation  is  not  a  question  of  jurisdiction  withia  the 
meaning  of  Section  022,  Act  X  of  1877.* 

Petition  wider  Section  622,  Act  X  of  1877,  for  revision  of  the  order 
of  the  Judge  Small  Cause  Court,  Lahore,  dated  13th  April  1878. 

I7lh  May  1878.  Smyth,  J. — This  application  is  made  under  Section  622,  Act 

X  of  1877,  on  the  ground  that  the  suit  was  barred  by  limitation, 
and  that,  therefore,  the  Judge  had  no  jurisdiction  to  try  it.  But 
the  case  of  Payne  v.  Constable  (I.  B.  L.  R.,  Or.  Jur.,  Jfi.)  shows 
that  lapse  of  time  does  not  oust  the  jurisdiction  of  the  Court, 
and  that  the  defence  of  limitation  is  not  a  question  of  jurisdiction. 
Application  refused. 

*  So  also  held  by  Plowden,  J.  in   Miscellaneous  Civil  Petition  No.  217 

of  1876. 
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No.  60. 

KADAR  ALT  BY  HTS  MOTHER  AND  GUARDIAN  MUSS  AM-' 
MAT  AMANI  KHANUM,— (Plaintiff),— APPELLANT, 

Versus 

SIKANDAR  ALI  &  ANOTHER,— (Defdts.),— RESPONDENTS.' 

Case  No.  522  of  1878. 

(  Smyth,  J. ) 

Mahomedan  Law — Custom. — Inheritance — Sons  and  Grandsons — Right 
of  representation. — S.  A.,  died  leaviug  him  surviving  K.  A.,  a  son.  and  two 
grandsons  S.  and  M.  the  sons  of  A.  A.,  who  predeceased  his  father  S.  A. 
In  a  suit  by  K.  A.  claiming,  under  Mahomedan  Law,  the  entire  estate  of  S. 
A.  deceased. 

Found  that  custom  recognized  the  right  of  representation,  and  there- 
fore, that  the  grandsons  were  not  excluded  from  inheriting. 

Regular  appeal  from  order  of  Commissioner,  Hissar  Division, 
dated  5th  February  1878. 

Protul  Chauder  Chatterji  for  appellant. 

This  was  a  claim  to  the  estate  of  Sher  Ali  deceased  in  Mouzah 
Kharkhouda,  Tahsil  Sarapla,  Zillah  Rohtak. 

The  facts  of  this  case  are  fully  stated  in  the  following  judg- 
ment which  was  delivered  on  appeal  by  the  Commissioner  (  Colonel 
McMahon ). 

The  first  question  which  arises  in  this  appeal  is  whether  the 
suit  is  resjudicata.  The  lower  court  has  held  that  it  is  so  on  two 
grounds. 

Shere  Ali  deceased  had  three  sons,  one  Kadar  Ali  (plaintiff) 
by  Mussammat  Amani  Khanum,  another  Asghar  Ali  by  his  first 
wife.  There  was  also  a  third  son  Zabar  Ali.  Zabar  Ali  and 
Asghar  Ali  predeceased  their  father.  Asghar  Ali  died,  leaving  issue 
Sikaudar  Ali  and  Moshraf  Ali,  the  two  defendants. 

Shere  Ali  made  a  gift  of  his  land  and  dwelling  house  to 
Mussammat  Amani  Khanum  and  her  infant  sou,  the  present 
plaintiff. 

On  the  25th  of  March  1870,  Shere  Ali  applied  for  mutation 
of  names  in  favor  of  Mussammat  Amani  Khanum,  but  it  was 
correctly  refused  under  paragraph  11  of  Financial  Commissioner's 
Book  Circular  47  of  18fi()  on  the  ground  that  the  transfer  was  not 
an  accomplished  fact.  The  intention  to  transfer  the  property  was 
present  in  Shere  Ali's  mmd,  but  the  transfer  had  not  as  a  matter  of 
fact  taken  place. 

The  Lower  Court  considers  that  Article  45  of  Act  XV  of 
1877  bars  the  suit. 

I  do  not  think  Article  45  applies  to  the  order  in  the  Dalchil 
Kharij  proceedings.  The  order  was  not  an  award  under  Regulation 
VII  of  1822  upon  the  merits  of  a  dispute  ;  it  was  simply  the  re- 
fusal of  an  executive  officer  to  record  in  a  register  that  a  certain 
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transfer  of  landed  property  had  taken  place,  when,   aa   a   matter 
of  fact,  the  transfer  had  not  actually  taken  place.     „ 

The  next  case  was  a  snit  brought  against  the  present  defen- 
dants by  Mnssammat  Amani  Khannm  in  1875.  She  claimed  84 
yards  of  Sakani  laud  with  the  materials  on  it,  on  the  basis  of  a 
deed  of  gift  executed  in  18G2.  The  only  question  decided  in 
that  case  was  the  validity  of  the  deed  of  gift. 

I  do  not  think  that  the  suit  of  1875,  bars  the  present  suit, 
which  is  a  claim  to  the  whole  of  the  estate  of  Shere  AH  by  way 
of  inheritance.  The  question  of  inheritance  has  never  been  gone 
into.  If  the  plaintiff  is  the  lawful  son  of  Shere  Ali  he  is  obvious- 
ly entitled  to  his  share  of  his  father's  property,  and  he  has  a  right 
to  come  into  court  now  and  ask  the  court  to  determine  whether 
he  is  or  is  not  the  lawful  sou  of  Shere  Ali ;  and,  if  he  is,  what 
share  of  the  inheritance  he  is  entitled  to  take. 

It  would  be  unjust  to  hold  that  he  is  to  lose  the  status  and 
inheritance  of  a  son,  because  his  mother  was  advised  to  claim  a 
small  portion  of  paternal  property  under  a  deed  of  gift. 

I  notice,  in  passing,  that  Shere  Ali  executed  two  deeds  of 
gift;  viz,  one  on  the  20th  November  1862  in  favor  of  Mnssammat 
Amani  Khannm  granting  her  a  Haveli.  The  suit  of  1875  had 
reference  to  this  deed  of  gift. 

The  2nd  deed  of  gift  was  executed  on  the  16th  May  1870, 
in  favor  of  Mnssammat  Amani  Khanum  and  her  sou   Kadir  Ali, 

and  was  intended  to  pass  to  them  61_lt§  Bigs  :  of  land  and  a  makan 

2  0° 

and  Haveli  distinct  from  that  covered  by  the  deed  of  1862. 

The  property  in  litigation  in  this  suit  includes  the  subject 
matter  of  both  deeds  of  gift. 

I  now  pass  on  to  consider  the  merits  of  the  case. 
The  first  point  to  be  considered  is  whether  the  plaintiff 
Kadar  Ali  is  legitimate  or  not. 

It  is  admitted  that  Mnssammat  Amani  Khanum  had  a  hus- 
band before  she  married  Shere  Ali.  The  plaintiff  contends  that 
the  first  husband  of  Mussammat  Amani  Khanum  divorced  her. 
The  defendants  contend  that  he  did  not,  and  bring  some  witnesses 
to  support  their  contention. 

These  witnesses  relate  some  tittle  tattle  said  to  have  been 
gleaned  up  at  Souepat  some  18  or  20  years  ago.  I  do  not  think 
their  evidence  is  worthy  of  serious  attention.  Mussammat  Amani 
Khanum  lived  with  Shere  Ali  some  18  years,  and  there  is  nothing 
to  show  that  her  first  husband  ever  turned  up  during  that  period. 
There  is  evidence  to  prove  her  marriage  ( nikah  )  with  Shere  Ali, 
whilst  the  latter  in  his  registered  deeds  of  gift,  executed  in  1862 
and  1870,  and  in  his  deposition  before  the  Tahsildar  on  the  2nd 
April  1870  speaks  of  her  as  his  lawful  wife  (  "  Zovja  Mankuha" 
literally  married  wife — wife  married  by  the  legal  rite  of  nikah  ) 
and  in  the  last  two  documents  he  speaks  of  the  plaintiff  Kadir 
Ali  as  his  son.  That  Shere  Ali  openly  acknowledged  the  latter 
as  his  son  is  admitted  by  the  defendants'  own  witness  Fida 
llosseiu.     I  think  then  that  under  the  circumstances  the  only 
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sound  conclusion  to  come  to  is  that,  in  the  absence  of  reliable 
proof  to  the  contrary,  Mussammat  Araani  Khanuin  was  the  lawful 
wife  of  Shere  Ali,  and  the  plaintiff  Kadir  Ali  is  his  legitimate 
son.  Mere  acknowledgment  under  the  Mahomedau  Law  would 
appear  to  be  sufficient,  vide  page  *05  Baillie's  Digest,  to  establish 
the  latter  poiut. 

The  question  which  follows  is,  to  what  share  is  the  plaintiff 
entitled. 

The  plaintiff  contends  that  the  case  is  governed  by  pure 
Mahomedau  Law  aud  that  as  Asghar  Ali  and  Zabar  Ali  predeceas- 
ed their  father  Shere  Ali,  the  plaintiff  Kadir  Ali  is  entitted  to 
take  the  whole  estate. 

I  observe  that  the  question  whether  the  family  is  bound  by 
Mahomedau  Law,  or  by  custom,  was  raised  and  decided  in  favor 
of  custom  in  the  suit  of  1875,  above  referred  to.  The  Judicial 
Assistant  has  also  in  this  case  come  to  the  same  conclusion.  I 
concur.  I  think  the  balance  of  evidence  proves  this  and  establishes, 
in  particular,  that  according  to  local  custom,  the  death  of  a  son 
duriug  the  life  time  of  his  father  does  not  cut  off  the  son's 
children  from  their  father's  share  in  the  inheritance. 

Both  parties  in  this  court  admit  that  if  the  death  of  Asghar 
Ali  during  his  father's  life  time,  is  not  held  to  prejudice  the  sous 
of  Asghar  Ali,  and  if  the  plaintiff  is'held  to  be  legitimate,  then  the 
sons  of  Asghar  Ali  are  entitled  to  £  of  the  estate,  aud  the  plaintiff 
Kadir  Ali  to  h  the  estate. 

I  accept  the  appeal  and  decree  to  the  plaintiff  half  of   the  6  th  Ftby.  1878, 
landed  and  house  estate  sued  for,  with  costs. 

From  this  order  the  plaintiff  appealed  to  the  Chief  Court. 

Protul  Chander  Chatterji  for   appellant  contended  : — 

1st,  that  the  appellant's  family  being  Syuds  and  strict 
Mahomedaus  of  the  Suuni  sect,  followed  the  Mahomedau  Law, 
and, 

2nd,  that  no  custom  contrary  to  the  law  had  been  satisfac- 
torily proved. 

The  appeal  was  rejected  at  a  preliminary  hearing  by  the 
following  order  of 

Smyth,  J. — I  have  perused  the  record,  and  have  heard 
appellant's  counsel,  and  I  do  not  find  any  reason  to  think  that 
the  concurrent  opinion  of  the  two  lower  courts  as  to  the  custom 
superseding  the  law  is  erroneous. 

I  therefore  dismiss  this  appeal. 
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No.  61. 

{KANHYA,  BAHADUR,  &  OTHERS,— (Defdts.),  PETITIONERS, 
Versus 
BAHADUR  ALI    &  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Case  No.  565  of  1877. 
(Smyth  and  Elsmie,  JJ.)    ' 

Civil  Procedure  Code  (Act  VIII  of  1859),  Section  346.— -Appeal,— 
Dismissal  for  default  on  date  of  which  appellant  had  no  notice. — The 
Judicial  Assistant  Amballah  fixed  the  7th  June  1877  for  hearing  an  appeal 
filed  in  his  Court.  On  10th  May  1877,  the  date  was  altered  to  22nd  May 
1877,  and  the  parties  ordered  to  be  informed.  On  22nd  May  1877,  neither 
party  being  present  the  appeal  was  dismissed  for  default,  though  notice 
of  the  change  of  date  had  not  been  served  upon  them.  Held,  that  in 
hearing  the  appeal  on  22nd  May  1877,  the  Judicial  Assistant  exercised  a 
jurisdiction  not  vested  in  him  by  law. 

Petition  under  Section  85  of  Act  XXIII  of  1871,  for  revision 
of  the  order  of  the  Judicial  Assistant  Commissioner  Amballah, 
dated  7th  June  1877. 

Rivaz  for  petitioners. 

Suraj  Bal,  Pundit,  for  respondent. 

The  facts  are  fully  stated  in  the  judgment  of  the  Court  which 
was  delivered  by, 

16th  Feby.  1878.  Smyth,  J. — In  this  case  when  the  appeal  was  filed  in  the 

Judicial  Assistant's  Court,  the  7th  June  1877  was  fixed  for  the 
hearing.  But  on  the  10th  May  1877,  the  date  was  altered  to  the 
22ud  May,  and  it  was  ordered  that  the  parties  should  be  informed. 
On  the  22nd  May  1877,  neither  party  being  present  the  appeal 
was  dismissed  for  default.  On  the  28th  May  the  Nazir  reported 
that  the  parties  could  not  be  found  at  their  village,  and  were  in 
consequence  not  informed.  It  was  stated,  however,  that  notice  wa3 
given  in  their  houses  on  the  21st. 

The  appellant  subsequently  applied  to  the  Judicial  Assistant 
to  have  the  appeal  restored  to  the  file,  but  the  application  was 
rejected. 

We  consider  that  in  hearing  the  appeal  on  the  22nd  May,  the 
Judicial  Assistant  exercised  a  jurisdiction  not  vested  in  him  by 
law,  for  the  parties  had  received  no  notice  that  that  day  was  fixed 
for  the  hearing. 

The  counsel  for  the  respondent  has  nothing  to  urge  in  sup- 
port of  the  order  of  the  22nd  May,  and  we  set  it  aside,  and  direct 
the  Judicial  Assistant  to  restore  the  appeal  to  his  file  and  hear  it 
on  the  merits,  after  giving  due  notice  to  the  parties. 

The  costs  of  this  proceeding  will  be  borne  by  the  parties. 

Much  confusion  has  arisen  in  this  case  by  reason  of  the  judg- 
ment in  another  case  having  been  placed  with  the  record  and 
headed  with  the  names  of  the  parties  to  the  present  case. 
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No.  62. 
MOBARAK  AND  5  OTHERS —(Plaintiffs),— APPELLANTS,  ) 

Versus  >  Appellate  Side. 

TAJA,— (Defendant)— RESPONDENT.  J 

Case  No.  1538  of  1877. 
(Plowden  and  Elsmie,  JJ.) 

Cv*tom—Childles*  village  proprietor— Gift  of  entire  estate  hy.in  pre- 
sence of  collaterals.— Found  that,  by  the  custom  of  Mouza  Chak  Chuhar  in 
the  Gujrat  district,  a  childless  Tillage  proprietor  has  power  to  make  a 
gift  of  his  land  to  whom  be  pleases. 

Regular  appeal  from  order  of  Commissioner  Eaicalpindi  Division, 
dated  23rd  July  1877. 

This  was  a  suit  for  possession  of  certain  land  in  Mouza  Clink 
Chuhar,  Tahsil  Phaliau,  Zillah  Gujrat,  the  property  of  Jafar,  de- 
ceased. 

Defendant  was  the  husband  of  the  only  daughter  of  Jowaya, 
brother  of  Jafar,  whom  he  predeceased.  Defendant  had  lived  with 
Jowaya  aud  his  brother  Jafar  for  20  years. 

Nine  years  previous,  Jafar  and  Mussammat  Gouhar  Bibi, 
Jowaya's  widow,  made  defendant  a  gift  of  the  laud  belonging  to 
both  the  brothers  aud  he  had  held  possession.  Alladin  a  blood 
relative  sued  defendant  for  the  land  in  1874,  and  obtained  a 
decree  for  Jowaya's  share  on  the  grouud  that  Mussammat  Gouhar 
Bibi  had  no  power  to  give  away  her  late  husband's  land.  De- 
fendant however  retained  possession  of  the  land  given  him  by 
Jafar. 

The  plaintiffs,  six  in  number,  by  different  branches  united 
back  in  one  Shada,  the  common  ancestor  of  themselves  and  Jafar 
aud  of  Jowaya  who  had  died  without  male  issue. 

The  Court  of  first  iustance  decreed  the  claim,  holding  the  gift 
contrary  to  custom  ;  apparently  on  the  ground  that  as  it  had  been 
held  invalid  in  the  case  of  half  the  laud  given  by  Mussammat 
Gouhar  Bibi,  it  ought  to  bo  equally  invalid  in  the  case  of  that 
given  by  Jafar. 

The  defendant  appealed  to  the  Commissioner  who  gave  judg- 
ment as  follows : 

"  I  think  the  lower  Court  is  wrong  in  considering  the  regis- 
tered deed  of  gift  by  Jafar  invalid,  even  though  the  gift  by  Gouhar 
Bibi  may  have  been  so.  The  appellant  lived  with  Jafar  and 
Jowaya  for  18  or  20  years,  before  the  death  of  the  former,  and 
managed  the  land  for  them,  and  he  has  been  in  possession  of  the 
land  ever  since  the  gift  was  made,  though  the  land  was  not  trans- 
ferred to  his  name  until  Mussammat  Gouhar  Bibi  died.  I  think 
that  the  decree  taking  from  him  the  half  of  the  land  given  to  him 
by  Gouhar  Bibi  was  justified  by  the  fact  that  she  had  no  power  to 
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confer  a  title  to  the  land.  But  such  is  not  the  case  with  Jafar's 
gift.  And  the  plaintiffs  in  the  present  case  seem  to  have  even 
acknowledged  that  at  the  time  the  other  case  was  tried,  vide  their 
evidence  in  that  case.  I  accept  the  appeal,  and  reversing  the 
order  of  the  lower  court,  dismiss  the  plaintiffs'  claim."' 

From  this  order  the  plaintiffs  appealed  to  the  Chief  Court. 
The  judgmeat  of  the  Court  was  delivered  by 

Hist  Feby.  1878.  Plowden,  J. — The  validity  of  the  gift,  if  made,  was  not  ques- 

tioned in  the  first  Court  by  the  plaintiffs,  nor  is  it  questioned  be- 
fore us  by  Mobarak,  who  alone  of  the  appellants  is  present. 

He  only  contests  the  fact  of  the  gift  having  heen  made,  and 
not  the  power  of  Jafar,  a  childless  proprietor  to  give  his  land  to 
whom  he  pleased.  The  decision  iu  the  former  case  in  no  way 
affects  the  decision  of  this,  as  the  first  Court  appeared  to  con- 
sider, for  the  gift  there  relied  on  was  by  a  widow,  to  her  husband's 
brother's  son-in-law,  andthe  clause  of  the  Riwaj-i-am  cited,  related 
only  to  gifts  by  widows. 

As  to  the  fact  of  the  gift,  there  is  no  room  for  doubt.  The 
deed  of  gift  is  produced,  it  is  registered,  and  Jafar  the  donor  at- 
tended at  the  Registry  office.  Moreover,  he  admitted  the  fact 
in  the  Dhakhil  K/iarij  proceedings  of  1868. 

The  appeal  is  dismissed  with  costs. 


No.  63. 
SYAD  PIR  SHAH —(Plaintiff),— APPELLANT, 
Appellate  Side.  •[  Versus 

.GULAB  SHAH  AND.OTHERS,— (Defdts.),— RESPONDENTS-. 

Case  No.  1524  of  1877. 

(Plowden  and  Elsmie,  JJ.) 

Evidence  Act  1  of  1872,  Section  65 — Puhlic  document — Secondary 
evidence  other  than  certified  copy — Admissibility  of — when  document  ig- 
log{t — Held  that  secondary  evidence  of  a  lost  public  document,  other  than 
a  certified  copy,  is  admissible  upon  proof  of  loss  or  destruction  of  the 
original,  and  further  proof  that  no  certified  copy  of  the  original  is  avail- 
able to  the  party  seeking  to  prove  the  contents  of  the  original. 

Held  further,  that  so  long  as  the  original  is  in  existence,  no  secondary 
evidence  other  than  a  certified  copy  is  admissible. 

Special  appeal  from  order  of  Commissioner  Rawalpindi  Division, 
dated  19th  July  1877. 

Protul  Chandar  Chatterji  for  appellant. 

In  this  case,  the  Courts  below  dismissed  the  claim  on  the 
ground  that  it  had  been  previously  thrown  out  by  a  Court  of 
competent  jurisdiction.  The  record  of  the  former  case  had  been 
lost,  and  iu  order  to  ascertain  what  was  the  effect  of  the  judgment, 
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the  parties  were  examined,  and  certain  case  registers  belonging  to 
the  office  of  the  Deputy  Commissioner  were  referred  to. 

Protul  Chandar  Chatterji,  on  special  appeal,  contented  that 
the  Courts  below  had  erred  in  admitting  such  secondary  evidence 
of  the  previous  judgmeut,  as,  under  Section  65  (  e  )  of  the  Evidence 
Act,  the  only  secondary  evideuce   admissible  was  a  certified  copy. 

The  followiug  judgments  were  delivered, 

Elsmie,  J. — It  has  been  argued  in  thia  Court  that  under  ijfth  March  1S78. 
Section  65  e,  of  the  Evidence  Act  the  only  secondary  evideuce  of 
a  judgment  of  the  Civil  Court  which  cau  be  received,  is  a  certified 
copy,  aud  it  would  certainly  seem  that  the  present  law  has  made 
no  express  provision  for  case3  iu  which  two  causes  for  the  nou- 
productiou  of  original  documents  are  combined,  as  in  the  present 
instance,  where  the  original  has  been  lost  (Section  65  o  ),  aud  where 
it  was  also  a  record  of  a  Court  of  Justice  (e).  Before  the  passing 
of  the  Evidence  Act  I  of  1872,  the  High  Courts  both  of  Calcutta 
and  Allahabad  have  held,  that   secondary   evidence   couhl    be  ad- 

tttt  trr  r.        , -,  rnitted   to   bIiow   the   terms  of    a  lost 

VII.  W.  R.,  p.  13.  ,  T    ,.  .  , 

I.  N.  W.  P.  report  p.  78.  decree  or  paper  on  a  Judicial  record. 
Public  documents  are  defined  iu  Sec- 
tion 74  of  the  Evideuce  Act.  These  documents  are  such  as  are 
prurui  facie  available  for  reference,  c.  g.,  the  records  of  tlxe  acts  of 
Judicial  officers  for  the  non-production  of  at  least  copies  of  which 
ordinarily  no  good  cause  could  be  shown.  In  the  present  instance, 
however,  the  record  of  the  act  of  the  Extra  Assistant  Commissioner 
who  decided  the  case  ou  the  27th  July  1876,  has  become  for  the 
purposes  of  refereuce  non-existeut.  To  hold  that  the  terms  of  the 
former  decree  cauuot  now  be  proved  save  by  the  production  of 
that  decree,  or  a  certified  copy,  would  be  tantamount  to  saying 
that,  if  a  district  record  office  were  burnt  dowu  aud  its  contents 
yed,  none  of  the  decrees  which  were  therein  contained  would 
be  of  any  force  whatever,  unless  in  cases  where  the  persons  inter- 
ested had  been  fortunate  enough  to  secure  copies  before  the  fire. 

I  cannot  think  that  such  a  result  could  have  been  contem- 
plated by  the  legislature.  On  the  contrary,  there  appears  to  be 
no  difficulty  in  holding  that  the  public  documents  referred  to  in 
Section  74  are  documents  which  are  ordinarily  to  be  found  iu 
the  custody  of  public  officers,  and  not  such  as  have  become  lost, 
stoleu,  or  destroyed  and  thereby  ceased  to  be  available  for  refer- 
ence. Under  this  view  then,  it  only  remains  to  be  considered 
whether  there  was  legal  evidence  before  the  lower  courts  that  the 
decree  of  the  27th  July  1876  did  in  fact  render  the  present  claim 
answerable  by  the  plea  of  ret  .1  do  not   think  that    the 

evidence  sufficed  for  the  purpose.  The  previous  claim  was  in 
regard  to  714  Gliomas  3  KanaTa  12  murlas.  The  present  is  for 
1,050  beegas,  and  there  is  nothing  on  the  record  to  show  that, 
according  to  the  standard  of  land  measurements  in  Gnjrat,  these 
amounts  are  virtually  the  same.  Moreover,  the  description  of  the 
claim,  correction  of  settlement  record,  as  found  in  the  registers  ia 
very  vague,  and  it  is  primd  facie  improbable  that  plaintiff  would 
bave  brought  a  fresh  suit  in  the  terms  of  his  old  claim,  after  so  short 
a  lapse  of  time.     It  is  to  be  observed    that  his  admission  that  he 
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had  brought  a  similar  action,  was  followed  by  an  immediate  as- 
sertion that  he  had  been  directed  to  alter  the  form  of  his  plaint, 
and  apply  for  relief  of  a  somewhat  differeut  nature.  On  the 
whole  case,  I  think  the  evidence  is  not  legally  sufficient  to  show 
that  the  claim  was  barred  by  Section  2,  Act  VIII  of  1859.  I 
would  accept  the  appeal  and  remand  the  case  to  the  district  Court 
with  reference  to  the  preceeding  remarks,  and  as  the  circumstances 
are  unusual,  I  would  suggest  that  the  re-investigation  be  con- 
ducted by  an  experienced  Europeau  officer,  who  should  seek  for 
all  available  evidence  in  regard  to  the  terms  of  the  old  decree  j 
should  examine  the  officials  of  the  Court  in  which  it  was  passed, 
and,  if  necessary,  the  Extra  Assistant  Commissioner,  Syad  Barkat 
Ali,  and  should  refer  to  the  original  registers  and  generally  spare 
no  effort  to  discover  the  truth.  I  have  the  less  hesitation  in  pro- 
posing this  remand  as  it  is  obvious  that  the  original  record  has 
probably  been  only  mislaid,  and  it  may  yet  be  found  if  the  Deputy 
Commissioner  thinks  proper  to  direct  a  strict  search   to  be  made. 

The  parties  will  bear  their  own  costs  of  appeal. 

llih  March  1878.         Plowden,  J. — On  the  question  whether  the  evidence  admit- 
ted was  legally  admissable  I  concur  in  holding  that  it  was. 

To  construe  the  provisions  of  clauses  e  and/  of  Section  65  of 
the  Indian  Evidence  Act  as  extending  to  public  documents,  which 
had  been  lost  or  destroyed,  as  well  as  to  existing  documents,  and 
excluding  all  secondary  evidence  of  them,  except  certified  copies 
in  the  former  as  well  as  in  the  latter  case,  would  involve  a  repug- 
nancy between  clause  c  and  clause  c  of  the  same  Section,  which 
is  so  general  in  its  terms  as  to  admit  secondary  evidence  of  any 
kind  of  any  lost  document  whether  public  or  private.  Now  any 
construction  involving  repugnancy  is  to  be  rejected  in  favor  of 
any  other  which  the  language  will  naturally  bear.  Both  provi- 
sions will  I  think  have  full  scope  for  their  operation,  if  it  be  held 
that  secondary  evidence  of  a  lost  public  document,  other  than  a 
certified  copy,  is  admissible  upon  proof  of  loss  or  destruction  of 
the  original,  and  further  proof  that  no  certified  copy  of  the  origi- 
nal is  available  to  the  person  who  seeks  to  prove  contents  of  the 
original,  holding  at  the  same  time  that,  so  long  as  the  original  is 
iu  existence,  no  secondary  evidence  other  than  a  certified  copy  is 
admissible. 

This  interpretation  is  consonant  with  the  law  of  evidence  in 
India  as  it  was  applied  before  the  Evidence  Act  was  passed,  agrees 
with  the  English  law  upon  which  the  Indian  Act  is  founded 
(See  I  Taylor  Ev  :  504  and  505  and  cases  at  2  Phill  203), 
averts  as  my  learned  colleague  Has  pointed  out  highly  incon- 
venient consequences,  which  might  otherwise  follow,  and  is  not 
excluded  by  the  structure  of  the  Section. 

As  to  the  second  point,  I  also  concur  in  thinking  that  the 
evidence  adduced  was  not  legally  sufficient  to  establish  that  in 
the  previous  suit,  the  same  cause  of  actiou  had  been  heard,  and 
beeu  determined.  It  does  not  prove  that  the  cause  of  action  was 
the  same,  and  for  all  that  appears  to  the  contrary,  the  former  suit 
may  have  been  dismissed   upon  some  collateral  or  preliminary 
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point,  or  even  with  directions  to  bring  the  present   suit,   and  not 
have  been  decidid  upon  the  met 

I  concur  in  the   order  of  remand  proposed  by  my  learned 
colleague. 


No.  64. 

MALAWA  MAI  AND  SOHAWA  MAL,— (Pltiffs.),— APPTS. 

Versus  )■  Appellate  Side. 

DALAMAL,— (Defendant),— RESPONDENT. 
Case  No.  1045  of  1877. 
(Plowden  and  Elsmie,  JJ.) 

Art  XT  i/1865,  Seetbn  6 — Small  Comae  Court — Jurisdiction — More- 
ante  property — Title  deed* — Suit  for  recovery  of. — Plaintiffs  sued  to  recover 
the  title  deed  of  a  house  valued  at  Rs.  250,  on  the  allegation  that  they  had 
purchased  the  house  throneh  the  defendant  who  retained  the  purchase 
deed  against  their  will.  Held  that  the  snit  was  one  to  recover  moveable 
property,  cognisable  by  a  Court  of  Small  Causes,  and  therefore,  that  no 
special  appeal  lay. 

Special    appeal  from  order  of  Commissioner  Laliore,   doled   12th 
April  1877. 

Protul  Chandar  Chatterji  for  appellants. 
Ram  Narain,  Puudit,  for  respondaut. 

The  respondent's  pleader  in  this  case  took  a  preliminary 
objection  that  no  special  appeal  lay,  the  suit  beiug  one  of  the 
nature  cognisable  by  a  Court  of  Small  Causes. 

The  judgment  of  the  Chief  Court  was  delivered  by, 

Plowden*,  J. — The  suit  is  one  for  recovery  from  the  defend-  21st  March  187S. 
ant  of  a  title  deed  of  a  house  at    Lahore    valued    at    Rs.  235,  on 
an  allegation  that  the  plaintiffs  had  purchased  the  house  through 
the  defendant,   and  that  the   latter   retains  the    purchase  deed 
agaiust  their  will. 

It  is  objected  that  the  suit  is  for  personal  property  under 
Rs.  500  in  value,  and  that  therefore  no  special  appeal  lies. 

We  think  this  contention  is  correct  and  must  prevail.  There 
is  no  ground  for  holding  that  ifi  this  country  a  title  deed  savours 
of  the  realty,  and  is  to  be  deemed  to  belong  to  any  kind  of  pro- 
perty, but  that  in  which  all  documents  would  naturally  be 
classed,  without  reference  to  their  couteuts,  namely  as  moveable 
property. 

This  is  expressly  recognised  by  the  Limitation  Act  in  Articles 
33  and  34  of  Schedule  I,  which  relate,  Article  33,  to  suits  for 
wrongfully  detaining  tit',  and  Articl  tits  for  trt 

fully  detuiuiug  ant/  oilier  moveable  property,   so   in  the  Specific 
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Relief  Act  1877,  Section  10,  relating  to  suits  for  the  possession  of 
specific  moveable  property,  the  first  illustration  given  is  of  a 
suit  for  recovery  of  title  deeds. 

Again  in  Section  7,  Clause  IV  (a)  of  the  Court  Fees  Act  of 
1870,  "  documents  "  relating  to  title  are  given  as  an  instance  of 
moveable  property  having  no  market  value. 

There  are  numerous  cases  to  show  that  the  terms  "  personal " 
and  "  moveable  "  property  are  for  the  purposes  of  Section  6  of  the 
Small  Cause  Court  Act  synonymous  terms  lastly,  we  find  that 
there  has  been  a  decisiou  directly  on  the  point,  in  which  a  lease 
was  held  to  be  moveable  property,  and  a  suit  for  its  recovery  to 
be  cognisable  in  a  Small  Cause  Court,  see  Mittett's  S.  C.  Ct.  Act, 
p.  38,  Gopinath  and  Hurcomar  Mitter,  M.  S.  S.,  November  10th 
1868. 

The  objection  is  allowed,  and  this  'special  appeal  rejected, 
the  order  admitting  it  being  set  aside  as  improvidently  made. 

The  appellant  will  pay  the  respondents  costs  of  this  appeal. 


Appellate  Side.  • 


No.  65. 

KHAN  MULLA,— (Plaintiff),— APPELLANT, 

Versus 

JfAZLUR,  RAHMAN,  &   OTHERS,— (Defendants),— RESPON- 
(  DENTS. 

Case  No.  1,169  of  1877. 

(  Plowden  and  Smyth,  JJ.  ) 

Act  IV  of  1872,  Section  \1— Pre-emption — Relationship — Hereditary 
occupant  of  land  sold. — Plaintiff  claiming  a  right  of  pre-emption  wa9 
collaterally  related  in  the  8th  degree  to  the  vendors,  while  the  vendees 
were  collaterally  related  in  the  9th  degree,  and  were  also  hereditary  culti- 
vators of  the  land  sold,  and  had  been  in  possession  of  it  for  a  long  time. 
On  the  latter  ground  the  Courts  below  dismissed  the  plaintiff's  Buit.  Held 
by  the  Chief  Court  that  the  plaintiff  being  nearer  in  the  order  of  relation- 
ship, was  entitled  to  a  decree,  under  Section  14,  Act  IV  of  1872. 

Special   appeal  from  order  of  Civil  Judge   Peshawar,  dated   11th 

May  1877. 

Kali  Prosono  Roy  for  appellant. 

The  facts  are  sufficiently  stated  in  following  judgment  which 
was  delivered  by — 

16th  Am-  'I  1 97/?  Smyth,  J. — The  question  for  decision  in  this  case  is  whether 

^  '   the  plaintiff  has  a  preferential  right  of  pre-emption  to  the  defend- 

ants (vendees)  in  respect  of  the  land  in  dispute.  Both  the  plain- 
tiff and  the  vendees  are  co-sharers  in  the  village  in  which  the 
land  is  situate,  and  it  is  found  by  the  Civil  Judge  and  is  admitted 
by  the  parties  that  the   plaintiff  is  one   degree  nearer  in  order  of 
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relationship  to  the  vendor  than  the  vendees.  But  on  the  ground 
that  the  vendees  are  hereditary  cultivators  of  the  land,  and  have 
been  in  possession  of  it  for  a  long  time,  the  Civil  Judge  upheld  the 
decision  of  the  Extra  Assistant  Commissioner,  by  which  plaintiff's 
claim  to  pre-emption  was  dismissed. 

This  is  a  case  in  which  I  should  have  been  glad  to  uphold 
the  decisions  of  the  lower  Courts,  if  the  law  had  left  us  any 
discretion  iu  the  matter,  as  both  plaintiff  aud  the  vendees  are 
only  distant  relations  of  the  vendor,  all  three  being  descended  in 
the  3rd  or  4th  generation  from  three  brothers,  while  the  vendees 
are  the  hereditary  cultivators  of  the  laud.  The  law  however  is 
clear  on  the  point,  Section  14,  Act  IV  of  1872  providing  that,  in 
the  absence  of  custom  to  the  contrary,  the  right  belongs  to  co-sharers 
iu  the  village  in  order  of  relationship  to  the  vendor.  Here  no 
special  custom  was  alleged,  and  on  questioning  the  parties  before 
us  they  did  not  pretend  to  say  that  there  is  auy  custom.  That 
being  so,  I  think  the  plaintiff  is  entitled  to  a  decree  for  pre-emp- 
tion, for  the  words  'order  of  relationship,'  in  the  seetion  above 
cited,  do  not  permit  of  auy  construction  by  which  a  person  colla- 
terally related  in  the  9th  degree  can  be  said  to  be  on  an  equal 
footing  with  a  person  collaterally  related  in  the  8th  degree. 

There  is  no  dispute  as  to  the  market  value  of  the  property. 
I  would  therefore  accept  this  appeal  and  give  plaintiff  a  decree 
directing  defendants  to  sell  the  property  to  the  plaintiff  at  Rs. 
140,  the  purchase  money  to  be  paid  into  court  by  plaintiff  on  or 
before  the  60th  day  from  the  day  on  which  he  is  informed  of  this 
order  by  the  Deputy  Commissioner  of  Peshawar. 

Defendants  to  pay  plaintiff  his  costs  in  this  litigation. 
Plowden,  J. — concurred. 


( 


No.  66. 

GULAM  HAIDAR  &  OTHERS,— (Defendants),— APPELLANTS, ' 

Versus  \  Appellate  Side. 

SIKANDAR  KHAN    AND  OTHERS,— (Plaintiffs),— RESPOX- J 

DENTS. 

Case  No.  1639  of  1877. 

(  Plowden  axd  Elsmie,  JJ.  ) 

Alienation  by  Widow — Suit  to  set  aside — brought  by  distant  rexer- 
txoner — Waiver  by  nearest  reversioner. — Plaintiff's  distant  reversioners, 
sued  to  cancel  a  mortgage  made  by  a  Mahomedan  widow,  with  a  life 
interest  only  in  her  deceasi-d  husband's  estate, — held,  that  the  suit  was  not 
maintainable  in  the  absence  of  proof  tha1  the  immediate  reversioner  had 
waived  or  abandoned  his  rights  in  favor  of  plaintiffs. 

Civil  judgment  No.  39  of  1876,  Punjab  Record  commented  on  and 
explained. 
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Regular  appeal  from  order  of  Commissioner  Jalandhar   Division, 
dated  27th  August  1877. 

Protal  Chandar  Chatterji  for  appellants. 
Spitta  for  respondents. 

This  was  a  suit  to  cancel  a  mortgage  by  the  -widow  of  a 
Mahomedan  Rajput,  of  land  situate  in  Mouza  Serali,  Tahsil 
Philor,  in  the  district  of  Jalandhar. 

It  was  admitted  that  the  plaintiffs,  who  objected  to  the 
mortgage,  were  not  the  nearest  reversioners.  A  genealogical 
tree  dated  1st  May  1877,  which  was  admitted  to  be  correct  in 
the  first  Court,  showed  that  the  plaintiffs  were  very  distantly 
connected  with  Karm  Baksh,  the  deceased  husband  of  the  mort- 
gagor, while  several  descendants  of  Mahmnd  Khan  the  paternal 
uncle  of  Karm  Baksh  were  alive,  and  had  not  preferred  an 
objection. 

The  first  Court,  following  case  No.  39  of  the  Punjab  Record 
for  1876,  held  that  as  the  nearest  reversioners  had  not  come  for- 
ward, they  must  be  considered  to  have  either  abandoned  or  waived 
their  rights.  The  right  of  the  plaintiffs  to  sue  was  therefore 
allowed,  and  after  an  enquiry  into  the  question  of  the  legal  neces- 
sity of  the  mortgage,  a  decree  declariug  that  it  should  only 
operate  against  plaintiffs'  inheritance  to  the  extent  of  Ks.  635 
was  pased. 

The  Commissioner,  to  whom  both  parties  appealed,  cancelled 
the  mortgage  altogether  as  being  fraudulent  and  collusive  and 
without  valid  reason. 

From  this  order  the  defendants  appealed  to  the  Chief  Court. 

The  following  judgments  were  delivered, 

16th  April  1878.  Elsmib,  J. — I  am    unable    to   hold  that  this   case  is  on  the 

same  footing  as  No.  39  of  1876. 

In  that  case  2  nephews  objected  to  a  gift  of  ancestral  land 
made  by  their  paternal  uncle,  in  favour  of  his  daughter's  sou,  and 
there  may  have  been  some  reason  for  supposing  that  the  nearer 
reversioner  had  waived  his  right  in  favor  of  the  nephews. 

Here,  however,  the  connection  between  the  plaintiffs  and 
Karm  Baksh,  deceased,  is  of  a  very  remote  degree, — they  seem  to 
be  separated  by  some  18  or  20  degrees,  and  I  fail  altogether  to  see 
that  the  circumstances  of  the  case  are  such  as  to  raise  a  presum- 
tion  that  the  descendants  of  Mahmud  Khan  have  waived  their 
right  in  favour  of  the  plaintiffs.  It  is  possible  that  they  may 
have  assented  to  the  alienation. 

It  has  been  urged  for  the  respondents  that  the  faot  of  the 
plaintiffs  being  sharers  in  the  patti  to  which  the  widow  belongs, 
gives  them  a  superior  right  to  the  sons  of  Mahmud  Khan  to 
object  to  alienation.  There  is  nothing  however  iu  the  wajib-ul-arz 
to  show  that  any  such  custom  prevails.  I  would  accept  the 
appeal  and  dismiss  the  claim  with  costs  :  and  I  may  add  that 
the  Commissioner  appears  to  have  been  clearly  in  error  iu  oancell- 


Octb.  1878.  J  CIVIL  JUDGMENTS.  225 


ing  the  mortgage  altogether.  It  •would  seem  that  the  utmost  for 
which  the  plamtiffs,  even  had  they  beeu  next  heirs,  could  have 
prayed  was  a  declaration  that  the  mortgage  should  not  prejudice 
their  right  of  inheritance. 

Plowdent,  J. — I   concur   in   holding    that   this   suit  is   not  16th  April  1878. 
maintainable  by  the  plaintiffs. 

The  general  rule  is  that  a  suit  for  a  declaratory  decree, 
brought  in  order  to  protect  the  inheritance,  must  be  brought  by 
the  next  reversioner. 

This  Court  in  No.  39  of  Punjab  Record  1876,  has  decided 
that  an  exception  may  be  made  to  this  rule,  when  the  suit  is 
brought  by  a  more  distant  reversioner  in  whose  favour  the  last 
reversioner  has  waived  or  abandoned  his  rights.  The  report  of 
the  case  in  Punjab  Record  1876  is  not  explicit,  but  it  is  clear 
from  the  authority  which  that  case  follows,  that  is  the  ruling 
in  10  Bombay  High  Court,  p.  351,  that  the  right  abandoned  or 
waived  is  the  reversionary  richt  in  the  property  and  not  merely 
the  right  to  sue,  and  that  there  must  be  proof  of  the  abandonment 
or  waiver  recorded.  I  point  this  out  because  I  understand  the 
first  Court  to  have  held,  on  the  supposed  authority  of  No.  39 
Punjab  Record  1876,  that  the  mere  non-claim  of  the  next  rever- 
sioners to  set  aside  the  mortgage  entitled  the  more  remote 
reversioners  to  sue. 

The  objection  to  the  competency  of  the  plaintiffs  to  maintain 
their  suit  was  taken  in  the  first  court,  and  the  plaintiffs  took  no 
measures  to  bring  the  nearest  reversioners  upon  the  record  or  to 
establish,  by  evidence,  that  the  latter  had  waived  their  rights  in 
favor  of  the  plaintiffs.  In  this  court  they  have  procured  a  peti- 
tion from  Hayat  Khan,  one  of  the  next  reversioners,  stating  that 
the  plaintiffs  alone  have  no  right  to  claim,  and  he  has  no  objection 
to  their  claim. 

This  petition  was  presented  after  the  appeal  had  been  argued 
and  judgment  reserved,  and  even  if  we  were  disposed  to  give  effect 
to  it,  it  would  be  of  little  use  to  the  plaintiffs,  as  Hayat  Khan  is 
not  the  sole  reversioner. 

The  plaintiffs  have  not,  I  think,  shown  any  sufficient  ground 
why  the  present  suit  should  not  be  dismissed  altogether,  on  the 
ground  that  they  are  not  the  immediate  reversioners,  without 
prejudice  to  any  suit  which  they  may  bring,  if  the  immediate 
reversioners  resign  their  rights  of  reversion  in  the  plaintiffs  favor. 

The  appeal  is  accepted  and  the  suit  dismissed  with  costs 
throughout. 


Appellate  Side. 
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No.  67. 

GANDAMAL,— (Plaintiff),— APPELLANT, 

Versus 

MUSSAMMAT  MEHTABO,  GUARDIAN  OF  BEIOLA  AND 
KAKA  MINORS,— (Defendants),— RESPONDENTS. 

Case  No.  1537  of  1877. 
(Plowden  and  Elsmie  JJ.) 

Court  Fees'  Act  VII  of  1870,  Section  7,  Clauses  V  (b)  and  (d),  and 
Section  12,  Clause  I— suit  for  possession  of  a  share  in  a  joint  Khata — Valu- 
ation— Appeal. — Plaintiff  sued  for  possession  of  214  kanals  8  marl  .is  of 
land  on  the  allegation  that  defendants  sold  it  to  him  for  Rs.  1,500,  gave 
him  possession  and  subsequently  dispossessed  him.  The,  sale  deed  convey- 
ed to  defendant  no  specific  land,  but  seven-fifteenths  of  Khata  No.  409, 
which  was  a  joint  Khata  comprising  460  kanals  10  marlas  of  land.  The 
Courts  below  rejected  the  plaint  on  defendant  refusing  to  file  additional 
stamps  as  on  a  suit  valued  in  accordance  with  Section  7,  Clause  V  (d)  of  the 
Court  Fees'  Act  1870.  Plaintiff  appealed,  insisting  on  his  right  to  value 
the  suit  at  five  times  the  jumma  under  Section  7,  Clause  V  (b),  when  a 
preliminary  objection  was  taken  that  the  appeal  was  barred  by  Section 
12,  Clause  I. 

Held  by  the  Chief  Court  that  the  appeal  was  not  barred,  as  the  ques- 
tion  was  not  merely  one  relating  to  valuation  for  the  purpose  of  determin- 
ing the  amount  of  fee  chargeable  on  the  plaint,  but  whether  a  particular 
article  of  Clause  V  of  Section  7  applied  to  the  suit,  (a). 

Held  further,  that  the  defendants'  prayer  really  was  for  possession 
jointly  with  the  defendants  of  Khata  No.  409,  with  an  interest  therein  to 
the  extent  of  seven-fifteenths,  and  that  the  whole  Khata  being  part  of  an 
estate  paying  annual  revenue  to  Government  and  recorded  in  the  collec- 
tor's register  as  separately  assessed  with  revenue,  within  the  meaning  of 
Clause  V  (b),  the  value  of  the  suit  must  be  deemed  to  be  five  times  the 
revenue  payable  on  the  Khata. 

Special  appeal  from  order  of  Commissioner  Lahore  Division, 
dated  22nd  June  1877. 

Cullin  for  appellant. 

Ram  Narain,  Pundit,  for  respondents. 

The  facts  are  sufficiently  stated  in  the  head  note  and  in  the 
Judgment  of  the  Chief  Court,  which  was  delivered  by, 

Plowden,  J. — A  preliminary  objection  is  taken  by  Pundit 
22d  April  1878.  j^am  Narajn>  that  this  appeal  does  not  lie,  the  order  of  tho 
Commissioner  being  final  uuder  Section  12  Clause  1  of  the  Court 
Fees'  Act,  and  he  quotes  the  recent  ruling  of  the  Bombay  High 
Court  at  I.  L.  Report,  2  Bombay,  page  146.  We  are  of  opinion 
that  the  Section  quoted  does  not  apply,  as  the  question  is  not  merely 
one  relating  to  valuation  for  the  purpose  of  determining  the 
amount  of  fee  chargeable,  but  whether  a  particular  article  of 
paragraph  5  of  Section  7  of  the  Court  Fees'  Act  applies  to  this 
suit.  The  decision  of  the  Calcutta  High  Court  at  vol.19  Snth. 
Weekly  Reports,  page  214,  and  of  the  High  Court  of  the  North- 

(a)  See  Indian  Law  Reports,  1  Allahabad,  p.  361,  to  same  effect,  and 
2  Bombay,  p,  146,  contra, 
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West  Provinces  at  Iudian  Law  Report,  1  Allahabad,  page  361,  seem 
not  to  have  b»en  brought  to  the  notice  of  the  Bombay  High  Court 
iu  the  case  above  mentioned.  There  is  also  a  decisiou  of  this 
Court  No.  42  of  Punjab  Record  1874,  which  supports  the  view 
that  we  take  of  the  effect  of  Section  12. 

The  objection  is  therefore  over-ruled. 

It  appears  that  the  present  suit  is  brought  for  possession  of 
214  kanals  8  marlas  of  laud,  situate  in  Mouzah  Kokri  Kalou, 
Zilla  Ferozepore. 

The  allegation  is  that  the  defendants  sold  the  above  laud  to 
the  plaintiff,  gave  him  possession  and  subsequently  dispossessed 
him.  The  plaintiff  tiled  a  registered  deed  of  sale,  iu  proof  of  his 
title,  and  upon  turning  to  this  we  find  that  the  deed  conveys  to 
him  no  specific  laud  but  seven-fifteenths  of  Khata,  No.  409,  which 
is  a  joint  Khata  and  comprises  460  kanals  10  marlas  of  land. 

It  is  therefore  clear  that  the  plaintiffs  prayer  is  for  possession, 
jointly  with  the  defendants,  of  Khata  No.  409,  with  an  interest 
therein  to  the  extent  of  7-15ths. 

Upon  this  view  of  the  case,  we  are  of  opinion  that  article  (6) 
of  para  5  of  Section  7  of  the  Court  Fees'  Act  applies. 

The  whole  Khata  is,  we  cousider,  part  of  an  estate  paying 
annual  revenue  to  Government  and  recorded  in  the  collector's 
register  as  separately  assessed  with  revenue  within  the  meaning 
of  para  5  of  that  Section.  The  value  of  the  land  for  possession  of 
which  the  suit  is  brought  must  therefore  be  deemed  to  be  5  times 
the  revenue  payable  upon  Khata  No.  409,  which  is  stated  to  be 
Rs.  40-13-4,  or  lis.  205  in  all. 

We  accordingly  accept  this  appeal  and  remand  the  case  to 
the  first  Court. 

That  Court  will  direct  the  plaintiff  to  file  stamps  to  the  total 
value  of  Rs.  15-12-0,  and  if  this  be  done,  will  proceed  to  determine, 
upon  the  merits,  the  question  of  the  plaintiffs  right  to  possession 
of  the  laud  in  suit.  If  it  be  not  done,  the  court  will  reject  the 
plaint. 

No  costs  of  this  appeal  or  the  appeal  in  the  Commissioner's 
Court  to  either  party. 


No.  68. 

BADHAWA,  HIRA  k   LABHA,— (Plaintiffs),— APPELLANTS,  j 

Versus  V  Appellate  Side. 

GANDHELLA  &  5  OTHERS,— (Defendants),— RESPONDENTS.). 
Case  No.  1064  of  1877. 
(Plowden  and  Elsmie,  JJ.) 

Khaiin  damad,  or  resident  xon-in-lan- — Anrrstral  property    of  natural 
family,  right  to  claim  share  in— Custom, — Held,  no  custom  to  the  contrary 
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being  proved,  that  a  Khana  damad  (resident  son-in-law)  or  his  descendants 
are  not  precluded  from  claiming  a  share  in  the   ancestral  property  of  their 

natural  family,  merely  by  reason  of  the  fact  that  such  Khana   damad  had 

eacceeded  to  the;  estate  of  his  father-in-law. 

Regular  appeal  from  order  of  Commissioner,  Ambalah  Division, 
dated  23rd  April  1877. 

Protul  Chandar  Chatterji  for  appellants. 
Bates  for  respondents. 

This  was  a  claim  to  possession  of  certain  land  in  Mouzah 
Rohara,  Tahsil  and  Zilla  Ludhiana.  The  plaintiffs  were  sons  of 
Mohru,  who  had  left  the  village  and  lived  with  his  father-in-law, 
and  on  his  father-in-law's  death  succeeded  to  his  property  as 
Khana  damad  or  resident  son-in-law.  The  land  in  dispute  was 
the  estate  of  Duma,  deceased,  brother  of  Mohru,  and  the  claim 
was  resisted  by  defendants  (relations  of  the  deceased),  on  the  ground 
that  Mohru  had  succeeded  to  his  father-in-law's  estate,  aud  there- 
by lost  all  right  of  inheritance  in  his  natural  family. 

The  court  of  first  instance  over-ruled  the  plea  and  decreed 
the  plaintiffs'  claim. 

The  Commissioner  on  appeal  remanded  the  case  to  the  first 
court,  under  Section  354,  Act  VIIT  of  1859,  for  enquiry  as  to  the 
existence  of  an  alleged  custom  which  would  operate  to  exclude  a 
"  khana  damad  "  who  had  succeeded  to  the  property  of  his  father- 
in-law,  from  claiming  a  share  in  the  ancestral  property  of  his 
natural  family.  The  return  made  by  the  first  court  siiowed  that 
no  evidence  of  the  existence  of  such  a  custom  was  obtainable. 
The  Commissioner  however  reversed  the  decree  iu  plaintiffs'  favor, 
mainly  on  the  following  grounds, — 

1.  That  although  defendants  had  been  unable  to  bring  for- 
ward real  cases  to  prove  the  custom,  the  plaintiffs  had  also  been 
\mab1e  to  prove  that  "  khana  damads"  had  ever  inherited  their 
own  father's  land. 

2.  That  in  the  Commissioner's  experience,  where  a  claim  for 
inheritance  as  khana  damad  has  ever  been  asserted  and  disputed, 
the  fact  of  relinquishment  of  all  right  to  succeed  to  ancestral  pro- 
perty has  been  always  asserted  or  denied. 

Plaintiffs  accordingly  appealed  to  .the  Chief  Court.  The  judg- 
ment of  the  Court  was  delivered  by, 

25th  Anril  1878  Elsmie,  J. — We  are  of  opinion  that  in  the   absence   of  satis- 

factory proof  of  the  alleged  custom,  the  plaintiffs  in  this  case 
should  not  be  debarred  from  inheriting  the  share  of  laud  to  which 
they  are  primA  facie  entitled.  It  has  been  argued  in  this  court 
for  the  defendants,  that  the  son-in-law  Mohru  having  virtually 
abandoned  all  rights  in  his  natural  family,  his  descendants  are 
bound  by  such  abandonment.  It  is  sufficient  to  say  that  no  such 
distinct  and  conclusive  abandonment  has  been  proved,  and  that 
oven  if  such  a  plea  had  been  established,  it  would  bo  open  to 
argument  whether  it  could  be  held  sufficient  to  bind  descendants 
claiming  rights  as  collateral  heirs. 
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The  appeal  is  accepted,  the  order  of  the  Commissioner  revers- 
ed, and  that  of  the  first  court  restored  with  costs  throughout. 


No.  69. 

MUSSAMMAT  RABIA,— (Defdt.)— APPELLANT,  j 

Versus  >  Appellate  Side. 

MAHOMED  BAKSH,  &  OTHERS— (Platffs.),— RESPONDENTS. J. 
Case  No.  1,512  of  1877. 
(Smyth  and  Elsmie,  JJ.) 

Mahomedan  Law — Custom — Weavers  of  Jalandhar — Daughters— 
Succession  of— Brothers'  sons  and  grandsons — Ancestral  house  property.— 
Found  that,  by  the  custom  among  weavers  of  Jalandhar,  in  the  presence  of 
daughters,  brothers'  sons  and  grandsons  arenot  entitled  to  succeed  to  an« 
cestral  house  property. 

Regular  appeal  from  order  of  Commissioner  Jalandhar  Divisiont 
dated  17th  August  1877. 

Suraj  Bal,  Pundit,  for  appellant. 

Protul  Cbandar  Chatterji  for  respondents. 

The  parties  in  this  case  are  weavers  of  Jalandhar,  and  the 
property  in  dispute  consists  of  a  Haveli  situated  in  that  town.  It 
was  fouud  by  both  the  lower  Courts  that  the  Haveli  was  ances- 
tral property  aud  that  it  fell  in  a  division  of  that  property  to 
Soudagar,  one  of  the  sons  of  Khaiya : — Soudagar  died  recently,  leav- 
ing a  daughter  Mussammat  Rabia  by  his  wife  Mussammat  Sahibo. 
His  second  wife,  Mussammat  Aishau,  died  in  his  life  time,  but  by 
her  he  had  no  children.  She  had  previously  been  married  to 
his  brother  Hashim,  and  by  him  had  a  son  Kasu,  who  died  leaving 
a  daughter  Jima.  Jima  married  Mahomed  Baksh,  son  of  Sou- 
dagar's  brother  Khalil,  and  one  of  the  plaintiffs  in  this  case. 

The  other  plaintiffs  are  the  two  grandsons  of  another  bro- 
ther of  Soudagar's,  Khuda  Baksh.  Soudogar,  in  1871,  executed  a 
will,  whereby  he  gave  the  Haveli  in  dispute,  in  equal  shares,  to 
Mussammat  Rabia,  his  daughter,  and  to  Mussammat  Jima,  the 
graud-daughter,  as  above  stated,  of  his  brother  Hashim  and  of 
Mussammat  Aishau,  the  second  wife  of  Soudagar. 

The  plaintiffs  brought  this  suit  agaiust  Jima  and  Rabia  to 
obtain  possession  of  the  Haveli  left  by  Soudagar,  alleging  that  in 
presence  of  brother's  sous  and  grandsons  in  the  male  line  daugh- 
ters and  descendeuts  of  brothers  in  the  female  line  are  not  entitled 
to  succeed,  and  that  the  will  was  invalid. 

Neither  party  relied  on  the  Mahomedan  law.  Both  alleged 
that  succession  in  their  class  was  governed  by  custom,  and  the 
main  question  for  decision  was  whether  according  to  the   custom 
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brothers'  sons  and  grandsons  in  tlie  male  line,  excluded  a  daugh- 
ter of  the  deceased  aud  a  grand-daughter  of  &  brother  of  the 
deceased. 

The  first  court  found  that  the  custom  was  in  favor  of  the 
daughter's  succession.  In  appeal  the  Commissioner  held  otherwise, 
remarking  "  I  have  carefully  heard  all  the  evidence  and  papers 
."  in  the  case  aud  consider  the  proof  most  conclusive  that  the 
"  brothers'  sons  inherit  and  not  the  daughters'." 

He  accordingly  gave  plaintiffs  a  decree  for  possession. 

Both  Mussammat  Rabin  and  Mussammat  Jima  appealed  to 
the  Chief  Court,  their  appeals  beiug  brought  separately. 

The  judgment  of  the  Chief  Court  was  delivered  by, 

,   ,_      1070  Smyth,  J. — We  have  heard  the  arguments  of  counsel  on  both 

ay  '    sides,  and  have  perused  the  evidence,  and  we  come  to  a  conclusion 

thereon,  different  from  that  of  the  Commissioner.  We  consider 
that  the  weight  of  evidence  is  decisively  to  show  that  among  the 
class  to  which  the  parties  belong,  a  daughter  succeeds  to  house 
property  left  by  her  father,  in  preference  to  her  father's  nephews 
and  grand-nephews  in  the  male  line.  A  precedent  has  been  pro- 
duced by  the  defendants  in  which,  so  far  back  as  6th  December 
1867,  the  very  point  now  in  dispute  was  decided  by  Pundit 
Moti  Lai,  Extra  Assistant  Commissioner  of  Jalaudhar,  who  held 
that  by  custom  among  weavers  of  Jalaudhar,  nephews  were  ex- 
cluded from  succeeding  in  presence  of  daughters.  A  prior  deci- 
sion of  the  Deputy  Commissioner  of  Jalaudhar  to  the  same  effect 
under  date  5th  July  1861,  which  was  in  accordance  with  the  award 
of  arbitrators  and  related  to  property  in  the  town  of  Jalaudhar, 
has  been  produced  by  the  defendants,  but  it  is  not  clear  whether 
the  parties  in  that  case  were  weavers  or  not,  though  alleged  to 
be  so  by  the  defendants  before  us,  and  it  is  therefore  not  of  so 
much  weight  as  the  one  above  cited.  In  "  Notes  on  Customary 
Law,"  decisions  are  cited  either  way,  but  we  observe  that  in  one 
from  the  city  of  Jalaudhar,  the  custom  was  found  in  favor  of  the 
daughters.  Looking  at  the  oral  evidence  which  has  been  pro- 
duced in  the  present  case,  on  the  question  of  custom,  we  consider 
that  it  preponderates  in  favor  of  the  defendants. 

We  find  that  in  presence  of  daughters,  brothers'  sons  or 
grandsons  are  not  entitled  among  weavers  of  Jalaudhar  to  succeed 
to  ancestral  house  property,  and  as  plaintiffs  therefore  have  failed 
to  prove  their  title,  we  accept  this  appeal,  and  dismiss  their  suit 
with  costs  throughout. 
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No.  70. 

BUTA  AND  GULAM  MUHAMMAD,— (Plaintiffs),— 
RESPONDENTS, 

Versus  }  Appellate  Side. 

NUR  MUHAMMAD  AND   SHAMSHUDDIN,— (Defendants)— 
APPELLANTS. 

Case  No.  342  of  1878. 
(Plowdex  and  Smyth,  JJ.) 

Custom — Muhammadan* — Adoption — Child  brought  up  from  infancy — 
Q\ft  f0 — Appointment  of  heii — Inheritancf — Hoskiarpur  District. — ■ 
N.M.  was  brought  up  from  his  infancy  by  K.  B..  lived  with  him  and  was 
married  by  him.     In  1872  K.  B.  •  i  leed  of  adoption  in  which  he 

declared  that  he  regarded  X.  M.  as  his  own  begotten  son  and  intended 
that  he  should  inherit  all  his  property.  In  1873  K.  B.  caused  mutation  of 
names  to  be  effected.  It  did  not  appear  that  X.  M.  was  put  in  possession, 
but  on  the  other  hand  there  was  no  evidence  that  between  1S73  and  his 
death  K.  B.  revoked  his  declaration  that  N\  M.  was  his  adopted  son  and 
was  to  be  his  heir. — Held  that,  under  the  circumstances,  N.  II.  was  en- 
titled by  custom  to  inherit  the  property  of  K.  B. 

Bffftdar  appeal  from  order  of  Commissioner,  Jalandhar  Divi- 
sion, dated  23rd  November  1877. 

Kali  Prosono  Roy  for  Appellants. 

This  was  a  claim  to  a  share  of  the  estate  of  Karm  Baksh  a 
deceased  Muhammadan,  consisting  of  a  house  and  10  bigahs,  5  bis- 
was  of  land  situate  in  Mouzah  Tauda,  Tahsil  Dasuah  in  the  Dis- 
trict of  Hoshiarpnr. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment 
of  the  Chief  Court  which  was  delivered  by 

Plowdex,  J. — We  have  heard  counsel   for   the   appellants  at  J7th  June  1878. 
length,  but  we  are  not  convinced   that  there  is  any  error  in  the 
judgmeut  of  the  Commissioner. 

It  is  found  in  the  defendant's,  Nur  Muhammad's,  favor  that 
lie  was  brought  up  from  his  infancy  by  Karm  Baksh,  that  he  lived 
with  him,  his  marriage  was  effected  by  him,  and  his  wife  lived  in 
Karm  B;iksb's  house  during  Nur  Muhammad's  absence. 

It  is  alsQ  found  that  in  1872  Karm  Baksh  executed  what  i3 
termed  a  deed  of  adoption  in  which  there  is  a  most  unequivo- 
cal declaration  that  Karm  Baksh  regarded  Nur  Muhammad  as  his 
own  begotten  son  and  intended  that,  he  should  inherit  all  his  pro- 
perty. In  1 873  Karm  Baksh  caused  Dakhil  Kkarij  to  be  made 
of  all  the  land  in  suit  in  Nur  Muhammad's  name,  although  it  does 
not  appear  that  he  was  put  in  possession  of  the  land  or  of  the 
house  property  in  any  other  way.  There  is  no  evidence  that, 
at  any  time  between  1873  and  his  death,  Karm  Baksh  revoked 
his  solemn  declaration  that  Nur  Muhammad  was  his  adopted  son 
and  was  to  be  his  heir,  or  had  changed  his  intentions. 
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We  think  that  upon  this  evidence  it  cannot  be  doubted  that 
Karra  Baksh  did  all  that  he  probably  conld  to  constitute  his  heir, 
with  the  sole  exception  of  making  in  his  life  time  a  complete 
gift,  that  is  gift  followed  by  actual  possession  of  his  property 
to  Nur  Muhammad. 

Tt  is  contended  before  us  that  among  Mnhammadans  an 
adoption  of  this  kind  (as  it  is  sometimes  termed,  though  the  term 
is  inaccurate  and  misleading)  is  not  valid  as  giving  the  person 
adopted  a  title  to  inherit,  unless  there  be  possession  given  dur- 
ing the  adoptor's  life-time. 

This  is  virtually  the  same  thing  as  to  argue  that  there  is 
among  Mnhammadans  no  such  thing  as  adoption,  as  a  legal  rite 
having  legal  consequences,  for  upon  the  argument  advanced,  the 
person  adopted  takes  whatever  he  takes  by  virtue  of  the  com- 
pleted gift  at  ouce  and  not  as  heir,  on  the  adoptor's  death. 

"We  do  not  think  this  contention  is  well  founded,  and  the  case, 
No.  54  of  Pitnjah  Record  1874,  is  a  distinct  authority  for  the  posi- 
tion that  actual  transfer  of  possession  of  the  adoptor's  property 
during  his  life  time  is  not  essential,  in  order  to  constitute  a  person 
appointed  as  heir  competent  to  inherit.  That  was  also  a  case 
among  Muhammadans  and  the  prevalence  of  the  custom  among 
Muhammadans  was  in  that  case  judicially  affirmed. 

We  therefore  uphold  the  Commissioner's  judgment  as  regards 
Nur  Muhammad,  and,  as  the  case  is  not  pressed  against  Sham- 
shuddin,  we  dismiss  the  appeal  as  against  him  also. 

The  appellants  will  pay  the  costs  of  Nur  Muhammad  alone 
in  this  Court. 


No.  71. 

r      MUSSAMAT  DIIAMMI,  GUARDIAN  OF  HER  3  SONS 
BINDU,  KANDU   and    CHANDU,— (Plffs.),— APPELLANTS, 

Appellate  Side.  ■{  Versus 

MEHTAB  KHAN  and  MUSSAMAT  MURAD  BIBI,— (Defdts.) 


I 


—RESPONDENTS. 
Case  No.  319  of  1878. 

Muhammadan  Law — Acknowledgment  of  son — Legitimation — Legal 
obstacle  to  marriage, — D.  an  undivorced  woman  left  her  husband  K.  who 
was  still  living,  and  went  and  lived  continuously  with  one  J.  by  whom  she 
had  three  children. 

Held,  assuming  there  was  a  marriage  between  J.  and  D.,  that  D.  be- 
ing undivorced,  the  marriage  could  not  legally  have  taken  place,  and  that 
therefore,  the  offspring  of  the  connection,  even  if  the  paternity  was 
acknowledged  by  J.,  was  incapable  of  being  legitimated  according  to 
Muhammadan  Law. 

Civil  Judgment  No.  13,  Punjab  Record  1875,  distinguished. 

Regular  appeal  from  order  of  Additional  Commissioner,  Jullundur, 
dated  18th  December  1877. 
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Sheik  Nauak  Baksh  for  Respondents. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment 
of  the  Chief  Court  which  was  delivered  by 

Plowdbn,  J. — The  only  poiut  in  this  case  is  as  to  the  legiti-  21st  June  1878. 
macy  of  the  children  begottou  by  Jani  from  Mussammat  Dhamiui. 
She  is  of  the  Jhiwar  caste  and  a  Muhammadan,  and  was  married  to 
one  Kalya.  Some  22  or  23  years  ago,  she  left  her  husband  and 
lived  continuously  with  Jani  by  whom  she  has  had  children,  plain- 
tiffs in  this  suit.  Jan.  was  a  Massulmau  Rajput  aud  recently  died. 
It  is  not  proved  that  Kalya  ever  divorced  Mussammat  Dhammi : 
he  is  still  living  and  deuies  having  divorced   her. 

The  question  is  whether  the  childreu  of  Jani  by  Mussammat 
Dhammi  are  ligitimate  childreu  entitled  by  hiw  to  inherit  Jani's 
property. 

We  are  of  opinion  that  they  are  not ;  that  the  marriage  of 
Jani  to  Mussammat  Dhammi,  during  the  life-time  of  the  latter's 
husbaud,  she  being  undivorced,  could  not  legally  have  takeu 
place,  and  that  therefore  the  offspring  of  the  connection  between 
the  two,  even  if  the  paternity  was  acknowledged  by  the  father 
Jani,  was  incapable  of  being  legitimated  (see  Shama  Cham  Sircar's 
Digest,  Muhammadan  Laic,  pp.  121,  126,  323  aud  374  aud  Baidie's 
Digest  pp.  411,  412. 

The  present  case  differs  in  its  circumstances  from  that  re- 
ported iu  No.  13,  Punjab  Record  1875,  which  the  first  court  follow- 
ed. In  that  case  there  was  no  legal  obstacle  to  the  marriage  of 
the  person  alleged  to  be  the  father  of  the  children,  whose  legeti- 
macy  was  then  in  question,  with  the  womau  who  was  their  mother. 

The  appeal  is  dismissed  with  costs. 


No.  72. 
SIRDAR  DIWAN  SING,  SIRDAR  GAXDA  SING,  AND       1 
KAHN  SING,— (Defendants),-  APPELLANTS, 

Versus  ;.  appellate  Side. 

MUSSUMAT  SUBHAN  GUARDIAN  OF  BURA  MINOR— 
(Plaintiff),— RESPONDENT. 

Case  No.  1,013  of  1873. 
(Elsmie,  J.) 

Custom, —  Adoption — Daughter's  son. — Khatris — Kakri  got — Firozpur 
District — Found  that,  by  the  custom  ot  khatris  of  the  kakri  gut,  m 
Mouzah  Salibvah,  Tahsil  Mogah,  Zillah  Firozpur,  the  adoption  of  a 
daughter's  son  is  valid. 

Adoption  of  a  brother's  daughter's  son  accordingly  upheld. 

Special  appeal  from  order  of  Commissioner,  Lahore  Division,  dated 
8th  April  1878. 
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This  was  a  suit  for  a  declaration  that  Bura  was  the  adopted 
s^n  of  one  Dulla,  a  tenant  with  rights  of  occupa«icy  in  certain 
land  situate  in  Mouzah  Salibvah,  tahsil  Mogah,  in  the  Firozpur 
district. 

The  facts  of  the  case  are  sufficiently  stated  in  following  re- 
mand order  of  the 

$l»t  Fely.  1878.  Commissioner. — Dulla   is  an  hereditary   cultivator  and  has 

adopted  Bura,  the  only  son  of  Mussamat  Atma  Devi.  Atma  Devi 
being  his  niece  (brother's  daughter).  Atma  Devi's  husband  is 
dead  12  or  13  years  since. 

The  adoption  would  of  course  carry  succession  to  the  occu- 
pancy rights  with  it  and  a  decree  has  been  passed  accordingly. 
It  is  opposed  by  appellants,  the  landlords.  A  deed  of  gift  is 
also  filed,  and  would  not,  I  think,  he  a  valid  alienation  as  against 
the  landlord.  But  the  adoption  would  carry  a  valid  title  with 
it  on  Dulla's  decease. 

The  respondents  are  khatris  of  the  Kakri  got. 

They  have  of  course  a  right  to  adopt,  but  it  is  argued  that 
the  adoption  of  Bura  is  contrary  to  both  Dhurmshastra  and 
custom. 

The  boy  is  said  to  inherit  from  his  father. 

These  points  must  be  further  enquired  into.  Can  a  daughter's 
son  be  adopted  amongst  the  khatri  caste,  especially  if  his  father 
be  dead. 

Can  a  boy  who  inherits  from  his  father  be  adopted  by  a  man  of 
this  caste  1  If  not;  does  this  boy  inherit  from  his  father  1  All 
that  the  local  enquiry  at  present  shows  is  that  custom  allows 
adoption,  and  that  this  has  been  done  in  five  or  six  cases  in  this 
village.  But  it  does  not  deal  with  the  special  circumstances 
attending  the  adoption  in  this  instance. 

The  case  is  remanded  for  a  finding  on  the  above  points  after 
enquiry  from  trustworthy  members  of  the  caste.  To  be  returned 
on  April  5th. 

ojz   i     'i  ior*a  On  receipt  of  a  return   to  the   above  order   of  remand    the 

oth  April  1878.   n         ■    ■       r         •    ,  c  ,, 

e  Commissioner  gave  judgment  as  follows  : 

"The  evidence  is  strongly  in  favor  of  the  respondent. 

"  Instances  are  quoted  of  similar  adoptions  and  the  only  evi- 
dence offered  against  it  is  that  of  men  who  are  not  khatris,  a 
Tarkan  and  Jat. 

"  Mr.  Gouldsbuvy  for  the  appellant  now  argues  that  the  par- 
ties are  bound  by  strict  Hindu  Law  ;  that  the  ceremonies,  giving 
and  taking,  were  not  sufficient  to  constitute  a  legal  adoption,  that 
it  was  effected  in  order  to  prevent  the  lapse  of  the  occupancy 
rights,  and  that  the  evidence  of  custom  is  insufficient. 

"  The  evidence  is  quite  sufficient  to  establish  both  the  adop- 
tion and  the  right  to  adopt. 

"  The  objections  first  raised  by  the  appellant  have  now  been 
answered.     The  Extra  Assistant  Commissioner  himself  is   a  com- 
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petent  judge  of  the  point  and  of  the    credibility  to  be  attached  to 
the  witnesses  who  prove  it. 

"  The  appeal  is  dismissed   with  costs." 

From  this  order  the  defeudants  appealed  to  the  Chief  Court. 

The  Commissioner's    rder  was  confirmed  aud  the  appeal  reject- 
ed at  a  preliminary  hearing  by  the  following  order  of 

Elsmie.  J.— I  think    the  Commissioner    was  right    and    that  l0th  July  ls7S- 
sufficient    evidence  of   a  valid  adoption    was  given    as  against  the 
landlords    who  are  not  relatives  of  the  hereditary   cultivators. 

Rejected. 


No.  73. 
MATHRA  DASS,— (Plaintiff),— 

Versus  )■  Reference  Sidb. 

RAMAXAXD  —  (Defendant). 
Case  No.  7  of  L87& 
(  Smith  and  Elsmie,  JJ.) 

'.en  currency  note. — Bona  fide  holder.^"  Goods." — Contract  Act  IX 
cf  1872. — Sec  r  ion*  76  and  108. — R.  L..  of  Rohtak  was  robbed  of  a  currency 
note  by  one  N.,  who  brought  it  to  Dehli  and  with  the  assistance  of  H.,  got 
:il  bj  R.  N..  who  passed  it  for  full  consideration  to  M.  D. 

The  Rohtak  police  traced  the  note  to  M.  D.,  seized  half  of  it  and 
gave  it  in  as  evidence  in  the  Criminal  case  against  the  thief  N. ;  the 
latter  was  convicted  and  by  order  of  the  Magistrate  the  half  note  was 
handed  over  to  R.  L.,  who  subsequently  sued  before  the  Judicial  Assistant 
of  Rohtak  and  obtained  a  decree  (ex  parte)  against  M.  D..  for  the  other 
half  note,  or  falternatviely,)  for  Ks.  100. 

In  a  suit  by  M.  D..  against  R.  H.,  from  whom  he  received  the  note,  to 
recover  its  value,  held  that  M.  D.  was  not  entitled  to  recover,  he  having 
received  full  consideration  from  R.  &, 

The  title  of  the  bon&Jide  holder,  for  consideration,  of  a  currency  note, 
is  not  defective  by  reason  of  a  defect  in  the  title  of  a  previous  holder. 

Held  further,  that  the  fact  of  M.  D.  ha%*ing  been  deprived  of  his  note 
by  a  decree  of  the  Judicial  Assistant  of  Rohtak  did  not  give  him  a  cause 
of  action  against  R.  N.,  from  whom  he  obtained  it. 

Case  re/erred  by  Judge,  Small  Cause  Court,  DeJUi,  under 
Section  617,  Civil  Procedure  Code. 

Stated  case. — The  history  of  this  case  is  as  follows  : — 

Radha  Lai  of  Rohtak  was  the  holder  of  a   currency    note   of 
the  Government  of  India  No.  JL  05999  dated  16th  January  I 
In    September    1877,    that    note    was    stolen   from    him    by   one 

Nathoa,  who  brought  it  to  Dehli,  and  through   the   assistance   of 
one  Hnrdoo  Mistri  he  got  it  cashed  by  Raraanand    of  Dehli,    who 

passed  it  for  full  consideration  to  Mathra  Dass. 

The  Rohtak  Police  traced  the  note  to   Mathra   Dass,   seized 
half  of  it  aud  gave  it  iu  as  evidence  in  the  Criminal  case  against 
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Natlioa)  the  latter  was  convicted,  and  by  order  of  the  Magistrate 
the  half  note  was  handed  over  to  the  Prosecutor  Eadha  Lai  who 
subsequently  sued  before  the  Judicial  Assistant  of  Rohtak  and 
obtained  a  decree  (ex  parte)  against  Mathra  Dass  for  the  other 
half  note  or  (alternatively)  for  Rs.  100,  and  costs,  &c. 

Mathra  Dass  sued  the  Police  Inspector  Shibdyal  (who  seized 
the  note)  in  this  court  at  case  No.  373,  decided  on  the  29th 
March  1878,  but  failed  as  the  Police  Inspector  was  held  not  to  be 
liable.  Mathra  Dass  now  sues  Ratnanand  from  whom  he  obtained 
the  note. 

Now  it  would  seem  that  Mathra  Dass  had  a  good  title  to  the 
currency  note,  as  there  is  no  question  that  he  is  a  bond  fide  holder 
for  good  consideration,  and  is  not  the  purchaser  from  the  thief. 
Even  the  latter  (purchaser)  would  seem  to  have  a  good  title  if  he 
was  not  aware  of  the  fact  of  the  theft  and  took  the  note  ill  pay- 
ment or  for  consideration. 

Plaintiffs  pleader  admits  that  he  had  a  good  title,  but  says 
that  having  been  wrongly  deprived  of  it  by  the  Magistrate  and 
by  the  Civil  Court  of  Rohtak  he  has  an  action  against  the  person 
from  whom  he  got  it. 

The  defendant  pleads  non-liability  to  plaintiff;  the  question 
as  to  whether  he  (defendant)  is  liable  to  Radha  Lai  or  not  is  not 
raised,  but  he  argues  that  he  gave  plaintiff  Mathra  Dass  a  good 
note  with  a  good  title  for  the  money  paid  to  him  (defendant)  by 
plaintiff,  and  that  therefore  plaintiff  cannot  have  auy  claim  against 
him. 

The  plaintiff  states  that  the  view  taken  by  the  Rohtak  Courts 
is  based  on  section  108  of  the  Contract  Act,  which  prescribes  that 
"  no  seller  can  give  to  the  buyer  a  better  title^thau  he  has  him- 
self" and  hence  that  no  holder  of  the  note  subsequent  to  the 
theft  has  a  title.  It  is  true  that  this  is  the  general  rule  in  regard 
to  movables  since  Act  IX  of  1872  became  law,  but  that  Act  does 
not  refer  to  the  case  of  currency  notes  and  money  generally,  and 
was  evidently  never  intended  to  alter  the  law  relating  to  them; 
notes  are  legal  tender  and  are  payable  to  bearer,  and  to  hold  that 
every  person  taking  a  note  is  bound  to  satisfy  himself  that  there 
lias  been  no  break  in  the  continuity  of  the  title  in  it  from  the 
date  of  issue  to  the  time  of  his  taking  it,  would  be  monstrous  and 
would  entirely  stop  their  circulation.  If  plaintiffs  title  in  the 
note  was  defective  by  reason  of  Nathoa's  theft,  then  a  holder  of  a 
stolen  note  ten  years  after  the  theft,  would  have  no  title,  though 
it  may  have  passed  for  full  consideration  through  the  hands  of  a 
hundred  persons. 

The  English  law  on  the  subject  is  briefly  put  in  Addision  on 
Contracts,  6th  edition,  page  950,  which  is  as  follows  : — 

"  Of  payment.  Payment  by  a  stolen  Bank  note.  A  Bank  note 
"  payable  to  bearer  and  transferable  by  delivery  is  considered  as 
"  money,  so  that  every  person  who  takes  it  by  way  of  payment  of 
"  a  debt  in  the  ordinary  course  of  business  has  a  good  title  to  it ;  and 
"  his  right  to  enforce  payment  of  it  is  unaffected  by  auy  infirmity 
"  of  title  in  the  person  who  delivered  it  to  him.     If  therefore  a 
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*  tradesman  gives  change  for  a  stolen  note  in  ignorance  that  the 
"  note  has  been»stolen  and  then  pays  the  note  to  a  creditor  in  dis- 
"  charge  of  a  deht  the  payment  is  a  good  payment,  the  creditor 
"  having:  a  valid  title  to  the  note,  and  being  able  to  enforce  the 
"  security  against  the  Banker  who  issued  it." 

This  being  so  it  seems  to  me  that  plaintiff  got  a  good  title 
from  Ramanand,  and  therefore  got  full  consideration  from  Rama- 
naud  for  the  money  paid  to  the  latter  for  the  note. 

The  mere  fact  of  plaintiffs  having  (in  my  opinion)  been 
wronglv  deprived  of  his  note  by  the  Rohtak  Courts  gives  rise  to 
no  cause  of  action  against  Ramanand. 

I  would  solicit  a  ruling  of  the  learned  judges  of  the  Chief 
Court  upon  the  following  points,  rik  : 

(1.)  Is  the  title  of  the  bond,  fide  holder,  for  consideration,  of 
a  currency  note  of  the  Government  of  India,  defective  by  reason 
of  a  defect  in  the  title  of  a  previous  holder. 

(2.)  If  not,  then  the  plaintiff  having  been  deprived  of  his 
note  by  a  decree  of  the  Rohtak  Court  does  that  give  him  a  cause 
of  action  against  the  person  from  whom  he  obtained  the  note. 

I  hold  the  view  that  the  holder  for  consideration  has  a  valid 
title  and  that  the  plaintiff's  only  course  is  to  apply  to  the  Rohtak 
Court  to  set  the  matter  right;  unless  the  plaintiff's  title  be  held 
to  be  defective,  he  would  seem  to  have  no  cause  of  action  against 
Ramanand  defeudaut. 

The  suit  has  been  dismissed  subject  to  the  decision  on  this 
reference. 

Elsmie,  J. — I  am  of  opinion  that  the  view  taken  by  the 
Judge  Small  Cause  Court,  Dehli,  on  the  points  referred  is  correct. 

The  Chief  Court  has  held  on  the  Criminal  Revision  side, 
Crown,  versus  Gr>hd,  Xos.  83  and  95  of  1878,  that  a  stolen  note 
when  it  passes  into  the  hands  of  an  innocent  holder  for  value 
ceases  to  be  stolen  property,  see  last  clause  section  410,  Indian 
Peual  Code. 

Section  108  of  the  Contract  Act  is,  in  my  opinion,  inapplicable 
to  the  case  of  coin  or  Bank  notes  passed  in  the  course  of  busi- 
ness. A  curreucy  uote  may  be  given  in  payment  of  goods  or  in 
exchange  for  metal  coin,  but  it  cannot  be  said  to  be  bought  by  the 
person  selling  the  goods  or  supplying  metal  coin  in  exchange. 

The  inconvenience  would  be  intolerable  if  the  innocent  hol- 
der of  marked  money  should  be  held  liable  to  give  it  up  on  proof 
by  a  previous  possessor  that  it  had  been  stolen  from  him  at  some 
former  time. 

This  view  is  I  find  supported  by  the  case  quoted  at  page  368, 
Prinsep's  Procedure  Code,  5th  edition,  under  section  420,  Criminal 
Procedure  Code,  and  by  a  decision  of  the  High  Court  Calcutta  in 
the  matter  of  Captain  Michell,  page  339  Calcutta  Law  Report, 
Volume  I. 

Smyth,  J. — I  concur. 
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NO.  74. 
MAHAMADJU  &  2  OTHERS,— (Defendants),— APPELLANTS, 

APPELLATE  SIDE,  j  p^,, 

'  JAI  RAM,— (Plaintiff),— RESPONDENT. 

Case  No.  209  of  1878. 
(Smyth  amd  Elsmie,  JJ.) 

Bond — Mortgage — General  hypothecation  of  moveable  and  immoveable 
property. — A  bond  which  doe<»  not  specify  the  property  alleged  to  be 
hypothecated,  but  merely  engages  that  the  debt  may  be  realized  from  the 
moveable  and  immoveable  property  of  the  debtor,  held  not  to  operate  as 
a  mortgage. 

Special  appeal  front  order    of  Additional  Commissioner,  Amritsar, 
dated  15th  January  1878. 

Kali  Prosouo  Roy  for  Appellants. 

The  judgment  of  the  Chief  Court  was  delivered  by — 

80th  July  1878.  Elsmie,  J. — We  are   of  opinion  that  the    bond   which    does 

not  specify  the  property  alleged  to  be  hypothecated,  but  merely 
engages  that  the  debt  may  be  realized  from  the  moveable  and 
immoveable  property  of  the  debtor,  would  not  operate  as  a 
mortgage. 

The  appeal  is  undefended,  and  the  counsel  for  the  appellants 
informs  us  that  plaintiff  has  realized  the  full  amount  of  his 
decree  against  Muhamadju  without  resorting  to  the  sale  of  the 
property  now  in  litigation. 

We  accept  the  appeal  with  reference  to  our  opinion  above 
expressed  in  regard  to  the  effect  of  the  bond  and  dismiss  plaintiff's 
claim  with  costs. 


No.  75. 
GANGA  RAM,-PLAINTIFF, 
Reference  Side.  ^  Versus 

SAIN  DASS— DEFENDANT. 

Case  No.  10  of  1878. 
(  Plowden  and  Elsmie,  JJ. ) 

Civil  Procedure  Code  (Act  X  of  1877)  Section  17  explanation  J — 
Temporary  dwelling  place — Cause  of  action — Jurisdiction — Small  Cavxe 
Court. — S.  D.  was  sued  at  Amritsar,  where  he  temporarily  resided,  in  res- 
pect of  a  cause  of  action  which  arose  at  Ajnala.  Held  that  the  Small  Cause 
Court  at  Amritsar  had  no  jurisdiction  to  entertain  the  suit. 

A  temporary  lodging  only  gives  jurisdiction  in  respect  of  a  cause  of 
action  arising  at  the  place  where  the  defendant  has  such  a  lodging. 
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Case  re/erred  by  Judge,  Small  Came  Court,  Amritsar,  under  Section 
617,  Act  X  of  1877. 

Stated  case — The  defendant  lives  in  the  Pasrur  Pergunuah  of 
the  Sialkot  District.  He  has  lately  come  here  to  prosecute  a  case, 
and  lodges  in  the  city  within  the  local  limits  of  the  jurisdiction  of 
this  court. 

The  cause  of  action  arose  in  the  Ajnala  Pergunnah  of  this 
District.  Plaintiff  presented  his  plaint  to  the  district  court,  but 
it  has  been  returned  for  presentation  to  this  court,  because  defen- 
dant lodges  in  the  city,  apparently  with  reference  to  explanation 
I,  section  17,  Act  X  of  1877,  which  prescribes  that, — "  where  a 
"  person  has  a  permanent  dwelling  at  one  place  and  also 
"  a  lodging  at  another  place  for  a  temporary  purpose  only,  he 
"  shall  be  deemed  to  reside  at  both  places  in  respect  of  any  cause 
"  of  action  arising  at  the  place  where  he  has  such  temporary  lodg- 
"  ing."  But  I  am  unable  to  see  that  this  is  applicable  to  the 
case.  It  would  have  been,  if  the  cause  of  action  had  arisen  also 
in  the  city.  But  then,  in  that  case,  the  suit  would  have  been 
maintainable  in  this  court,  let  the  defendant  be  where  he  might, 
since  section  17,  of  Act  X  of  1877  has  superseded  section  8 
of  the  Small  Cause  Court  Act  XI  of  1865,  and  it  is  now  no  longer 
a  sine  qua  non  that  the  defendant  should  dwell  within  the  local 
limits  of  the  Small  Cause  Court  jurisdiction,  if  the  cause  of 
action  have  arisen  within  those  limits.  I  am  of  opinion  that  the 
words  "temporary  lodging"  in  the  explanation  cannot  be  separated 
from  the  cause  of  action,  and  as  in  the  present  case  there  is  only 
a  very  temporary  lodging,  but  uo  cause  of  action  within  the  local 
limits  of  the  jurisdiction  of  this  court,  I  do  not  think  the  suit 
lies  here. 

I  beg  to  submit  the  question  for  the  decision  of  the  Chief 
Court. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Elsmie,  J. — "We  are  of  opiniou  that  the   view  taken  by  the  8th  August  1878* 
Jud«re  of  the  Small  Cause  Court  is  correct. 
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No.  76. 

MAHMUD  KHAN—  (Plaintiff),— APPELLANT,  ) 

Versus  >  Appellate  Sidb. 

BHAI  BALKISHEN— (Defendant),— RESPONDENT. 
Case  No.  1784  of  1874. 
(Smyth  and  Elsmie,  JJ.) 

Mflrtg/tge — Redemption  »f.  in  part — 8wt  by  one  *harer. — Held  that  a 
suit  will  not  lie  to  redeem  a  share  of  property  mortgaged. 

Special  appeal  from  order  of  Commissioner,  Derajat  Division,  dated 
13th  September  1877. 

Kali  Prosono  Roy  for  appellant. 

Protul  Chaudar  Chatterji  for  respondent. 

The  facts  of  this  case  are  fully   stated   in    the  judgment   of 
the  Commissioner  which  was  as  follows  : — 

"  This  case  coming  on  for  hearing  must  be  heard  ex  parte  in 

■  absence  of  the  respondent,  who  fails  to  appear  on  summons.  The 
"  contention  in  this  case  concerns  certain  lands  in  Kotla  Ahmad 
u  Khan  said  to  have  been  mortgaged  many  years  ago,  no  exact  time 
"has  as  yet  been  ascertained,  by  one  Baloch  Khan,  who  is  alleged 

■  to  have  been  grandfather  of  the  plaintiff,  appellant,  to  the 
"  aucestor  of  the  defendant,  respondent. 

"The  plaintiff  constituting  himself  as  the  inheritor  of  a  |th 
"  share  of  Baloch  Khan's  property  (of  this  no  proof  has  been  given) 
"  sued  for  redemption  of  ^th  of  the  land  said  to  be  mortgaged  as 
"  above.  These  lands  are  stated  to  consist  of  half  of  Modeuwala 
"  well,  and  the  whole  of  Bendawali  well.  The  Lower  Court 
"  finds  that  plaintiff's  claim  is  barred  by  limitation,  because  the  re- 
"suit  of  the  investigation  in  the  case  points  to  these  lands  having 
"come  down  in  possession  of  defendant  and  his  ancestor!  for  a 
"  period  exceeding  60  years.  The  evidence  produced  by  plaintiff 
"  in  support  of  his  claim  is  of  the  most  unsatisfactory  nature,  and 
"  it  would  not  be  possible  in  this  Court's  opinion  to  entertain  it  to 
"  any  extent  on  the  grounds  set  forth.  The  reference  to  records  of 
"  the  summary  and  regular  settlements  is  not  convincing  in  itself, 
"  the  entries  being  discrepant  and  challenged  by  the  defen- 
"  dant,  who  states  that  the  entries  were  made  without  any  cora- 
"  munication  with  or  authority  from  him.  Plaintiff's  explanation 
"  of  the  discrepancy  between  the  entries  in  the  summitry  settle- 
"  ment  papers  and  that  hi  those  of  the  last  and  regular  settlement 
"  is  improbable  and  unsubstantiated.  Defendant  professes  that  the 
"  mortgage  deed  has  disappeared  and  claims  retention  on  the 
"  ground  of  long  and  even  ancient  right.  In  a  country  where  the 
"  mortgage  deed  is  usually  retained  by  the  mortgagee  it  would 
"  seem  that  the  onus  of  proving  the  period  of  an  admitted  mort- 
"  gage  lay  on  the  defendant  or  holder  uf  the  deed,  but  the  conduct 
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"  of  the  plaintiff  and  his  co-heirs  in  the  property  appears  to  have 
"  been  unaccountably  lax  and  careless  throughout,  for  none  of  them 
"  would  appear  to  have  taken  any  precaution  to  secure  whatever 
"  rights  may  have  remained  to  them  from  the  commencement  of 
"  British  administration  to  the  present  time.  The  plaintiff  being 
"  but  a  part-sharer,  as  admitted  by  himself,  in  the  inheritance  left  by 
"  Baloch  Kban,  the  mortgagor,  and  there  being  nothing  before  the 
"Court  to  certify  the  interest  of  other  descendants  and  probable 
"  claimants  of  shares,  this  Court  holds  that  plaintiff  cannot  of  himself 
"  sue  for  redemption  of  part  of  the  lands  alleged  to  be  mortgaged  to 
"  Balkisheu,  and  that,  on  that  ground  alone,  his  separate  claim  must 
"  be  rejected.  The  appeal  is  dismissed  with  costs,  but  this  order  will 
"  be  no  bar  to  the  heirs  in  common  of  Baloch  Khan  suing  for  re- 
"  demption  of  the  whole  of  this  mortgage,  should  they  be  disposed 
"  or  combine  to  do  so.  Their  neglect  to  clear  up  the  matter  iu 
"  dispute  during  the  course  of  the  Regular  Settlement  is  uuac- 
"  counted  for." 

The  judgment  of  the  Chief  Court  was  delivered  by 

18th  March  1878.  Elsmie,  J. — We  think  the  Commissioner  was   right  in  hold- 

ing that  the  plaintiffs  suit  to  redeem  a  share  of  the  property  under 
mortgage  should  not  be  heard,  and  the  correctness  of  this  deci- 
sion is  not  seriously  contested  by  the  counsel  for  the  plaintiff, 
appellant.  It  is  clear  that  the  Commissioner  did  not  affirm  the 
finding  of  the  first  Court  ou  the  question  of  limitation,  and 
we  see  no  objection  under  the  circumstances  to  expressing  the 
opinion  that  a  suit  to  redeem  the  whole  mortgage  could  not  be 
regarded  as  res  judicata  by  reason  of  the  decisions  of  the  Lower 
Courts  in  the  present  case. 

The  appeal  is  dismissed  with  costs. 


No.  77. 
r      UTTAM  CHAND,  ASA  NAND,  BEHARI,  GANESH,— 
(Plaintiffs),— APPELLANTS, 
E-1  Versus 

BYSAKHI,— (Defendant),— RESPONDENT. 

Case  No.  1607  of  1877. 

(  Smyth  and  Elsmie,  J  J. ) 

Adoption — Sisters  grandson — Aroras  of  Lahore — Custom — By  the 
custom  of  the  Aroras  of  Lahore,  the  adoption  of  a  sister's  grandson  is 
valid. 

Regular   appeal  from   order   of  Commissioner,    Lahore    Division, 
dated  11th  October  1877. 

Spitta  for  appellants. 

Kali  Prosouo  Roy  for  respondeat. 
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Plaintiff,  Uttam  Chand,  nephew  of  one  Dittn  Mai,  deceased, 
sued  for  a  fourth  share  iu  a  house  in  Lahore,  the  property  of 
Dittu  Mai. 

The  defendant,  Bysahki,  pleaded  that  he  was  the  adopted  son 
of  the  deceased  Dittu  Mai,  who  acquired  the  house  in  suit,  of 
which  he,  defendant,  was  iu  sole  possession. 

The  issue  drawn  by  the  Court  of  first  instance  (Baron 
Bentinck,  Assistant  Commissioner,)  was,  whether  Bysakhi  was 
adopted  by  Dittu  Mai,  aud  whether  such  adoption  was  valid 
according  to  custom. 

The  Court  found  against  the  factum  of  the  adoption,  as  also 
against  the  validity  of  an  adoption  of  a  sister's  grandson  (which 
Bysakhi  was)  amongst  Hindus  of  the  Arora  tribe,  and  found 
further,  that  amongst  Aroras  certain  ceremonies  must  take  place 
to  render  an  adoption  valid,  which  ceremonies  were  never  per- 
formed in  Bysakhi's  case.  The  Court  therefore  decreed  the  whole 
of  Dittu  Mai's  property  to  plaintiff  aud  his  three  brothers  who 
had  subsequently  been  joined  as  co-plaintiff's. 

The  Commissioner,  Colonel  Hall,  on  defendant's  appeal, 
reversed  the  findiug  of  the  first  Court  as  to  the  factum  of  the 
adoption,  and,  on  the  question  of  its  validity,  gave  judgment  as 
follows  : — 

"  As  regards  the  validity  of  the  adoption,  it  is  only  necessary 
"  to  quote  the  Chief  Court  Rulings  in  No.  50  Pu?>jab  Record  1874, 
"  No.  83  Punjab  Record  1867  and  Civil  Appeal  No.  497  of  1868. 

"  The  adoption  of  a  sister's  grandson,  which  defeudaut  is,  was 
"  therefore  valid,  although  the  Lower  Court  accepted  a  vague  asser- 
"  tion  made,  that  a  sister's  grandson  could  not  be  adopted  amongst 
"  Aroras.  The  fact  of  the  adoption  in  this  case  is  actually  more 
"  clear  than  in  many  others  where  it  has  been  judicially  affirmed, 
"  and  the  rulings  above  quoted,  together  with  the  exposition  of  the 
"  Customary  Law,  as  detailed  in  Boulnois  and  Rattigan's  notes  pp. 
"  80  aud  81,  settle  the  point  as  to  the  adoption  of  u  sister's  graud- 
"  son  being  valid." 

The  Commissioner  accordingly  reversed  the  order  of  the  first 
Court  and  dismissed  the  suit. 

Thereupon  plaintiffs  appealed  to  the  Chief  Court.  The 
judgment  of  the  Court  was  delivered  by 

Smyth,  J. — We   consider   it  clear   (and  the   point   was   not  20th  March  1878. 
pressed  by  Mr.  Spitta)  that  among  the  class  to   which  Dittu  Mai 
belonged,  custom  allows  a  sister's  grandson  to  be  adopted. 

As  to  the  factum  of  the  adoption,  we  consider,  upon  a  perusal 
of  the  evidence  and  after  hearing  the  arguments  of  counsel,  that 
there  is  no  reasonable  doubt  that  the  adoption  took  place.  It  is 
shown  that  Dittu  Mai  took  Bysakhi  from  his  father  when  he  was 
a  child  of  six  years'  of  age  and  brought  him  up  as  his  son.  He 
performed  ceremonies  for  Bysakhi  which  are  usually  only  per- 
formed by  a  child's  father,  for  instance,  the  investiture  of 
Bysakhi  with  the  jonau  and  the  marriage  of  Bysakhi.  There  is 
evidence  also  to   show  that    Bysakhi  was   regarded  by  the  neigh- 
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bours  as  Dittu's  adopted  sou.  Moreover,  on  Dittu's  death,  when 
application  was  made  by  Bysakhi  for  a  certificate  under  Act 
XXVII  of  1860,  Dittu's  widow  admitted  that  Bysakhi  was  Dittu's 
adopted  son.  She  is  now  dead,  but  her  statement  then  made, 
which  was  one  against  her  proprietory  interest,  is  admissible  in 
evidence  in  the  present  case  under  Section  32  of  the  Evidence 
Act. 

Having  regard  to  all  this,  we  consider  that,  though  the  evi- 
dence as  to  the  actual  ceremony  which  took  place  on  the  occasion 
of  the  adoption  is  weak,  a  strong  case  is  established  by  the  defen- 
dant in  support  of  his  adoption,  and  it  is  not  in  our  opinion  re- 
butted by  the  evidence  which  has  been  produced  on  the  other 
side. 

We  hold  that  the  factum  of  the  adoption  is  proved,  and  we 
accordingly  dismiss  this  appeal  with  costs. 


No.  78. 

"  KHAIR  MUHAMMAD  AND  RUKUNDIN,— (Defendants),- 
APPELLANTS, 

Appellate  Side,  {  Versus 

AHMUDIN,  FAZALDIN  AND  ALLADIN,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  970  of  1877. 
(Smyth  and  Elsmie,  JJ.) 

Limitation — Act  IX  of  1871,  Schedule  II  No.  148 — Acknowledgment 
of  mortgage — Admission  in  depositson  signed  by  mortgagee — Elder  brother 
acting  on  behalf  of  younger  brother. — In  a  deposition  in  writing  recorded 
in  1857  in  a  previous  suit,  and  signed  by  the  mortgagee  K.  M.,  be  admit- 
ted tbe  title  of  bis  mortgagor.  To  that  suit  R.  co-mortgagee,  was  no 
party,  but  it  was  found  that,  in  accordance  with  tbe  practice  in  tbose 
days.  K.  M.  as  bead  of  tbe  family  was  acting  for  R.  his  younger  brother. 
In  a  suit  instituted  in  1877,  for  redemption  of  mortgage,  held  that  the  ad- 
mission  in  the  deposition  of  1857  sigued  by  K.  M.  was  a  sufficient  acknow- 
ledgment of  tbe  title  of  tbe  mortgagor  within  the  meaning  of  Article  148, 
Schedule  II  of  the  Limitation  Act  1871,  and  that,  as  the  admission  of  1857 
was  made  by  K.  M.  on  his  own  behalf,  and  as  agent  of  bis  brother  R.,  the 
claim  was  within  limitation. 

Special  appeal  from  order  of  Commissioner,   Rawalpindi  Division, 
dated  9th  April  1877. 

Cullin  for  appellants. 

Bates  for  respondents. 

The  facts   are  sufficiently  stated    in  the  judgment    of  the 
Chief  Court  which  was  delivered  by 

3rd  April  1878.  Elsmie,  J. — We  are  of  opinion,  after  hearin  gcounsel,    that 

whether  or  not   the  decree   of  1857   iufficed  to  bring  the   claim 
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within  limitation,  and  on  this  point  we  express  no  opinion,  the 
deposition  in  writing  signed  by  the  mortgagee  Khair  Muhammad 
dated  22nd  April  1877  filed  with  the  former  suit  is  a  sufficient 
acknowledgment  of  the  title  of  the  mortgagor  within  the  meaning 
of  the  explanation  in  the  3rd  Column  of  Schedule  2,  Article  148, 
Act  IX  ot  1871. 

The  effect  of  this  admission  so  far  as  Khair  Muhammad  is 
concerned,  is  uot  denied  by  the  defendant's  couusel,  but  it  is  con- 
tended that  this  admission  would  not  bind  the  co-defendant 
Kukandin.  We  observe  that  Rukandin  is  the  younger  brother 
of  Khair  Muhammad,  and  it  is  a  matter  of  notoriety  that  in  the 
earlier  settlements,  suits  of  the  present  description  were  institu- 
ted or  defended  by  the  heads  of  families  without  their  having  in 
all  instances  obtained  formal  powers  of  attorney  from  the  co- 
sharers.  We  also  observe  that  the  defendant  did  not  say  in 
either  of  the  lower  Courts  that  Rukandin  was  not  a  party  to  the 
former  suit,  on  the  contrary  the  whole  tone  of  their  joint  written 
statement  dated  the  10th  February  1877,  leads  to  the  conclusion 
that  it  never  occurred  to  them  to  plead  that  Khair  Muhammad 
had  been  acting  in  the  case  of  1857,  independently  of  Rukandin. 
We  think  therefore  that  there  is  good  ground  for  holding  that 
the  admission  of  1857  was  made  by  Khair  Muhammad  on  his  own 
behalf  and  as  agent  of  his  brother,  and  that  consequently  it  is 
sufficient  to  bring  the  present  claim  within  limitation. 

The  plea  of  res  judicata  is  not  pressed  by  the  counsel  for  de- 
fendants, regard  being  had  to  the  decision  of  this  Court  in  case 
No.  86  Punjab  Record  for  1877. 

We  dismiss  this  special  appeal  with  costs. 

No.  79. 
SHER  KHAN,— (Plaintiff),— APPELLANT,  j 

Versus  \  Appellate  Side, 

PIR  BUKSH,— s(Defendant),— RESPONDENT.  ) 

Case  No.  376  of  1878. 
(Plowden  and  Elsmie,  JJ.) 


Punjab  Tenancy  Act,  XXV 'III  of  1878,  Sections  34  and,  35 — Occupancy 
rigthti — Mortgage  of — Death  of  occupancy  tenant  jcithout  heirs — Right  of 
mortgagee  as  against  proprietor. —  Plaintiff,  proprietor,  sued  to  recover 
possession  of  land  held  by  defendant,  mortgagee  of  Sharafdin,  occupancy 
tenant,  who  died  without  heirs  two  years  before  suit  was  brought.   Held  that 

{>laintiff  was  entitled  to  a  decree,  as  the  interest  of  the  mortgagee  in  the 
and  could  be  no  greater  and  last  no  longer  than  that  of  the  mortgagor 
(occupancy  tenant)  from  whom  it  was  derived,  and  that  the  mortgagor's  in- 
terest having  come  wholly  to  an  end  by  reason  of  his  death  without  heirs, 
the  mortgagee's  interest  ceased  with  it,  even  if  the  mortgage  was  made  with 
the  proprietor's  knowledge  or  was  afterwards  assented  to  by  him. 

Regular  appeal  from  order  of  Commissioner,  Jxdlundur  Division, 
dated  27th  November  1677. 
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Moulvi  Ilahi  Baksh  for  appellant. 

This  was  a  suit  by  the  proprietor  to  recover  possession  of 
certain  land  from  defendant,  who  held  it  as  mortgagee  from  the 
occupancy  tenant,  Sharafdin,  who  died  without  heirs  two  years 
prior  to  the  institution  of  the  suit.  The  mortgage  was  effected 
seven  years  previous. 

The  Court  of  first  instance  found  that  plaintiff  had,  from 
time  to  time,  received  rent  from  defendant  without  objection  ;  but 
on  the  authority  of  a  decision  of  the  Madras  High  Court  held 
that  this  silence  did  not  imply  acceptance  or  consent,  and  that 
the  proprietor  was  entitled  to  object  and  come  in  within  12  years- 
The  first  Court  accordingly  decreed  the  claim. 

The  Commissioner,  on  defendant's  appeal,  reversed  the 
decree  of  the  first  Court,  in  the  following  judgment  : — 

"  I  differ  from  the  Extra  Assistant  Commissioner.  The  late 
"  hereditary  cultivator  has  now  died  without  heirs,  and  hence  the 
"  mortgagee,  if  now  ejected,  has  no  remedy  and  has  lost  his  money. 
44  If  the  owners  objected,  they  were  bound  to  object  during  the 
"  mortgaging  tenant's  lifetime,  so  as  to  allow  defendant  an  oppor- 
tunity of  recovering  his  money  by  an  ordinary  suit.  As  they 
"  failed  to  do  this,  and  defendant  would  suffer  loss  by  their  act  if 
44  they  were  allowed  to  obtain  the  relief  now  prayed  for,  the  plaiu- 
"  tiffs  are  now  estopped  from  objecting  and  must  submit  to  the 
"  results  of  their  own  acts. 

"  I  accept  the  appeal  and  dismiss  their  claim  with  costs- 
14  throughout. 

"  The  further  question  whether  a  mortgage  by  a  tenant 
"  whose  tenure  has  expired  has  any  validity  has  not  been  raised  by 
44  either  party,  but  as  a  sale  by  an  hereditary  tenant  is  held  valid 
"  even  after  the  tenant's  rights  have  lapsed  by  failure  of  heirs, 
"  a  mortgage  by  such  a  tenant  must  equally  bind  his  repre- 
"  sentatives  or  successors,  and  therefore  be  valid  against  the 
"  owners,  otherwise  the  sale  would  be  equally  bad." 

From  this  order  the  plaintiff  appealed  to  the  Chief  Court. 
The  judgment  of  the  Court  was  delivered  by 

1"H?   J       187ft  Plowden,  J. — The   plaintiff  is  the   proprietor  of  the  land  in 

suit,  the  defendant  is  in  possession  as  a  mortgagee  under  one 
Sharfdin,  who  was  hereditary  cultivator  of  the  land,  and  died 
without  heirs  some  two  years  ago.  The  plaintiff  sues  for  posses- 
sion and  he  is  in  our  opinion  clearly  entitled  to  it,  the  hereditary 
cultivator  having  died  without  heirs,  and  this  is  so  even  if  the 
mortgage  was  made  with  the  plaintiff's  knowledge  or  was  after- 
wards assented  to  by  him. 

The  interest  of  the  mortgagee  in  the  land  conld  be  no  greater 
and  last  no  longer  than  that  of  the  mortgagor  from  whom  it  is 
derived,  and  that  having  come  wholly  to  an  end  by  reason  of  the 
mortgagor's  death  without  heirs,  the  interest  of  the  mortgagee 
necessarily  ceases  also. 

The  case  of  an  absolute  transfer  of  the  tenants  whole  in- 
terest with  the  landlord's  assent  is  not    analogous,  because  then. 
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it  may  be  and  probably  is  the  case  that  the  transferee  is  accepted 
by  the  landlord1  as  a  new  tenant  with  occupancy  rights  holding 
in  his  own  right  and  not  in  the  right  of  the  transferor,  that  is 
with  an  interest  lasting  for  so  long  as  he,  the  transferee,  shall 
have  heirs  capable  of  succeeding,  and  not  so  long  as  the  trans- 
feror shall  have  such  heirs. 

We  accordingly   accept  this  appeal  and   restore  the  order  of 
the  first  Court  with  costs  throughout. 


No.  80. 

JEWA,— (Defendant),— APPELLANT, 

Versus  V  Appellate  Side, 

KARM  BAKSH,— (Plaintiff),— RESPONDENT, 
Case  No.  156  of  1877. 
(  Plowdes  and  Smtth,  JJ.  ) 

Ciittom — yiuhammadan  Jtitg  of  XiiTtnsk.ihr  Tahsil-^-Jnllnniur  Dit* 
trict. —  Qim.ti  adoption — Inhrritnnce — Adoption  wf  tUtrr's  son.  S..  a 
Siuhammadan  Jat  of  the  Xawashahr  Tahsil,  appointed  J.  his  quasi  adopted 
son  to  be  his  heir.  Found,  that  custom  recognized  J's  right  under  the 
circumstances  to  inherit  the  property  of  S. 

Regular  appeal  from  order  of  Additional  Commissioner,  Jullundnr, 
"   dated  6th  November  1876. 

Tara  Ballab  Chatterji  for  respondent. 

The  following  table  shows  the  relationship  of  the  parties  to 
the  suit  : — 

Roshen 

I 

I  i  I 

Misri  Saudagar  Bahadar  (defendant) 

!  I  I 

Kami  Bax  No  sons  Jiwal.  Gholam  Ghous, 

(plaintiff.)  (whose  estate  is  in  dispute).  (defendants.) 

The  plaintiff  sued  for  half  of  Saudagar's  estate,  of  which  the 
defendant,  Jiwa,  had  possessed  himself  as  adopted  sou  of  Saudagar, 
he  uot  being,  plaintiff  alleged,  really  adopted. 

Plaintiff  also  said  that,  were  the  adoptiou  proved,  he  would 
not  have  claimed.  Defendaut,  Bahadar,  for  himself  and  Jiwa,  a 
minor,  said  Jiwa  was  adopted  by  Saudagar  20  years  ago,  and  that 
this  was  entered  iu  the  Patwari's  roziiamcha. 

The  following  issue  was  fixed  : 

1.     Was  Jiwa  adopted  by  Saudagar  or  not? 

The  case  was  tried  down  to  a  certain  point  by  Syad  Hadi 
Hossein,  who  gave  his  opiuiou  that  the  adoption  was  proved,  but 
who  adjourned  the  case  for  enquiry  into  the  custom  of  the  tribe. 
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It  was  then  taken  up  by  Diwan  Ram  Nath,  who,  noting  that 
plaintiff  had  already  admitted  the  validity  of  the -custom  by  say- 
ing he  should  not  have  sued  had  Saudagar  really  adopted  Jiwa, 
put  aside  any  further  enquiry  into  custom,  and,  remarking  that 
the  adoption  was  abundantly  proved  by  the  Patwari's  ro2iiamcha 
supported  by  the  oral  evidence,  dismissed  plaintiffs  case. 

From  this  order  the  plaintiff  appealed  to  the  Additional 
Commissioner,  who  remanded  the  case  by  the  following  order  : — 

27th  April  1876.  "  ^ie  principle    upon  which  thin   case  has   been  determined 

"  is,  that  plaintiff  started  with  an  admission,  in  effect  that  if  the 
M  lad  Jiwa  had  really  been  adopted  by  Saudagar,  he  should  not 
"  have  claimed  his  share  in  Saudagar's  estate,  and  that  now  that 
"  the  Court  has  found  that  the  adoption  actually  took  place,  plaintiff 
"  cannot  be  allowed  to  shift  his  ground  and  plead  that  adoption 
"  confers  no  rights,  and  that  gifts  are  not  permissible  except  within 
"  certain  limits,  &c.,<fcc.,  and  that  adoption  is  opposd  to  the  custom 
"  of  the  tribe. 

"  Thus,  the  first  question  T  have  to  decide  is  whether  these  or 
"  similar  objections  are  now  barred.  Looking  to  the  fact  that  this 
11  admission  of  plaintiffs,  that  he  would  not  have  sued  if  adoption 
"  had  really  taken  place  is  recorded  in  the  hand  of  Syad  Hadi 
"  Hossein  but  that  yet  that  officer  permitted  plaintiff  to  urge  that 
*  adoption  was  opposed  to  custom,  and  set  about  investigating  the 
"  custom  of  the  tribe,  I  think  it  may  be  fairly  argued  that  Hadi 
"  Hossien  did  not  think  it  right  to  take  advantage  of  the  statement 
"  which  was  probably  made  unguardedly,  but  considered  that  plaiu- 
"  tiff  should  have  an  opportunity  of  making  the  most  he  could  of 
"■  his  case  by  proving,  if  such  were  possible,  that  no  such  adoptions 
"  are  permissible  in  the  tribe — or  at  any  rate  that  it  confers  no 
"  legal  consequences,  and  I  think  it  was  a  pity  that  Diwan  Ram 
"  Nath  did  not  complete  the  enquiry  set  on  foot  by  his  predecessor, 
"  and  that  this  should  certainly  now  be  doue." 

The  law  of  the  case  appears  to  stand  thus  : — 
"  The  parties  areMuhammadans,  and,  by  law,  adoption  confers 
"  no  legal  consequences,  and  the  sou  adopted  can  only  get  what  the 
"  father  confers.  In  this  case  the  father  undoubtedly  intended  to 
"  confer  the  whole  of  his  estate  on  Jiwa.  If  this  was  a  death  bed 
"  gift  however  he  could  not  really  gift  him  with  more  than  |rd,  with- 
"  out  the  consent  of  the  other  heirs.  But  ail  these  legal  difficulties 
"  in  the  way  of  Jiwa's  succession  to  Saudagar's  estate  may  be 
"  removed  if  a  well  defined  custom  can  be  proved  to  exist  amongst 
"  the  Muhammadan  Jats  of  the  district  under  which  adoptions  are 
"  recognised  amongst  them  as  conferring  on  the  adopted  sons  the 
"  rights  to  inherit  to  the  exclusion  of  all  collaterals. 

"  The  case  is  returned  under  Section  354  that  these  issues 
"  may  be  tried  : 

'* '  1.  Whether  amongst  the  Muhammadan  Jats  of  the 
"  district  the  adoption  of  a  son  carries  with  it  a  title  to  succeed 
"  as  A  son,  or  whether  the  ordinary  rule  of  law  prevails.  The 
"  onus  of  proving  the  existence  of  the  custom  will  rest  on  defendajit.' 

"  '  2.  If  no  custom  is  proved,  then  was  this  gift  to  his  adopted 
"  son  made  at  a  time  when  Saudagar  was  in  apprehension  of  death 
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"  or  while  in  full  possession  of  his  faculties  and  not  under  coutem- 
"  plation  of  speedy  death.' 

"  I  think  the  1st  issue  should,  with  the  Deputy  Commissioner's 
"  permission,  be  entrusted  either  to  the  Tahsildars  or  to  the  Mun- 
"  siffs  in  each  of  the  4  tahsils  in  this  district,  and  the  case  should 
"  be  returned  to  this  Court  within  2  mouths,  the  Lower  Court  fixing 
"  a  date  for  the  parties'  attendance  here." 

Upon  receipt  of  return  to  the   above   order  of  remand,  the  Q(k  Kovr.  1876. 
Additional  Commissioner  gave  judgment  as  follows  : — 

"  The  Court  reports  on  the  issues  sen£  down,  that  in  par- 
"  gauahs  Phillour  and  Nakodar  the  custom  is  in  accordance  with 
"  Muhammadan  law,  t.  e.  that  adoption  carries  with  it  no  special 
"  rights.  In  tahsil  Julluudur  both  customs  are  said  to  prevail, 
"  viz.,  that  of  recoguisiug  an  adopted  son  as  the  heir,  and  not  so 
"  recognising  him.  In  tahsil  Nawashahr,  where  the  parties  reside, 
"  the  custom  is  to  recognise  an  adopted  son  as  his  adoptive  father's 
"  heir. 

"  On  the  2nd  issue,  the  Court  finds  that,  as  a  fact,  people  do 
"  not  make  wills  uuless  they  expect  shortly  to  die,  but  that  though 
"  the  gift  was  a  testamentary  one  there  are  no  grouuds  whatever 
"  for  supposing  that  the  Patwari  recorded  anything  but  what  was 
"  the  express  wish  and  intention  of  the  deceased.  Finally,  the 
"  Court  points  out,  the  plaintiff  deliberately  declared  that,  if  the 
u  adoption  was  proved,  he  should  have  no  claim,  and  this  also  shows 
"  that  he  considered  that  Muhammadan  law  did  not  apply  to  the 
"  case  but  rather  that  the  matter  was  governed  by  Hiudu  custom. 

"  On  examining  the  report  of  the  Tahsildars  regarding  the  cus- 
u  torn,  I  find  that  the  theory,  that  there  is  a  custom,  which  confers 
"  on  one  adopted  son  the  full  righ  ts  of  heirship,  rests  on  very 
"  slender  grounds,  and  I  hesitate  to  accept  them  as  establishing  a 
"  custom  opposed  to  a  well  known  rule  of  law. 

"  I  hold  that  the  deceased  on  his  death  bed  was  not  competent 
"  to  give  away,  to  the  prejudice  of  other  heirs,  more  than  one-third 
"  of  his  estate,  and  that  this  one-third  is  all  that  under  that  deed 
"  can  be  held  to  have  passed  legally  to  Jiwa  his  adopted  sou. 

"  The  appeal  is  accepted  and  Jrd  of  the  estate  of  the  deceased 
"  Saudagar  is  decreed  to  Karm  Baksh  with  proportionate  costs  iu 
"  all  Courts.  This  order  of  course  is  not  intended  to  prejudice 
"  the  life  interest  of  the  widow." 

From  this  order  the   defendants  appealed  to  the  Chief  Court. 

The  case  was  remanded  for  further  enquiry  by  the  Chief 
Court,  the  order  of  the  Court  being  delivered  by 

Smtth,  J. — We  think  that  the  Additional  Commissioner  has  o^fa  jujv  2877, 
not  sufficiently  considered  the  special  circumstances  alleged  to 
exist  iu  this  case.  It  was  alleged  in  the  dakhil  hharij  proceedings, 
and  is  now  again  alleged  for  the  defence,  that  Jiwa,  who  is  nephew 
of  Saudagar,  was  adopted  by  Saudagar  20  years  ago  when  a  child, 
and  was  brought  up  by  him  as  a  son,  and  acknowledged  by  him 
as  such  before  the  brotherhood,  and   declared  un  his  death  bed  to 


2*0  CIVIL  JUDGMENTS.  [  Recorb 

be  his  son  and  heir.  Enquiry  has  not  been  made  regarding  these 
allegations,  but  if  they  are  true,  it  may  be  that,  by  custom  among 
Mussulman  Jats,  they  would  establish  a  right  in  Jiwa  to  succeed 
to  Saudagar's  land.  The  case  would  then  apparently  come  with- 
in the  rule  referred  to  iu  case  No.  54  of  Punjab  Record  for  1874. 

We  remand  the  case  under  Section  354,  Act  VIII  of  1859  for 
enquiry  and  finding  (1)  in  regard  to  the  circumstance  connected 
with  Jiwa's  adoption,  whether  it  was  a  mere  formal  adoption 
effected  by  Saudagar  shortly  before  his  death  or  whether  it  was 
of  the  kind  referred  to  in  the  case  above  ([noted  (No.  54  of 
1874)  where  a  childless  landowner  takes  a  relative  in  infancy 
and  brings  him  up  as  his  son,  and  with  the  intention  that  ho 
should  succeed  as  his  son  to  his  land  :  and  (2)  as  to  whether, 
under  the  circumstances  which  may  be  found  to  be  proved,  Jiwa 
is  entitled  by  any  custom  among  Mussulman  Jats  of  tho 
Nawashahr  tahsil  to  succeed  to  Saudagar's  land. 

1st  March  1878,  To  the  above  order  of  remand  the   Additional  CommissioneF 

made  the  following  return  : — 

"  There  has  now  been  a  further  investigation  in  this  case 
"  made  under  Diwan  Kam  Nath's  order  by  the  Tahsildar  of 
"  Nawashahr ;  the  Court  has  found,  and  I  concur  (but  with  some 
"  hesitation  as  I  do  not  think  a  very  strong  case  is  made  out)  that 
"  tho  residence  of  Jiwa  with  Saudagar  for  15  years  and  his  associa- 
"  tion  with  him  in  cultivation  and  his  having  married,  to  have 
"  brought  about  that  sort  of  constructive  adoption  recognised  iu 
»  case  No.  54  of  1874. 

2.  "  That  as  Bach  an  adoption  has  been  found,  it  is  in 
*'  accordance  with  custom  that  Jiwa  should  succeed  to  Saudagar's 
"  estate  as  a  son." 

Upon  receipt  of  the  above  return  the  judgment  of  the  Chief 
Court  was  delivered  by 

2nd  Jxdy  1878*  Plowdkn,  J. — The  findings  upon  both  the  issues  sent  down 

in  our  previous  order  are  in  favor  of  the  appellant,  and,  after 
hearing  the  respondent's  counsel,  we  accept  these  findings  which 
show  that  the  defendant  Jiwa  was  appointed  by  the  deceased 
Saudagar  as  his  quasi  adopted  son  to  be  his  heir,  and  that  custom 
recognises  Jiwa's  right  under  the  circumstances  to  inherit 
Saudagar's  property. 

The  appeal  is  accepted  and  the  suit  dismissed  with  costs 
throughout. 


No.  81. 
NAGAR  MAL,— (Plaintiff;,— APPELLANT, 
Appellate  Side.  ^  Versus 

BHAGWANDAS  &  BALDEO,— (Defdts.),— RESPONDENTS. 

Case  No.  1874  of  1877. 

(Smyth  and  Elsmie,  JJ.) 
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Ci'-il  Pr-ocrdurc  Cods,  (Act  VIII  ef  1S59).  Sections  2  and  32— Hex 
judicata — Rejection  of  plaint  under  Section  32 — Institution  of  new  suit  on 
tame  cause  of  action. — X.  M.  and  B.  D.,  brothers,  with  their  brother  B. 
were  recorded  in  the  Settlement  papers  as  joint  owners  of  a  holding.  B. 
D.  applied  in  1877,  in  the  Revenue  department,  for  partition  of  his  share, 
and  the  partition  was  object  >".  M.  on  the  ground  that  the  holding 

had  been  divided  in  July  1874  by  private  partition  and  was  no  longer  joint. 
The  objection  was  disallowed,  and,  on  20th  December  187G,  a  partition  was 
made  and  sanctioned. 

On  22nd  March  1877,  N.  M.  brought  a   suit  against  B.  D.  and  B.  to 
cancel  the  partition  made  in  the  Revenue  department,  but  the  plain: 
on  the  same  day  rejected  on  the  ground  that  under  Section  65  of  the  Pun- 
jab Land  Revenue  Act,  1871.  such  a  suit  was  not  maintainable. 

.awhile.  N.  If.  appealed  to  the  Commissioner  from  the  order  of 
partition  dated  20th  December  1876  made  by  the  Revenue  authorities,  who 
on  19th  July  1877  suspended  that  order  so  as  to  allow  N.  M.  an  opportunity 
to  briug  a  civil  suit.  Accordingly,  on  18th  August  1877  X.  M.  brought  a 
fresh  suit  against  B.  D.  and  B.  to  prove  that  the  holding  had  been  private- 
ly divided  in  July  1874. 

Held,  assuming  the  order  in  the  first  suit  to  have  been  passed  under 
Section  32.  Act  VHI  of  1859,  that  the  a  I  was  barred  by  Section  2, 

Act  VIII  of  1859. 

Where  a  plaint  is  rejected  under  Section  32,  a  fresh  plaint  cannot  be 
entertained  on  the  same  cause  of  action. 

Special  appeal  from  order  of  Judicial  Assistant,  Vmballa,  dated 
19th  November  1877. 

Nagar  Mai  aud  Bhagwau  Das  are  brothers.  They  and 
their  nephew,  Baldeo,  were  recorded  in  the  Settlement  papers 
as  the  joint  owners,  in  equal  shares,  of  a  holding  of  11  bigas,  3 
biswas  of  laud  iu  ruouza  Buna. 

On  the  1st  February  1876,  Bhagwau  Das  applied  in  the 
Revenue  department  for  partition  of  his  share.  Nagar  Ma]  ob- 
jected to  partition,  ou  the  grouud  that  the  holding  bad  been 
already  divided  in  July  1874  by  private  partition,  aud  was  no 
longer  joint,  the  former  co-sharers  now  holding  their  shares  in 
severalty. 

This  objection  was  disallowed  in  the  Revenue  department  aud 
the  partition  proceedings  went  on,  and  eventually,  on  the  20th 
December  187G,  a  partion  was  made  and  sanctioned.  In  these 
proceedings  no  time  was  allowed  to  Nagar  Mai  to  bring  a  suit  in 
the  Civil  Court  to  prove  his  allegation  that  the  holding  was  uo 
longer  joint. 

On  the  22nd  March  1877,  N  igar  Mai  brought  a  suit  agaiust 
Bhagwau  Das  and  Baldeo,  to  have  the  partition  made  iu  the 
Revenue  department  set  aside,  and  the  alleged  private  partition  of 
July  1874  upheld. 

The  Tahsildar,  on  the  22nd  March  1877,  rejected  the  plaint 
on  the  ground  that  under  Section  65  of  the  Laud  Revenue  Act 
such  a  suit  was  not  maintainable.  No  appeal  was  brought  from 
that  order. 

In  the  meanwhile,  Xagar  Mai  appealed  to  the  Commissioner 
from  the  order  of  partition  of  the  20th  December  187G,  and  the 
Commissioner,  on  the  19th  July  1877,  suspended  that,  order,  so  to 
allow  Nagar  Mai  an  opportunity  to  briug  a  civil  suit  to  prove  his 
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allegation  that  the  holdiug  had  already  been  divided  by  private 
partition,  and  he  remarked  that  such  opportunity  'ought  to  have 
been  previously  given  to  him  under  the  partition  rules.  Accord- 
ingly, on  the  18th  August  1877,  Nagar  Mai  brought  a  fresh  suit 
against  Bhagwan  Das  and  Baldeo  to  prove  that  the  holding  had 
been  privately  divided  in  July  1874. 

The  Tahsildar  dismissed  the  suit  as  res  judicata  under  Section 
2,  Act  VIII  of  1859,  and  the  order  of  dismissal  was  upheld  on 
appeal  to  the  Judicial  Assistaut,  who  held  that  so  loug  as  the 
order  of  22nd  March  1877,  dismissing  the  former  suit  stood,  a 
second  suit  on  the  same  cause  of  action  could  not  be  brought. 
The  plaintiff  thereupon  appealed  specially  to  the  Chief  Court. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Will  July  1878,  Smyth,  J. — We  consider  that  the  Judicial  Assistant's  order 

is  technically  correct.  The  order  by  which  the  former  suit  was 
dismissed  may  be  assumed  to  have  been  passed  under  Sectiou 
32,  Act  VIII  of  1859,  and  an  appeal  lay  from  that  order  under 
Section  36  of  the  Act. 

The  fact  that  provision  is  expressly  made  in  Section  36  to 
the  effect  that  when  plaints  are  rejected  under  Sections  29  to  31, 
the  plaintiffs  are  not  precluded  from  bringing  fresh  plaints  on  the 
same  cause  of  action,  suggests  the  inference  that  when  a  plaint  is 
rejected  under  Section  32  a  fresh  plaint  cannot  be  entertained  on 
the  same  cause  of  action. 

The  plaint  in  the  second  suit  discloses  substantially  the  same 
cause  of  action  as  that  disclosed  by  the  plaint  in  the  former  suit, 
and,  that  being  so,  we  think  the  Lower  Courts  were  right  in  refus- 
ing to  entertain  it.  The  plaintiff  has,  we  consider,  mistaken  his  re- 
medy. Instead  of  bringing  a  fresh  suit,  he  ought  to  have  appealed 
from  the  decision  in  the  former  suit.  It  may  be  that,  if  he  still 
appeals  from  that  order  to  the  Judicial  Assistant,  his  appeal  would, 
under  the  circumstances  of  the  case,  be  considered  to  be  within 
time  with  reference  to  2nd  para  Section  5  of  the  Limitation  Act, 
XV  of  1877.  With  these  remarks,  we  must  dismiss  the  present 
appeal  with  costs. 

No.  82. 

MANGAL  SAIN,— (Plaintiff), 

Versus 

DABI  DAS  AND  GOBIND  DAS,— (Defendants). 


Befekfnce  Side,  •{ 


MEHR  CHAND,— (Plaintiff), 

Versus 

DABI  DAS  AND  GOBIND  DAS,— (Defendants). 

Case  No.  3  of  1878. 

(Smyth  and  Elsmie,  JJ.) 
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Civil  Procedure  Code  (Act  X of  1877,  Sections  266  and  287— Moveable 
property — Sale  of,  in  execution  of  decree — Title  acquired  by  purchaser — 
Property  wrongiy  attached  and  sold — Remedies  of  real  owner  of  goeds.^ 
Where  moveable  property  belonging  to  A  was  attached  and  sold  in  execu- 
tion of  a  decree  against  B,  held  that  A  was  entitled  to  sue  the  auction- 
purchaser  for  the  restoration  of  the  specific  moveable  or  for  its  value. 

The  purchaser  of  moveable  property  at  an  execution  sale  does  not  take 
an  absolutely  unimpeachable  title  to  the  property,  and  the  fact  that  the 
real  owner  may  have  a  remedy  by  a  suit  for  damages  against  the  execution 
creditor  for  causing  the  property  to  be  attached  and  sold  does  not  debar 
him  from  bringing  a  suit  to  recover  the  property  itself  from  the  auction- 
purchaser. 

Case  referred  by  Judge  Small  Cause  Court,  Delhi,  under 
Section  617,  Civil  Procedure  Code. 

Stated  case. — In  these  cases  the  plaintiffs  sue  to  recover  from 
the  auction-purchaser  property  which  the  latter  had  bought  at  an 
auction  held  in  the  course  of  execution  of  decree  proceediugs. 

The  decree-holder  in  the  original  case  is  joined  in  as  a  matter 
of  form. 

The  facts,  so  far  as  they  hear  upon  this  reference,  are  these. 
In  executing  a  decree  passed  in  the  Court  by  Mr.  J.  E.  Rowe, 
<No.  1394,  dated  7th  June  187G,  execution  file  No.  14,  dated  30th 
January  1878),  the  property  now  claimed  by  the  plaintiffs,  and 
which  consists  of  "  kulbutoon,"  or  gold  and  silver  embroidery 
and  lace  work,  was  attached.  The  plaintiffs  in  the  present  cases 
filed  objections  in  regard  to  different  portions  of  the  attached  pro- 
perty, stating  that  the  judgment-debtors  in  the  origiuai  case  were 
merely  workmen  employed  to  make  up  lace,  <fcc. 

These  objections  were  filed  after  sale  had  been  effected  and 
too  late  for  action  by  enquiry,  and  the  objectors  now  sue  to  re- 
cover the  property  from  the  auction-purchasers. 

The  present  suits  are  not  brought  to  set  aside  the  execution 
of  decree  sale,  nor  are  they  brought  with  a  view  of  recovering  the 
amount  realized  at  auction  sale.  The  plaintiffs'  couusel  has  dis- 
tinctly disavowed  any  claim  on  these  grounds  ;  he  has  stated 
further  that  he  joined  the  name  of  the  decree-holder  in  the  origi- 
nal suit  merely  as  a  matter  of  form,  and  that  he  does  not  con- 
sider that  he  has  any  claim  on,  or  remedy  against,  him,  as  he  had 
acted  bondjide  in  attaching  property  found  in  the  possession  of  his 
judgment-debtor  and  in  causing  it  to  be  sold.  The  plaintiffs' 
counsel  has  narrowed  the  case  down  to  this  one  point,  namely, 
that  if  the  plaiutiffs  can  show  now  that  the  property  sold  was  theirs 
and  was  merely  given  to  the  judgment-debtors  in  the  original 
case  to  make  up,  then  they  are  entitled  to  recover  the  specific 
property  from  the  auction-purchasers  or  the  full  value  thereof. 

The  plea  set  up  is  that,  provided  there  was  no  irregularity  in 
the  proceedings  leading  to  the  sale  (which  is  not  alleged),  the  auc- 
tion purchaser  of  moveable  property  buys  a  clear  title  and  the 
remedy  of  a  person  in  the  position  of  the  present  plaintiffs  is  by 
suit  to  set  aside  the  sale  or  for  compensation  from  the  judgment- 
debtor.  The  plaintiffs  rely  ou  the  general  rule  as  to  title  pre- 
scribed by  Section  108  of  the  Contract  Act,  and  argue  that  the 
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sheriffs  sale  gives  no  title  if  the  judgment-debtor  had  none,  and 
conveys  merely  the  right,  title  and  interest  of  the  latter.  T he- 
reply  is  that : 

(1.)  The  Contract  Act  does  not  deal  with  the  question  of 
the  effect  of  sales  in  market  overt,  and,  even  if  these  be 
held  to  be  governed  by  it, 

(2.)  An  auction,  held  in  execution  of  decree,  is  not  governed 
by  it,  but  by  the  provisions  of  the  Procedure  Code 
under  which  it  is  held,  and  that  the  latter  contemplates- 
a  sab;  with  a  clear  title  itl  the  case  of  moveables. 

The  present  Procedure  Code  is  more  explicit  on  the  point 
than  was  Act  VIII  of  1859.  Section  315,  Act  X  of  1877,  contem- 
plates the  case  of  a  purchaser  of  immoveable  property  being  de- 
prived of  it,  in  consequence  of  defective  title,  and  provides  a 
remedy  for  him.  But  the  Sections  relating  to  moveable  property 
contain  no  corresponding  provisions  and  expres»io  unius  est  ex- 
ciusio  alterius. 

Section  298  of  the  Act  contemplates  a  suit  against  the  pur- 
chaser for  recovery  of  the  property  where  there  has  been  irregu- 
larity in  the  proceeding;  but  no  other  case  in  which  he  is  liable- 
is  provided  for.  The  reason  why  a  different  rule  should  be  pre- 
scribed in  the  case  of  moveable  property  to  that  which  is  applied 
to  immoveable  property,  would  seem  to  be  that,  whereas  in  the 
hitter  case  the  auction  purchaser  could,  with  reason,  be  expected 
to  satisfy  himself  as  to  the  question  of  title  before  bidding,  by 
reference  to  title  deeds,  &c,  it  would  be  impossible  for  him  to  do 
so  in  the  case  of  moveables. 

The  Nazir  of  a  Court,  holding  an  auction  of  moveables,  sells 
a  large  quantity  of  miscellaneous  property,  and  it  would  be  im- 
possible to  fiud  a  bidder  (except  at  a  very  inadequate  price)  if  a 
clear  tittle  did  not  pass  with  each  lot,  and  if  the  purchaser  ran  the 
risk  of  having  to  defend  one  or  more  actions  as  to  the  original 
title  in  all  he  bought. 

In  many  cases  he  could  not  possibly  contest,  with  any  hope 
of  success,  a  question  about  which  he  personally  knew  nothing. 
The  rule  of  English  law  as  to  such  sales  clearly  is,  that  the  pur- 
chaser has  a  good  title,  and  the  omission  of  any  provisions  regarding 
moveable  property  similar  to  those  contained  in  Section  315,  Act 
X  of  1877,  iu  regard  to  immoveable  property,  would  lead  to  the 
inference  that  the  Legislature  adopted  this  rule. 

Prior  to  the  introduction  of  the  Contract  Actr  the  Punjab 
Civil  Code  (Tremlett)  pp.  350  and  351,  followed  the  principle 
prescribed  by  English  law,  and  it  does  not  appear  that  Section  108 
of  the  Contract  Act  was  intended  to  cancel  that  rule,  at  any  rate 
so  far  as  concerns  sales  under  the  Procedure  Code. 

Had  the  plaintiffs'  objections  been  put  forward  in  time,  they 
could  have  been  investigated  and  sale  stayed  pending  a  Civil  suitr 
had  such  been  necessary  (see  Section  278,  Act  X  of  1877),  but 
now  the  sale  being  regular,  his  only  remedy,  if  ho  has  one,  would* 
seem  to  be  against  the  original  judgment-debtor. 
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The  question  upon  which,  at  the  request  of  the  plaintiffs,  I 
solicit  the  favor  «of  a  ruling  by  the  learned  Judges  of  the  Chief 
"Court  is  this  : 

Where  moveable  property  is  sold  by  auction  in  a  regular 
manner  in  execution  of  decree,  can  a  person  claiming  the  property 

g&inst  the  judgment-debtor)  sue  the  auction-purchaser  f<>r 
the  specific  moveable  or  for  compensation   for  the   value  thereof? 

My  own  opinion  on  the  question,  as  will  be  seen  from  the 
above  remarks,  is  that  he  cannot. 

The  following  judgments  were  delivered  by  the  Chief  Court — 

Smyth,  J. — In  my  opinion  the  question  put  by  the  Judge  26th  July  1S78. 
must  be  answered  in  the  affirmative.  Under  Act  VIII  of  1859, 
it  was  held  by  the  Calcutta  High  Court  that  the  sale  of  moveable 
property  belongiug  to  one  man  under  au  execution  of  a  decree 
against  auother  was  not  a  mere  irregularity  within  the  meaning 
of  Section  252  of  the  Act,  and  that  when  such  a  sale  became 
absolute  uuder  Section  251,  it  transferred,  under  Section  249, 
merely  the  right,  title,  and  interest  of  the  debtor,  and  not  of  the 
real  owner,  who  was  entitled  to  sue,  either  for  the  restoration  of  the 
specific  moveable  or  for  its  value  as  damages  (9  South.  W.  R.,  118). 

Under  the  new  Code,  the  proclamation  of  sale  no  longer 
declares  that  the  sale  extends  only  to  the  right,  title,  and  interest 
ef  the  judgment-debtor  in  the  property  specified,  but  it  specifies 
the  property  itself  as  to  be  sold  (Section  287,  Act  X  of  1S77). 
Still,  I  think  the  result  is  the  same,  so  far  as  the  question  now  be- 
fore us  is  concerned.  The  property  which  au  execution  creditor 
may  cause  to  be  attached  and  sold  in  execution  of  a  decree,  is 
-clearly  defined  in  Section  266.  Act  X  of  1877.  It  is  property,  move- 
able or  immoveable,  belonging  to  the  judgment-debtor  or  over 
which,  or  the  profits  of  which,  he  has  a  disposing  power  which  he 
may  exercise  for  his  owu  benefit. 

Clearly,  therefore,  as  indeed  we  should  primd  facie  expect  to 
find,  the  property  of  A.  is  not  liable  to  attachment  and  sale  in 
execution  of  a  decree  against  B.,  and  if  the  decree-holder,  having 
obtained  a  warraut  for  the  goods  of  B.,  points  out  to  the  officer  of 
the  Court  the  goods  of  A.  as  those  of  B.  and  causes  their  attach- 
ment aud  sale,  he  is  a  wrong-doer  who  has  procured  the  commis- 
sion of  a  trespass  and  is  responsible,  even  though  he  acts  innocent- 
ly or  mistakenly  (12  Suth.  IT.  R.,  32S  ;  11  Bam,  Rep.  46  ;  14 
W.  R.,  120  ;  I.  L.  R.  2  Bom.  258.  He  acts  in  fact  without 
authority  of  law,  and  the  Court  which  is  put  in  motion 
by  him  sells  property  which  it  is  not  authorized  by  law  to  sell. 
Such  a  sale  cannot,  in  my  opinion,  of  itself  have  the  effect  of  giv- 
ing a  good  title  to  the  property  against  the  real  owner. 

The  fact  that  the  real  owner  may  have  a  remedy  by  a  suit 
for  damages  against  the  execution  creditor,  for  causing  the  pro- 
perty to  be  attached  and  sold,  is  no  reason  why  he  should  be  de- 
barred from  bringiug  a  suit  to  recover  the  property  itself  from  the 
auction  purchaser. 

The  Sections  of  the  new  Code  cited  by  the  Judge  appear  to 
me  to  have  little  application  to  the  preaeut  case. 
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It  is  true  that  Section  297  provides,  as  Section  251  of  the 
old  Code  did,  that,  on  paymeut  of  the  purchase  money,  a  sale  of 
moveable  property  in  execution  of  decree  becomes  absolute,  but  I 
think  that  must  be  taken  to  mean  a  sale  of  property  which  the 
Court  had  jurisdiction  to  sell;  and  in  no  case  I  think  is  the  sale 
absolute  in  the  sense  that  it  cannot  be  set  aside  by  regular  suit. 

There  is  no  provision  in  the  Code  that  sales  of  moveable  pro- 
perty shall  in  no  case  be  set  aside,  but  only  that  no  irregularity 
in  publishing  or  conducting  the  sale  shall  vitiate  the  sale.  It 
could  never  have  been  intended  that  if  A's.  property  was  taken 
and  sold  in  execution  of  a  decree  against  B.,  the  sale  should  be 
absolute  in  the  sense  that  A.  could  not  bring  a  suit  against  the 
auction,  purchaser  to  set  aside  the  sale  as  against  him,  and  recover 
possession  of  his  own  property. 

So,  with  regard  to  Sections  313  and  315.  They  provide  a 
summary  procedure  for  setting  aside  the  sale  and  refunding  the 
purchase  money  in  the  case  of  a  sale  of  immoveable  property  when 
the  judgment-debtor  had  no  saleable  interest  therein. 

But  the  fact  that  the  Legislature  has  provided  a  summary 
procedure  to  meet  such  cases  cannot,  in  my  opinion,  be  taken  to 
Bupport  an  inference  that  the  Legislature  meant  the  purchaser  of 
moveable  property  at  an  execution  sale  to  take  an  absolutely  un- 
impeachable title  to  the  property,  aud  on  that  ground  did  not 
provide  a  summary  procedure  for  setting  aside  the  sale  of  such 
property. 

The  only  inference  that  can  reasonably  be  drawn  from  the 
omission  to  provide  a  summary  procedure  in  the  case  of  moveable 
property  is  that  the  Legislature  did  not  consider  it  necessary  or 
expedient  to  do  so,  and  left  any  person  who  considered  himself 
aggrieved  to  seek  his  remedy  by  regular  suit. 

The  answer  then  which  I  would  give  to  the  Judge  is  that, 
when  moveable  property  belonging  to  A.  has  been  attached  and 
sold  in  execution  of  a  decree  against  B.,  A.  is  entitled  to  sue  the 
auction  purchaser  for  the  restoration  of  the  specific  moveable  or 
for  its  value. 

26th  July  1878.  Elsmie,  J. — Concurred. 
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CRIMINAL  JUDGMENTS. 


No.  1. 

THE  CROWN  Versus  YARAM  AND  4  OTHERS,  ACCUSED. 
Case  No.  513  of  1S77. 

(  Lindsay  and  Fitzpatrick,  JJ.  ) 

Criminal  Procedure  Code.  Chapter  XXXVIIT,  Sections  604  to  506 — 
Security  for  good  behaviour — Personal  recognizance  of  bad  character-- 
Bond  of  surety — Recovery  of  amount  of  personal  recognizance  from  bad 
character. 

Held  by  Lindsay  and  Fitzpatrick.  JJ..  that  a  Magistrate  can  legally 
require  a  person  convicted  under  Sections  505  and  506  to  furnish  a  per- 
sonal recoguizance  in  addition  to  the  security  for  his  good  behaviour. 

Held  further,  that  when  there  is  only  one  surety  he  should  bind  him- 
self only  to  the  amount  as  the  principal  amount,  and  when  there  are 
several  sureties  they  should  bind  themselves  jointly  and  severally  for  the 
same  amount. 

Held  further,  by  Lindsay  J.,  that  there  is  no  provision  in  Chapter 
XXXVIII  cf  the  Code  of  Criminal  Procedure,  for  the  recovery  of  the  sum 
mentioned  in  the  bond  entered  into  by  the  bad  character  himself,  his 
surety  being  responsible  for  that  sum. 

Case  referred  by  Commissioner  Mooltan  Division,  under  Section  296 
of  the  Code  of  Criminal  Procedure. 

Some  zaildars  and  lambardars  petitioned  the  Court  on  the 
19th  May  1877  that  the  accused  were  addicted  to  thieving  and 
were  of  a  notoriously  bad  livelihood.  The  petition  was  referred 
for  investigation  to  the  police,  who  chalaned  the  accused  on  the 
27th  June  under  Section  505  Criminal  Procedure  Code. 

The  Magistrate,  Manohar  Lall,  Extra  Assistant  Commissioner, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the  Muzaf- 
fargarh  district,  after  recordiug  evidence,  convicted  the  five  accu- 
sed on  the  9th  July  1877,  under  Section  505  of  the  Criminal 
Procedure  Code  ;  and  sentenced  Yaram  to  furnish  two  securities  of 
•0  each,  and  a  personal  recoguizance  for  Rs.  200  for  his  good 
behaviour  for  one  year  ;  and  each  of  the  other  accused  to  furnish 
two  securities  of  Rs.  100  each  and  a  personal  recognizance  of  Rs. 
100  for  their  good  behaviour  for  one  year  ;  in  default  all  the  accused 
to  be  rigorously  imprisoned  for  one  year. 

The  Commissioner  in  submitting  the  case  referred  the  follow- 
ing questions  for  the  decision  of  the  Chief  Court : — 

I.  Can  a  Magistrate  legally  require  a  person  convicted  un- 
der Sections  504  to  50 G   Criminal  Procedure  Code   to   furnish  a 
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2icrsonal  recognizance  in  addition  to  security  for  his  good  behaviour 
as  under  Chapter  XXXVIII,  or  is  the  Magistrate  restricted  to 
demanding  security  for  good  behaviour  under  Chapter  XXXVIII 
without  any  personal  recognizance  1 

II.  If  a  personal  recognizance  can  be  legally  taken,  can  a 
Magistrate  enforce  its  terms  against  the  accused,  and  recover  from 
him  the  amount  mentioned  in  it  in  the  event  of  his  breaking  its 
conditions? 

III.  If  a  personal  recognizance  can  be  legally  taken,  should 
not  the  amount  for  which  the  sureties  are  bound  correspond  with 
the  amount  mentioned  in  the  recognizance,  or  can  security  be 
taken  for  twice  the  amount  for  which  the  accused  is  personally 
bound,  as  has  been  done  in  this  case  ] 

Fitzpatrick,  J. — In  answer  to  the  first  question  I  would  say 
it  is  quite  clear,  from  Form  G.  and  also  from  the  3rd  clause  of 
Sectiou  504  of  the  Criminal  Procedure  Code,  that  the  security 
which  the  Code  intends  should  be  taken  is  the  bond  of  the  person 
called  on  to  furuish  security,  supported  by  the  bond  of  one  or  more 
sureties. 

The  second  question  need  not  be  considered  until  it  arises 
in  practice. 

As  regards  the  third  question,  I  think  what  is  intended  is 
that  when  there  is  only  one  surety  (the  only  case  apparently  con- 
templated by  those  who  drew  Form  G),  he  should  bind  himself 
only  to  the  same  amount  as  the  principal  obligor.  When  there 
are  several  sureties  the  proper  course  would  be  to  require  them 
to  bind  themselves  jointly  and  severally  for  that  amount. 

21st  Septr.  1877.  Lindsay,  J. — There  is  no  doubt  that  a  bond  for  good  behav- 

iour may  be  taken  from  a  man  said  and  proved  to  bear  a  bad 
character — Clause  three,  Section  504,  Form  G,  Schedule  II,  Cri- 
minal Procedure  Code. 

There  is  no  provision  in  Chapter  XXXVIII  for  the  recovery 
from  such  person  of  the  sum  mentioned  in  the  bond  entered  into 
by  him.     His  surety  is  responsible  for  that  sum  to  the  Magistrate. 

The  amount  of  the  surety  bond  should  be  the  equivalent 
of  the  amount  entered  in  the  bond  for  good  behaviour. 


Revision  Side. 


NO.  2. 

DHERA  SING,— (Accused),— PETITIONER,— 

Versus 

MUSSUMMAT  NANDO,— (Complainant),— RESPONDENT. 

Case  No.  308  of  1877. 

(  Lindsay  and  Fitzpatrick,  JJ. ) 

Criminal  Procedure.  Code,  Section  536— Award  of  separate  mainte- 
nance—Incompatibility of  temper— Second  wife.— Held  that  incompati- 
bility of  temper  and  the  presence  of  a  second  wife  in  the  house,  are  legal- 
ly insufficient  to  support  an  award  of  separate  maintenance  under  Sec- 
tion 530  Act  X  of  1877. 
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The  accused  Dhera  Sing  petitioned  the  Chief  Court  under 
Section  297  of  the  Code  of  Criminal  Procedure,  to  revise  the 
order  of  Khan  Ahmed  Shah,  Magistrate  of  the  1st  Class  in  the 
Hoshiarpur  district,  dated  25th  April  1877,  directing  him  to  pay 
his  wife  a  separate  maintenance  of  Rs.  3  per  meusem. 

The  proceedings  showed  that  Dhera  Sing  was  willing  to 
maintain  his  wife  if  she  would  live  with  him.  The  Magistrate 
found  that  the  complainant  failed  to  prove  cruelty  ou  the  part 
of  accused,  and  based  his  award  of  separate  maintenance  solely 
on  the  grouud  that,  from  incompatibility  of  temper  and  the  pre- 
sence of  a  second  wife  in  accused's  honse.  it  was  inexpedient  that 
complaiuaut  and  accused  should  continue  to  live  together. 

The  Chief  Court  delivered  the  following 

Judgment. — The   proceedings   show  that  the  accused  is  will-  2Gth  Septr.  1877. 
ing  to  maintain  complainant  if  she  will  live  with  him. 

The  Magistrate  distinctly  finds  that  complainant  failed  t° 
prove  the  cruelty  on  the  part  of  accused  which  she  alleged,  and 
bases  his  award  of  separate  maintenance  solely  ou  the  ground 
that,  from  incompatibility  of  temper  and  the  presence  of  a  second 
wife  in  accused's  house,  it  is  inexpedient  that  complainant  and 
accused  should  continue  to  live  together. 

These  reasons  are  insufficient  from  a  legal  point  of  view  to 
support  an  award  of  separate  maintenance. 

The  Magistrate's  order  decreeing  separate  maintenance  is 
accordingly  set  aside. 


No.  3. 

THE  CROWX,— Versus  VIRU,— ACCUSED.  I  rEVisio>-  Sidb. 

(  Boulxois  axd  Campbell,  JJ.  ) 
Case  No.  418  of  1876. 

Act  IV  of  1872,  Sections  4S  and  50—  Tirni  or  Rnhh  rules  of  Jhang 
district — WmU  of  publication — Conviction  for  breach,  of  rules. — Certain 
Tirni  rules  for  the  Rakhs  in  the  Jhang  district  were  framed  nnder  Sections 
48  and  50  of  Act  IV  of  1872,  and  sanctioned  by  the  Punjab  Government 
in   let;  t,   dated  17th   August   1872   to  address   of  Secretary  to 

Financial  Commissioner,  but  were  not  published  in  the  Punjab  Gazette 
as  required  by  Section  50.  Held  that,  as  no  publication  took  place,  the 
rules  were  wanting  in  the  force  of  law,  and  that  a  conviction  under  Section 
60  for  a  breach  of  the  said  rules  was  accordingly  invalid. 

Case  imported  by   Commissioner   Mooltan,  under  Section  296  of  the 
Criminal  Procedure  Code. 

The  accused,  a  goldsmith  by  profession,  was  reported  to  have 
cut  dowu  about  40  maunds  of  timber  from  a  Government  forest 
(rakh)  which  he  intended  to  appropriate  to  his  own  use.  It 
•was  found  ou  the  trial  that  accused  had  cut  20  maunds  of  timber; 
aud  ou   conviction   by   Sheikh  Arjamaud,    Tausildar,    exercising 
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the  powers  of  a  Magistrate  of  the  2nd  Class  in  the  Jhang  district, 
he  was  sentenced,  by  order  dated  2nd  May  1876,  finder  Section 
50  Act  IV  of  1872,  to  pay  a  fine  of  lis.  2  or  suffer  two  weeks 
simple  imprisonment  in  default.  The  Magistrate  further  order- 
ed the  confiscation  and  sale  of  3  hatchets  found  with  the  timber. 

The   Commissioner   reported   the    case   for   revision  on   the 

following  grounds : — 

The  case  appears  to  have  been  properly  tried  under  Section 
50  of  the  Punjab  Laws  Act,  with  reference  to  an  unpublished 
ruling  of  the  Financial  Cummi.ssioner  of  1874;  but  the  order  di- 
recting the  confiscation  aud  sale  of  the  hatchets  is  illegal,  and 
unauthorized  by  law.  By  Section  418  Criminal  Procedure  Code 
the  Magistrate  was  only  empowered  to  order  the  disposal  of  pro- 
perty regarding  which  an  offence  appeared  to  have  been  com- 
mitted, or  property  into  which  the  same  may  have  been  convert- 
ed, or  for  which  it  may  have  been  exchanged,  together  with  any 
thing  acquired  by  such  conversion  or  exchange.  The  hatchets  in 
question  were  merely  found  with  the  timber.  Vide  Chief  Court's 
Criminal  Judgment  No.  13  of  1872. 

The  case  came  on  for  hearing  before  Plowden  and  Fitzpat- 
rick,  JJ.,  who  remanded  it  on  1st  August  1876  by  the  following — 

Order. — The  facts  of  this  case  do  not  appear  to  have  been 
reported.  Accused  has  apparently  been  convicted  under  Section 
50  of  the  Punjab  Laws  Act  for  the  breach  of  rules  framed  under 
Section  48  of  the  same  Act.  It  is  not  clear  what  these  rules  are, 
or  even  if  any  have  been  framed  under  the  section  above  referred 
to. 

It  is  also  not  clear  whether  the  rakh  in  which  the  offence 
took  place  has  been,  under  Section  2  Act  VII  of  1865,  declared 
subject  to  the  provisions  of  the  Forest  Act.  If  it  has,  then  un- 
der Section  7  of  the  Act  the  hatchets  might  be  confiscated,  but 
the  procedure  laid  down  in  the  Act  before  passing  an  order  of 
confiscation  should  be  followed.  The  files  are  returned  for  the 
Commissioner  to  report  what  rules  are  in  force  in  the  rakh  in 
question. 


In  reply  to  the  above  order  the  Commissioner  submitted  copy 
of  a  letter  No.  318  dated  8th  September  1867  from  the  Officiating 
Deputy  Commissioner  of  Jhang  which  was  as  follows  : — 

"  In  reply  to  your  No.  190  dated  19th  August  1876,  giving 
11  cover  to  interlocutory  order  of  the  Chief  Court,  sitting  in 
"  revision  of  Criminal  case  Crown  v.  Viru,  cutting  timber  from 
"  Government  forests,  Section  50  Act  IV  of  1872,  I  have  the 
"  honor  to  state  that  so  far  as  can  be  known  in  this  office  it  does 
"  not  appear  that  any  rules  applicable  to  the  rakhs  in  this 
"  district  have  been  issued  under  the  Forest  Act  VII,  1865. 
"  It  would  seem  therefore  that  the  procedure  cannot  be  justified 
"  on  this  ground. 

"  2.  There  is  however  in  this  office  a  record  of  a  case  decided 
"  on  the  Revenue  side  by  the  Financial  Commissioner,  in  appeal 
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"  from  the  Deputy  Comm  ssioner  of  this  district  and  the  Comniis- 
"  sioner  of  the  M  iltau  D  vision.  T  lis  record  I  Bubmit  for  your 
"  inspection:  from  it  you  will  observe  that  the  Financial  Commis- 
"  sioner  appears  to  give  the  weight  of  his  opinion  to  the  procedure 
"  that  was  adopted  by  the  Tahsildar.  The  facts  of  the  case  are 
"  essentially  similar,  and  Mr.  Egerton  said  then  '  the  petitioners 
M  should  be  chirked  criminally  under  Section  50  of  the  Punjab 
"  Laws  Act,'  aud  not  ( as  was  then  done  )  fined  ou  the  Reveuue 
"  side. 

"  3.  The  records  therefore  in  the  Financial  Commissioner's 
"  office  may  possibly  aff  >rd  the  information  required.  Mean  .vhile  I 
t(  submit  for  your  consideration  the  question  in  another  way,  thus  : — 

"  (1).  Uuder  Section  43.  Aot  IV,  there  is  prohibition  of  use 
u  of  the  natural  products  of  Governm.mt  laud  save  uuder  rules 
u  prescribed  by  the  Local  Government. 

"  (2.)  These  rules  are  to  be  issued  with  certain  formalities, 
"  Section  50. 

"  (3).  But  existing  rules  shall  be  deemed  to  have  been  so 
"  issued.  It  does  not  appear  explicitly  that  the  old  rules  need 
<'  have  been  so  formally  promulgated. 

"  (4).  In  Section  22  of  the  tirui  rules  for  the  rakhs  in  the 
"  district  it  is  said  '  the  tirui  contractors  shall  have  no  right  what- 
"  ever  to  the  fuel  or  timber  of  their  lease  chaks.' 

"  This  is  equivalent  to  a  prohibition  of  any  such  contractors 
"  taking  away,  or  cutting  auy  such  fuel  or  timber. 

"  A  fortiori,  would  it  prohibit  auy  stranger  not  having  the 
**  status  eveu  of  a  contractor  from  so  cutting  fuel  or  timber. 

"  (5.)  These  rules  appear  to  have  been  sanctioned  by  the 
"  Local  Government  in  its  letter  No.  1203,  dated  17th  August 
u  H72,  to  the  Financial  Commissioner,  copy  of  which  was  forward- 
"  ed  to  the  Commissioner  Multau  Division,  with  docket  No.  6236, 
"  dated  29th  August  1S72. 

"  The  only  doubt  is  whether  these  rules  are  to  be  considered 
u  as  existing  before  the  Act  which  came  in  force  ou  1st  Juue  1872 
"  or  as  issued  under  it.  If  the  latter,  I  cannot  find  any  notification 
<c  of  them  in  the  Gazette.  But  if  (as  they  retrospectively  sanc- 
"  tionedthe  arrangements  for  the  current  year  1872)  they  be  taken 
M  as  previously  existing,  then  they  would  appear  to  have  legal  force, 
M  and  an  infringement  of  their  provisions  would  bring  the  offender 
"  uuder  Section  50,  Act  IV  of  1872. 

"  4.  Of  course  a  simpler  procedure*  would  be  under  Section 
"  426  P.  Code,  or  Section  379  P.  Code,  mischief  or  theft,  either  of 
u  which  would  ordinarily  apply;  but  it  seems  desirable  that  a  special 
"  offence  (if  it  be  such)  he  clearly  3howu  in  criminal  statistics." 


After  the  remand  the  case  came  on  for  hearing  before    Boul- 
kois  AVD  Campbell,  J  J.,  when  the  following  orders  were  passed  :  — 

*  As  noted  in  Chief  Court  Criminal  jndg  i  of  1369. 
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7th  Novr.  1877.  Having  read  the  reply  to  this  Court's  l-equest  for  the  report 

as  to  what  rules  having  the  force  of  law  regulate  the  rakh 
on  which  the  alleged  offence  was  coraniitted  (reply  dated  11th 
October  1876) — this  Court  is  not  satisfied  that  the  rules  have  the 
force  of  law.  To  determine  that  question  this  Court  requires  to 
know  whether  they  have  been  sanctioned  by  the  Governor-General 
in  Council  and  published  in  the  Punjab  Gazette. 

This  case  is  postponed  to  14th  current,  and  the  Gazette  is  to 
be  searched  for  the  required  information.  Application  may  be 
made  to  the  Financial  Commissioner's  office  for  information  as  to 
the  date  of  such  publication. 

Uflh  Novr.  1877,  It  now  appears  that  no   such   publication  took   place.     The 

rules  are  therefore  wanting  in  the  force  of  law.  The  conviction 
under  them  is  invalid,  and  is  accordingly  cancelled. 
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NO.   4. 
PIR'BAKSH,— (Accused),— PETITIONER,— 

Versus  \  Revision  Sidb. 

THE  CROWN,— RESPONDENT. 

Case  No.  272  of  1877. 
(  Lindsay  and  Fitzp.4  trick,  J  J. ) 

Act  IV  of  1S72.  Section  50,  Clauses  1  and  2— Penalty— Breach  of 
Vpiurn  rules. — Clause  2  of  Section  50.  Act  IV  of  1872.  having  been  repealed 
bv  Act  XV  of  1S75.  held  that  the  penalty  provided  by  that  clause  no  longer 
attached  to  a  breach  of  a  rule  made  under  the  first  clause  of  that  sec- 
tion, (a) 

The  accused  was  found  in  illegal  possession  of  7|  seers  of 
post,  which  he  had  manufactured  from  poppy  grown  without  a 
cultivating  license,  and  was  convicted  uuder  Section  10  of  Act 
XXIII  of  1876,  by  the  Judicial  Assistant  of  Gujrauwalla,  exer- 
cising the  powers  of  a  Magistrate  of  the  1st  class. 

The  accused  petitioned  the  Chief  Court  to  revise  the  proceed- 
ings uuder  Section  297  of  the  Criminal  Procedure  Code,  and  the 
case  was  placed  before  a  Bench  with  a  view  to  the  conviction  being 
altered  to  one  under  Section  50  B.  Act  IV  of  1872,  Act  XXIII  of 
1876  not  being  in  force. 

The  case  came  on  for  hearing  before  Fitzpatrick  and  Plowden, 
JJ.  when  the  case  was  referred  to  another  Bench  by  the  following 
order  of 

Plowden,  J. — A  question  arises  as  to  whether,  since  the 
passing  of  Act  XV  of  1875,  amending  Section  50  of  Act  IV  of  1S72, 
any  penalty  is  legally  attached  to  a  breach  of  the  rules  framed  be- 
fore Act  XV  of  1875,  to  which  a  penalty  had  not  been  expressly 
attached  in  the  rule  itself  before  that  Act  was  passed,  and  has  Dot 
since  been  attached  under  the  amended  Section  of  Act  IV  of  1 v  7 

The  question  is  one  that  has  come  befote  me  as  Government 
Advocate  :  and  it  would  therefore  be  better  that  the  judicial  deci- 
sion upou  it  should  be  given  by  another  Bench. 

I  would  accordingly  direct  the  transfer  of  this  case  to  another 
Bench,  and  that  notice  be  given  to  the  Government  Advocate. 

The  case  was  in  consequence  of  the  above  order  fixed  for 
hearing  before  Lindsay  and  Fitzpatrick,  JJ. 

Mr.  Rattigan,  Officiating  Government  Advocate,  appeared  to 
support  the  conviction. 

The  judgment  of  the  Court  was  delivered  by 

Fitzpatrick,  J. — We  think  it  is  clear  that  the  penalty  pro- 
vided by  the  2nd  Clause  of  Section  50  of  Act  IV  of  1>72  (which 
has  beeu  repealed  by  Act   XV  of  1875)  no   longer  attaches  to  a 

(a)  This  decision  was  followed  in  Criminal  Keviaion  Catcs  No.  729  of 
md  >~o.  94  of  1: 
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breach  of  a  rule  made  under  the  first  clause  of  that  Section.  Ac- 
cordingly, the  sentence  passed  under  Act  XXIII  of  1876  cannot 
be  maintained  in  any  way.     It  is  therefore  set  aside. 


No.  5. 

Revision  Side,    j  THE  CROWN,—  Fcrsws,— MUSSAMMAT  BHURAN. 

Case  No.  563  of  1877. 

(  FlTZPATRICK   AND   PlOWDEN,  JJ.  ) 

Indian  Penal  Code,  Seetion  317 — Abandonment  of  child,. — Accused,  a 
married  woman,  eloped  leaving  her  child,  \\  months  old,  being  at  the  time 
supported  by  her  milk,  in  the  house  of  her  husband,  who  was  in  charge  of 
it  jointly  with  her,  who  was  under  the  same  legal  obligation  to  protect  it, 
and  who  the  Magistrate  found  was  certain,  as  the  mother  knew,  to  take 
care  of  it.  Held  by  the  Chief  Court  that  there  was  not  a  "leaving  with 
the  intention  of  wholly  abandoning"  the  child  within  the  meaning  of 
Seetion  317  of  the  Indian  Penal  Code,  and  that  the  conviction  was  there- 
fore unsustainable. 

This  case  was  called  for  by  the  Chief  Court  under  Section  294-  of  the 
Code  of  Criminal  Procedure,  on  a  revieiv  of  the  monthly  state- 
ment for  June  1877  of  persons  convicted  by  the  Deputy  Com' 
missioner  of  JJissar. 

The  following  judgments  were  delivered  : — 

Fitzpatrick,  J. — I  am  of  opinion  that  the  conviction  in  this 
case  cannot  be  sustained.  I  think  that  in  order  to  make  the  "leav- 
ing" of  a  child  an  offence  under  Section  317  of  the  Code  the 
child  must  be  left  without  protection. 

I  think  this  is  clear  in  the  first  place  because  the  word 
"leave"  being  coupled  in  that  Section  with  the  word  "expose," 
must  on  the  principle  "  noscitur  ex  sociis"  be  considered  as  to  some 
extent  taking  its  colour  from  the  word  "expose,"  and  must  be  con- 
strued as  meaning  leave  under  circumstances  more  or  less  re- 
sembling those  of  an  exposure.  I  think  this  is  clear  further  from 
the  intention  which  is  expressly  required  by  the  Section  to  con- 
stitute the  offence. 

There  must  be  an  intention  wholly  to  abandon  the  child  : 
now  I  think  an  intention  wholly  to  abandon  a  child  means  some- 
thing more  than  an  intention  to  go  away  from  it  and  never  to 
return  to  it.  The  phrase  to  abandon  a  child  in  its  ordinary  accep- 
tance means  something  more  than  merely  to  go  away  from  it.  Iu 
fact  it  seems  to  me  that  here  again  the  idea  of  leaving  without  pro- 
tection comes  in.  Now,  in  the  present  instance  the  accused  went  away 
leaving  the  child  in  the  house  of  her  husband,  who  was  in  charge  of 
it  jointly  with  her,  who  was  under  the  same  legal  obligation  to  pro- 
tect it  that  she  was,  and  who  as  the  magistrate  expressly  finds  she 
was  certain  would  take  care  of  it ;  and  this  being  so,  I  thiuk  it  is 
clear  that,  if  I  am  right  in  what  I  have  said  as  to  the  construction 
of  Section  317  of  the  Code,  she  has   been  wrongly  convicted.     I 
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do  not  think  it  is  necessary  to  say  what  our  view  of  the  case 
would  be  if  she  had  had  any  reason  to  believe  that  her  husbaud 
would  not  do  his  duty  to  the  child,  or  if  she  had  gone  away  leav- 
ing her  child  in  the  house  with  relations  who  were  under  no  legal 
obligation  to  take  care  of  it,  but  whom  she  merely  had  reason  to 
believe  would  take  care  of  it  (see  Morgan  and  Macpherson's  note 
to  the  section ). 

All  that  I  think  it  is  necessary  to  say  is  that,  as  she  and  her 
husbaud  were  jointly  in  charge  of  the  child,  and  he  was  legally 
bound  to  take  care  of  it,  and  she  had  every  reason  to  believe  that 
he  would  take  care  of  it,  she  has  committed  no  offence  under  Sec- 
tion 317  of  the  Code. 

The  circumstance  that  the  child  was  only  a  month  and  a 
half  old  and  was  at  the  time  the  accused  went  away  being  sup- 
ported by  her  milk  is  not,  as  it  appears  to  me,  iu  any  way  material 
for  the  purposes  of  the  question  before  us. 

No  doubt  such  a  child  is  in  one  sense  more  under  the  care  of 
the  mother  than  of  the  father,  but  this  distinction  seems  to  me 
altogether  foreign  to  this  section  of  the  Code,  which  makes  the 
essence  of  the  offence  punishable  under  it  consist,  as  I  have  said, 
in  leaving  the  child  absolutely  without  protection,  and  not  in 
depriving  it  of  any  special  care  of  this  sort. 

To  take  a  somewhat  analogous  case,  it  would  scarcely  I  sup- 
pose be  contended  that  a  wet-nurse  absconding  from  service  could 
be  punished  under  Section  317  as  a  person  "having  the  care  of 
a  child"  and  "leaving  it,"  within  the  meaning  of  that  sectiou. 
On  these  grounds  I  think  that  the  circumstance  that  the  child 
was  so  young,  though  it  would  be  a  circumstance  of  aggravation 
if  the  offeuce  could  be  made  out  independently  of  it,  cannot  make 
the  accused's  act  an  offence  under  Section  317  if  it  would  not 
otherwise  be  such. 

I  may  add  that  the  sad  consequence  which  ultimately  result- 
ed from  the  accused's  heartless  conduct  cannot  be  said  to  be  in 
any  sense  a  natural  or  probable  consequence  of  such  conduct. 
Ninety  niue  children  out  of  a  hundred  who  lose  their  mothers 
drink  the  milk  of  other  women  or  are  supported  by  other  food, 
and  the  circumstauce  that  this  particular  child  could  not  be  sus- 
tained in  this  way  must  be  regarded  as  an  unfortunate  accident. 

I  do  not  accordingly  think  it  necessary  to  consider  whether  a 
charge  could  be  sustained  against  the  accused  under  any  Section 
of  the  Code  other  than  Section  317.  I  would  simply  direct  that 
she  be  released. 

Plowdek,  J. — I  have  arrived,  not  without  considerable  hesi-  26th  Oclr.  1877. 
tation,  at  the  conclusion  that  this  conviction  may  be  set  aside  on 
the  revision  side.  I  think  we  may  legitimately  treat  the  magis- 
trate's findings  on  fact,  as  analogous  to  a  "  special  verdict  "  found 
by  a  jury  ;  aud  so  treating  them,  may  say  that  as  a  matter  of  law, 
the  prisoner  on  the  facts  found  should  have  been  acquitted. 

The  interpretation  of  this  Section  317  is  not  free  from  difficul- 
ty.   To  constitute  uu  offence  under  it,  as  in  the  majority  of  offences 
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under  the  Code,  there  must  be  an  act  done  attended  by  a  criminal 
intention,  this  intention  being  generally  to  be  inferred  from  the 
circumstances  of  the  act.  In  this  case  it  was  necessary  to  prove 
that  "  the  mother  left  her  infant  child  with  the  intention  of  wholly 
abandoning  it." 

The  circumstances  are  that  the  mother  was  a  married  woman,, 
residing  with  her  husband,  who  quitted  her  home,  leaving  there 
her  infant  child  and  her  husband,  with  the  specific  intention  of 
eloping  with  her  paramour,  but  knowing,  as  the  Magistrate  finds, 
(in  my  opinion  quite  correctly)  that  the  child  would  be  well 
attended  to  and  looked  after  by  him,  as  in  point  of  fact  it  was, 
though  it  eventually  died.  As  to  "  leaving  "  the  child,  I  think  the 
prisoner  did  so  within  the  meaning  of  the  Section.  Supposing 
the  woman  had  been  a  widow  living  alone  in  the  house  with  her 
child,  or  being  married  had  during  the  not  merely  temporary 
absence  of  her  husband  quitted  the  house  to  elope,  or  for  any  other 
purpose  involving  an  intention  not  to  return  to  it,  leaving  the 
child  there,  I  think  she  would  have  "left"  her  child  "in  some 
"  place  "  within  the  meaning  of  the  Section,  though  there  would 
be  no  feature  in  the  "  leaving  "  to  assimilate  it  to  an  "  exposure," 
and  though  the  house  was  not  secluded  and  even  contained  the 
means  of  sustenance. 

The  act  of  leaving  seems  to  me  clearly  made  out,  but  that 
is  not  enough  :  was  there  a  "  leaving  with  the  intention  of  wholly 
abandoning?"  I  think  there  was  not,  under  the  circumstances. 
The  object  of  the  Section  as  I  understand  it  is  to  secure,  by  a 
penal  sanction,  to  children  actually  helpless  or  presumed  by 
law  to  be  helpless,  the  protection  which  the  law  considers  due 
to  them  from  those  who  by  a  natural  or  other  obligation  are 
charged  with  their  protection.  A  parent  seems  to  me  to  leave  a 
child  with  the  criminal  intention  here  contemplated  only  when  he 
or  she  leaves  a  child,  intending  to  leave  it  utterly  destitute  of  the 
protection  which  the  law  desires,  and  endeavours  to  secure  for  it, 
and  not  otherwise.  If  a  sole  parent  were  to  leave  a  child  of  (say) 
eleven  years  of  age,  having  made  arrangements  in  good  faith  for  the 
nurture  of  the  child,  intending  to  quit  this  country  and  never  to 
return,  there  would  be  a  total  abandonment  so  far  as  the  parent 
was  personally  concerned ;  but  I  should  hestitate  to  say  there  waa 
an  offence  uncle?  the  Section,  because  protection  had  been  provided 
for  the  child.  As  other  instances,  I  may  suggest  a  child  given  iu 
adoption  or  made  over  to  a  missionary,  to  be  brought  up,  with  an 
express  undertaking  by  the  parent,  honestly  intended  to  be  carried 
out,  to  never  again  return  to  the  child. 

The  difference  between  the  case  put  and  the  one  before  the 
Court  is  that  no  arrangement  for  protection  was  made.  But  the 
circumstances  of  this  case  are  such  that  the  arrangement  would 
have  been  superfluous.  There  was  another  parent,  and  a  belief 
amounting  to  a  conviction,  that  the  child  would  be  attended  to 
just  as  well  as  if  the  mother  had  entered  into  an  express  arrange- 
ment with  the  husband.  In  this  view,  I  think  with  Mr.  Justice 
Fitzpatrick  that  it  is  of  little  consequence  whether  the  child  left 
is  six  weeks  old,  or  six  years,  when  the  belief  is  honestly  enter- 
tained that  the  other  pareut  will  duly  fulfil  the  duty  of  protection.. 
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My  doubt  has  been  whether  the  form  of  the  section  does  not 
require  a  Court*  merely  to  see  whether  the  accused,  being  one  of 
the  persons  to  whom  the  section  is  applicable,  leaves  the  child 
with  the  intention  that  he  or  she  will  wholly  abandon  the  child, 
personally,  the  offence  being  complete  if  the  act  and  intention 
concur,  and  other  circumstances,  such  as  appear  in  the  present 
case,  being  merely  proper  to  be  considered  In  mitigation  of  punish- 
ment. I  am  disposed  to  think  the  interpretation  I  have  placed  on 
the  section  is  correct,  aud  I  think  that  if  the  section  was  intended 
to  express  the  meaning  I  put  upon  it,  it  might  have  been  drafted  iu 
the  terms  in  which  it  now  stands. 

But  even  if  I  were  to  adopt  the  interpretation  just  suggested, 
though  I  should  have  to  uphold  the  conviction,  I  should  consider 
the  case  one  for  a  nomiual  sentence,  aud  should  not  hesitate  to 
concur  iu  the  proposed  order  of  release.  As  it  is,  I  concur  iu  ac- 
quitting the  prisoner. 


NO.  6. 
THE  CROWN,— Versus,— F\ZL  NUR,— ACCUSED.  1  revision  Sid*. 

Cass  Xo.  349  of  1877.  * 

(  Lindsay  and  Smyth,  JJ.) 

Act  I  of  1858,  Section  2  Clause  8— British  India — Upper  Tanawal.— 
Held  that.  Upper  Tana%val  is  an  integral  part  of  British  India  within  the 
meaning  of  Clause  8  Section  2  Act  I  of  1868.  and  theiefore,  the  .Sessions 
Judge  of  Peshawar  has  jurisdiction  to  try  offences  committed  to  him  for 
trial  from  that  part  of  the  Hazara  district. 

Case  referred  by  G.  R.  Elsmie,  Esquire,  Sessions   Judge,  Peshaicar, 
under  Section  296  Criminal  Procedure  Code. 

Rattigan,  Officiating  Government  Advocate,  for  the  Crown. 

Smyth,  J. — Iu  this  case  the  accused  was  committed  by  Kazee  5th  Deer.  1877. 
Mir  Alain,  Magistrate  iu  the  Hazara  district,  to  the  Sessions  Court 
of  the  Peshawar  Division  for  trial  on  a  charge  of  murder,  and  the 
Sessions  Judge  has  stayed  the  proceedings  and  forwarded  the  case 
to  this  Court  with  a  view  to  the  commitment  being  quashed  if 
the  Court  consider  under  the  circumstances  described  by  him  that 
he  has  no  jurisdiction  to  try  the  case. 

The  offence  is  alleged  to  have  been  committed  in  that  part 
of  the  territory  of  the  Nawab  of  Amb,  which  is  known  as  Upper 
Tanawal;  aud  the  question  for  decision  appears  to  be  whether 
Upper  Tanawal  is  an  integral  part  of  British  India  within  the 
meaniug  of  Clause  8  Section  2  Act  I  of  1868.  If  it  is,  then  the 
ordinary  Criminal  Courts  of  the  Hazara  district  and  the  Sessions 
Judge  of  the  Peshawar  Division  have  jurisdiction,  under  the  Code 
of  Criminal  Procedure,  to  enquire  into  aud  try  offeuces  committed 
iu  Upper  Tanawal,  unless  it  is  shown  that  there  is  some  enactment 
or  provision  of  law  uuder  which  their  jurisdiction  is  excluded. 
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An  opportunity  was  given  to  the  Govt.  Advocate  to  appear  at 
the  hearing  before  this  Court,  and  represent  the  viewx  of  Government 
on  the  question  raised.  He  appeared  and  argued  on  behalf  of  the 
Government  of  the  Punjab,  that  Upper  Tanawal  is  an  integral  por- 
tion of  British  India  within  the  meaning  of  "  the  Act  for  the  better 
"  government  of  India,"  and  within  the  meaning  of  Act  I  of  1868. 

In  support  of  this  view  he  filed  "a  collection  of  papers 
relating  to  the  history,  status,  and  powers  of  the  Chief  of  Amb," 
printed  at  Lahore,  at  the  Government  Civil  Secretariat  Press  in 
1873.  These  are  the  papers  referred  to  by  the  Sessions  Judge  in 
his  proceeding  forwarding  the  case  to  this  Court  for  orders. 

It  appears  from  these  papers  that  the  territory  in  which  the 

d„™,.„  ™  an  qo  a,*  Nawab  of  Amb  is  interested  consists  of 

Papers,  pp.  80,  82,  &c.  ., 

three  parts  or  sections  : 

1st.  A  portion  Trans- Indus,  consisting  of  the  village  of  Amb 
itself,  on  the  right  bank  of  the  river  where  the  Nawab  generally 
resides,  and  a  narrow  strip  of  country  extending  along  the  same 
bank  to  a  short  distance  north  and  south  of  Amb. 

2nd.  A  portion  Cis-Iudus,  comprising  the  country  known  as 
Upper  Tanawal,  which  is  ordinarily  spoken  of  as  the  Nawab's 
hereditary  jaghir. 

3rd.  Another  portion  Cis  Indus,  comprising  the  tract  known 
as  Lower  Tanawal,  which  is  the  Nawab's  non-hereditary  jaghir. 

As  regards  the  1st  and   3rd  portions  there  is  no  room  for 
p  fi.  .  doubt,  and  no  question    arises.       The 

P     '  pp*  first  is  held  by  the   Nawab  as  indepen- 

dent territory,  and  the  third  is  an  ordinary  jaghir  and  as  such  is 
subject  to  British  Administration  in  every  respect.  It  is  in  re- 
gard to  the  2nd'  portion  or  Upper  Tanawal  that  any  doubt  arises. 

Soon  after  annexation  of  the  Punjab,  viz.,  in  1851,  a  ques- 
tion arose  as  to  the  extent  of  the  power  of  the  Nawab  (then  Khan) 
of  Amb,  and  the  Secretary  to  the  Board  of  Administration  in  refer- 
ring certain  matters  in  that  year  for  the  orders  of  the  Government 
of  India  submitted  for  the  decision  of  Government  the  question, 
what  is  the  extent  of  internal  authority 
apers,  page     .  which   the   Khan   should    exercise    in 

punishing  heinous  crimes  ? 

The  reply  of  the  Government  of  India,  No.  3339  dated  30th 
October  1851,  is  important,  for  it  is  by  the  interpretation  put  upon 
it  that  the  local  authorities  have  since  been  guided  in  determin- 
ing the  extent  of  the  Khan's  authority. 

After  stating  that  the  President  of  the  Board  of  Administra- 
tion (Sir  Henry  Lawrence)  had  submitted  a  memo  on  the  question, 
and  that  the  Governor-General  concurred  with  the  conclusions  set 
forth  in  the  President's  letter,  the  letter  proceeds  as  follows : — 

"  2.     Jahandad  Khan's  position  is  and  probably  always  must 

._  .„  "  be  an  anomalous  one.     His  Lordship 

Papers, page 49.  ...  ,  ,  .  „ ■      i 

1       r  b  "is  content  to  regard  him  as  a  nominal 

"  tributary  and  subject  of  the  British  Government,  not  interfering 

"  in  the  internal  affairs  of  his  jaghir;  expecting  him  to  defend 
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"  himself  in  all  ordinary  attacks,  while  the  Government  would 
"  defend  him  against  formidable  invasions ;  and  thus  constitut- 
u  iug  his  possessions  a  sort  of  outwork  between  our  own  more  valu- 
"  able  territory  and  the  wild  tribes  beyond  him. 

"  3.  But  he  cannot  be  permitted  to  engage  in  any  proceed- 
"  ings  which  shall  directly  or  indirectly  tend  to  the  injury  of 
"  British  subjects,  as  in  the  recent  case  of  the  villagers  of  Agror. 

"4.  Nor  can  the  power  of  life  and  death  within  his  jaghir 
"  be  allowed  to  Jebandad  Khan,  or  to  any  other  even  nominal 
"  subject  of  the  British  Government. 

"  5.  When  these  views  of  the  Government  of  India  shall 
"  have  been  clearly  explained  to  him,  the  Governor-General  is 
"  persuaded  that  Jebandad  Khan  will  recognise  the  advantage  of 
"  the  comparative  independence  of  his  position,  and  that  there 
"  will  be  no  necessity  for  interfering  regarding  his  ministers  or 
"  any  other  point  in  the  internal  affairs  of  the  district  he  holds." 

Now,  the  Khan  is  here  described  and  referred  to,  as  respects 
his  jaghir,  as  a  subject,  though  a  nominal  one,  of  the  British 
Government,  and  on  the  ground  of  his  being  a  subject  the  power  of 
life  and  death  within  his  jaghir  was  withheld  from  him.  The 
fair  inference  I  think  is  that  the  jaghir  must  be  regarded  as  a 
part  of  British  India,  though  its  administration  except  in  matters 
involving  the  power  of  life  and  death  was  left  in  the  hands  of  the 
Khan. 

And  this  is  the  view  apparently  which  has  since  been  held  all 
along  by  the  Chief  Commissioner  and  by  the  Local  Government 
up  till  the  present  time.  Thus,  in  a  letter  addressed  by  the  Secret- 
Papers  pa^e  73.  ary  to  the  Chief  Commissi°uer  to  the 
Government  of  India  in  May  1853  the 
Chief  Commissioner  stated  what  he  considered  the  Khan's  inde- 
pendence to  amount  to.  "  With  respect  to  Jehandad  Khan's  case, 
"  by  '  independent'  the  Chief  Commissioner  understands  that  he  is 
"  to  retain  the  internal  control  within  his  paternal  lauds  situated  on 
"  this  side  the  Indus." 

So  in  1858,  on  the  death  of  Jebandad  Khan  and  the  succes- 
sion of  his  sou,  a  boy  of  9  years  of  age,  the  question  as  to  the  nature 
and  extent  of  the  Khau's  authority  in  Upper  Tanawal  came  under 
consideration  in  connection  with  a  proposal  made  by  the  Commis- 
sioner of  Peshawar  to  introduce  a  summary  settlement  of  the 
revenue  in  that  tract.  Sir  Herbert  Edwardes,  the  Commissioner, 
then  wrote  : — 

"  Sir  Henry  Lawrence,  when  President  of  the  Board  of  Admi- 
Porv„a  _-„  7Q  "  nistration,  wrote  a  minute  on  the  Hazara 

"jagiurs,  which  was  ultimately  submit- 
ted to  Government  with  No.  311  of  21st  May  1853,  from  the 
"  Secretary  to  the  Chief  Commissioner  ;  and  in  that  minute  Sir 
u  Henry  disallowed  the  indeudeuce  of  all  the  hereditary  country  Cis- 
"  Indus,  thereby  admitting  the  independence  of  Amb  Trans-ludus. 
"  In  para  4  of  the  Secretary  to  Chief  Commissioner's  letter  No.  311 
"  Sir  John  Lawrence  took  the  same  view,  ruling  that  the  Khan's 
.*'  independence  Cia-Indus  consisted  in  having  the  internal  control 
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"  of  hia  paternal  lands,  in  contradistinction  to  the  purely  jaghir 
"  tenure  of  the  non-hereditary  estates  in  Lower  Tanawal." 

The  Deputy  Commissioner  of  Hazara,  Major  Becher,  how- 
ever, dissented  from  the  view  that  Upper  Tanawal  was  an  integral 
part  of  British  India,  and  this  led  Sir  Herbert  Edwardes  to  go 
more  fully  into  the  question.     He  wrote  :  "  But  the  real  question 

w  n„  "  is,  did  the  Sikhs  conquer  and  annex 

Papers,  page  83.  „  Upper  Tanawftl  ?     If  they  did>  we  ara 

"  their  successors.     If  they  did  not,   then  indeed   Upper  Tanawal 

"  stands  on  the  same  basis  as  Amb,  which  is  trans-Indus,  for  that 

"  has  confessedly  remained  independent."  The  Commissioner  held 

that  the  Sikhs    did   undoubtedly    conquer   Upper  Tanawal,   and 

after  describing  the  circumstances,  he  concludes  thus.     "  These 

"  historic  facts  prove  that  the  Sikhs  took  and  held  Upper  Tanawal, 

"  or  in  other  words  Jehaudad  Khan's  Cis- 
Tapers  pages  84.  „  Jndua  patrim(my  wag  m  the  Sikh  timQ 

"  as  much  a  portion  of  the  Hazai-a  province  and  the  Sikh  territory 
"  as  the  other  frontier  tracts  of  Agror,  Koush,  and  Kahgan.  That 
"  being  the  case,  it  is  now  an  integral  portion  of  the  present  Hazara 
"  district,  and  British  territory." 

On  the  question  coming  before  the  Chief  Commissioner  orders 

were  conveyed  in  his  Secretary's  letter 
Papers,  page  86.  Nq>  n  q(  gth  January  1859>  para  2  af 

which  is  as  follows.  "  The  Chief  Commissioner  considers  that 
"  Upper  Tanawal  is  an  integral  portion  of  the  Hazara  district,  and 
"  British  territory  :  but  with  reference  to  its  past  history,  and  more 
"  especially  its  peculiar  position  and  character,  the  tract  has  been 
"  and  should  continue  to  be  dealt  with  as  a  g-wasi-independeut 
"  chiefship. 

"  In  the  Government  letter  No.  3339  of  the  30th  October 
"  1851,  to  which  Major  Becher  alludes  in  para  2,  it  is  thus  laid 
"  down  :  '  Jehandad's  position  is,  and  probably  always  must  be, 
"  '  an  anomalous  one.  His  Lordship  is  content  to  regard  him  as 
"  '  a  nominal  tributary  and  subject  of  the  British  Government, 
"  '  not  interfering  in  the  internal  affairs  of  his  jagir,  expecting 
"  '  him  to  defend  himself  in  all  ordinary  attacks.' 

"  Therefore  the  Chief  Commissioner  considers  that  Upper 
w  Tanawal  is  a  chiefship  held  under  the  British  Government,  but 
"  in  which  as  a  rule  we  possess  no  internal  jurisdiction.  The 
"  Chief  manages  his  own  people  in  his  own  way,  without  regard  to 
"  our  laws,  rules,  or  system.  This  tenure  resembles  that  on 
"  which  the  Chiefs  of  Pattiala,  Jhiud,  JNabha,  Kapurthala,  and 
"  others  hold  their  lands. 

"  In  extreme  cases  the  British  Government  no  doubt  have 
"  the  power  of  interfering  and  would  interfere  where  such  inter- 
"  ference  might  appear  necessary  for  the  public  good.  For  inst- 
"  ance,  we  might  interfere  during  the  minority  of  the  Chief,  as  has 
"  been  done  in  the  case  of  Muudi.  But  ordinarily  and  as  a  rule 
"  the  Chief  Commissioner  desires  to  avoid  any  interference." 

This  extract  fully  describes  the  view  taken  by  the  Chief 
Commissioner  of  the  status  and  authority  of  the  Khan  in  1858, 
and  if  regard  be  had  to  the  fact  that  at  that  time  the  orders  of 
the  Executive  Government   were  treated  as  having    the   force  of 
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Jaw,  the  comparison  made  between  the  Khan  aud  the  Chiefs  of 
Pattiala,  KapurJhala  ifcc,  was  practically  not  far  from  accurate, 
as  the  Khan,  like  those  Chiefs,  was  allowed  under  the  order  of  the 
Government  of  Iudia  to  administer  his  own  territory  except  iu 
matters  involving  the  power  of  life  and  death.  But  the  great  dis- 
tinction as  it  appears  to  me  between  Upper  Tanawal  aud  Native 
States  properly  so  called,  is-  that  whereas  the  former  is  a  part  of 
British  India  within  the  meaning  of  Act  I  of  18G8,  aud  therefore 
has  become  subject  to  all  the  general  laws  applicable  to  British 
India  which  have  been  passed  in  recent  years,  the  latter  do  not 
form  a  part  of  British  India  within  the  meauing  of  that  Act,  and 
therefore  do  not  come  under  the  operation  of  the  Acts  of  the 
Indian  Legislature.  Hence,  while  the  Penal  Code  and  the  Code 
of  Criminal  Procedure  apply,  in  my  opinion,  to  Upper  Tanawal  as 
to  other  parts  of  British  India,  they  do  not  apply  to  Native  States, 
and  a  comparison  between  Upper  Tanawal  and  Native  States  which 
may  have  been  practically  appropriate  in  1858  is  no  longer  so. 

The  order  of  the  Government  of  India  of  1851  under  which 
internal  jurisdiction  in  Upper  Tanawal  was  reserved  to  the  Khan 
of  Amb  had  no  doubt  the  force  of  law,  at  least  after  the  passing  of 
the  Indian  Council's  Act  of  1861,  and  the  Khan's  jurisdiction  was 
thereby  put  on  a  legal  footing. 

But  that  order  was  hot  one  of  those  maintained  in  force  by 
Act  IV  of  1872,  and  under  schedule  II  of  that  Act  it  must  be  held 
to  have  been  repealed.  Since  the  passing  therefore  of  Act  IV  of 
1872  there  is  no  enactment  iu  force  which  prevents  the  exercise  of 
jurisdiction  by  the  Hazara  Criminal  Courts  in  Upper  Tanawal  as 
in  other  parts  of  the  Hazara  district,  aud  it  is  difficult  to  see  how 
it  is  practicable  without  legislation  to  maintain  the  Nawab's  autho- 
rity in  Upper  Tanawal  to  the  extent  to  which  it  has  heretofore 
been  exercised  and  to  which  Government  apparently  desires  to 
maintain  it. 

It  is  sufficient  however  in  the  present  case  to  say  that  as 
Upper  Tanawal  is  a  part  of  British  India,  the  Sesssious  Judge  of 
Peshawar  has  jurisdiction  to  try  offences  committed  to  him  for 
trial  from  that  part  of  the  Hazara  district,  and  that  no  grouud 
therefore  has  been  shown  for  quashing  the  commitment.  I 
observe  from  the  list  of  cases  prepared  by  the  Deputy  Commis- 
sioner as  having  occurred  in  Upper  Tanawal  and  in  which  the 
Hazara  Courts  have  exercised  jurisdiction,  that  it  has  been  the 
practice  of  the  Hazara  Courts  to  take  jurisdiction  iu  cases  of 
murder  and  other  heinous  offences  occurring  in  that  tract,  and  in 
two  of  these  cases  sentences  of  death  were  confirmed — one  iu  1856 
by  the  Judicial  Commissioner  and  one  in  1875  by  the  Chief 
Court.  It  does  not  appear  however  that  any  question  of  jurisdic- 
tion was  raised  or  considered  in  those  cases. 

Lindsay,  J. — I  concur  in  holding  Upper  Tanawal  to  be  a  Sih  Deer  1S77- 
part  of  British  India  within  the  jurisdiction  of  the  Deputy  Com- 
missioner of  Hazara,  and  that  the  Sessions  Judge  of  Peshawar  has 
jurisdiction  to  try  and  determine  offences  that  have  occured  in 
Upper  Tanawal  and  have  been  sent  to  him  for  trial  by  the  Deputy 
Commissioner  of  Hazara. 
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No.  7. 

Revision  Side,     j  THE  CROWN  Versus  FATTA,— ACCUSED. 

Case  No.  158  of  1878. 
(Plowden  and  Elsmie,  JJ.) 

Indian  Penal  Code,  Sections  73  and  74 — Solitary  confinement—' 
Month. — Accused  was  sentenced  to  4  months  rigorous  imprisonment,  of 
■which  one  month  to  be  in  solitary  confinement,  and  a  fine  of  Us.  25  or  1J 
months  further  rigorous  imprisonment  in  default.  Held  that  the  sentence 
of  one  months  solitary  confinement  was  legal,  notwithstanding  that  accu- 
sed could  not  lawfully,  under  Section  74,  Indian  Penal  Code,  be  subjected 
to  more  than  28  clays  solitary  confinement,  if  the  imprisonment  continued 
for  only  four  months. 

Held  further,  that  for  the  purpose  of  executing  a  sentence  of  solitary 
confinement,  a  month  signifies  a  period  equal  to  the  average  duration  of  a 
calendar  month,  that  is  (disregarding  fractions),  thirty  days. 

Case  referred  by  Deputy  Commissioner,    Rawalpindi,  wider  Section 
290  Criminal  Procedure  Code. 

The  accused  on  conviction  by  Gunput  Rai,  exercising  the 
powers  of  a  2nd  class  Magistrate  in  the  Rawalpindi  district,  was 
sentenced  under  Section  457  of  the  Indian  Penal  Code  to  four 
months'  rigorous  imprisonment,  and  Rs.  25  fine  or  1£  month's 
rigorous  imprisonment  in  default,  one  month  of  the  original  im- 
prisonment to  be  passed  iu  solitary  confinement. 

The  Deputy  Commissioner  reported  the  case  for  revision  on 
the  ground  that,  as  thd  substantive  puuishment  awarded  was  only 
4  months  rigorous  imprisonment,  the  period  of  solitary  confine- 
ment could  not  legally  (Section  74  Indian  Penal  Code)  exceed  28 
days,  whereas  the  solitary  confinement  ordered  was  one  month. 

The  judgment  of  the  Chief  Court  was  delivered  by 

IJftliMarclilSlS.  Plowden,  J. — There  is  nothing  illegal  in  the    order  which  is 

submitted  for  revision  upon  the  face  of  the  order.  It  is  true  that 
if  the  imprisonment  continues  for  only  four  mouths,  the  prisoner 
cannot  lawfully  be  subjected,  under  Section  74  of  the  Penal  Code, 
for  more  than  28  days  to  solitary  confinement.  But  this  is  a 
matter  which  relates  to  the  execution  of  the  order,  and  it  is  not 
to  be  presumed  that  the  officer  charged  with  its  execution  will, 
in  the  case  supposed,  disregard  the  plain  directions  of  the  law. 
It  is  also  clear  that  if  the  imprisonment  continues,  as  it  may  do, 
for  tbe  full  term  of  51  months,  the  prisoner  may  lawfully  be  sub- 
jected to  more  than  28  days  of  solitary  confinement. 

It  has  however  been  suggested  to  us  that  in  computing 
periods  of  solitary  confinement  awarded  as  part  of  a  sentence  one 
month  signifies  4  weeks,  and  our  attention  has  been  directed  to  a 
ruling  of  this  Court  which  is  supposed  to  be  an  authority  for  this 
proposition. 

It  appears  to  us  that  the  view  suggested  is  not  a  correct  view 
of  the  meaning  of  the  word  "  mouth  "  iu  Section  73  of  the  Penal 
Code.     Iu  regard  to  a  cvutiuuous.  term  of  imprisonment  of  oue  or 


March  1878.  ]  CRIMINAL  JUDGMENTS.  17 

more  months,  without  any  fractional  period,  there  is  no  difficulty 
iu  computation.'  A  month  is  defined  iu  section  49  of  the  Penal 
Code  to  be  "  a  mouth  reckoned  according  to  the  British  calen- 
dar "*  and  in  computiug  such  month  the  proper  course  is  to 
exclude  the  day  of  the  month  corresponding  with  that  from  which 
the  computation  is  commenced,  so  that  two  days  of  the  same  num- 
ber are  not  comprised  in  it. 

But  as  there  is  no  fixed  standard  of  the  duration  of  a  calendar 
month,  the  number  of  days  in  each  varying  from  28  to  31,  it  is 
not  so  easy  to  determine  in  what  manner  fractioual  periods  of  a 
month  are  to  be  reckoned,  or  to  what  standard  of  computation 
such  periods  are  to  be  referred.  We  think  that  as  a  month  is  de- 
fined to  be  a  calendar  month,  it  is  to  be  presumed  that  the  defini- 
tion excludes  a  lunar  mouth  consisting  of  4  weeks — and  that  we 
shall  be  most  likely  to  give  effect  to  the  intention  of  the  Legisla- 
ture by  holding  that  a  month  for  the  purpose  of  executing  a  sen- 
tence of  solitary  confinement  signifies  a  period  equal  to  the  aver- 
age duration  of  a  calendar  mouth,  that  is  to  say  (disregarding  the 
fraction)  30  days.  It  tends  to  support  this  view  that  iu  section 
74,  which  deals  with  the  execution  of  sentences  of  solitary  confine- 
ment, a  day  aud  not  a  week  is  made  the  unit  of  calculation. 

Iu  regard  to  the  precedent  cited*  it  is  to  be  observed  that  the 
point  decided  was  that  a  sentence  of  13 

3*lCoU377.       * !  weeks'  solitary  confirnent  exceeded   the 

legal  term  of  3  mouths.  It  was  ex- 
pressly stated  in  the  Courts'  judgment  that  "  a  term  of  solitary 
confinement  of  3  months  is  in  legal  contemplation  not  13  weeks 
but  12  weeks,  if  reckoned  by  tceeks."  This  is  far  from  deciding 
that  a  mouth  signifies  four  weeks. 

Haviug  made  these  explanatory  observations  we  do  not  con- 
sider it  necessary  to  interfere  with  the  sentence  passed  by  the 
Magistrate  in  this  case. 

•  Maxwell  on  Statutes,  p.  310  and  cases  cited. 


April  1878.  ]  CRIMINAL  JUDGMENTS.  13 


No.  8. 

DHERA 'siNG,— (Complainant),— PETITIONER,— 

Versus 

MUSSUMMAT  KAHNO  AND  TEN  OTHERS,— (Accused),— 

RESPONDENTS. 

Case  No.  222  of  1877. 
(Plowden  and  Smyth,  JJ.) 


Revision-  Sidi. 


Indian  Penal  Code, — Sections  361  and  366 — Kidnapping — Minor — 
Lawful  guardianship.— D.  S.  had  two  wives,  N.  and  J.,  by  the  latter  of 
whom  he  had  two  daughters.  In  February  1876  he  went  with  his  wife  N.  to 
a  marriage  in  another  village,  leaving  J.  and  her  two  daughters  at  home. 
During  the  temporary  absence  of  D.  S.,  J.  removed  her  two  daughters 
to  the  house  of  her  brother-in-law,  M.  and  married  the  elder  girl  (aged  8 
years)  to  one  G.,  with  the  assistance  of  three  other  persons. 

Held  that  the  word  "woman"  in  Section  366  Indian  Penal  Code, 
included  a  minor  female. 

Held  further,  that  there  was  a  kidnapping  from  the  lawful  guardianship 
of  D.  S.  within  the  meaning  of  Sections  361  and  366  Indian  Penal 
Code,  notwithstanding  the  consent  of  the  mother  J.  to  the  girl's  removal. 

Per  Smyth,  J. — Because  the  girl,  during  the  temporary  absence  of  the 
father  D.  S.  continued  in  his  possession  and  under  his  control,  as 
her  lawful  guardian,  and  was  not  under  the  guardianship  of  her  mother  J. 

Per  Plowden,  J. — Because  the  consent  of  a  mere  custodian  in  breach 
of  the  trust  reposed  by  the  person  from  whom  the  right  to  custody  is  de- 
rived, is  not  the  consent  of  the  guardian  in  whose  keeping  the  minor  still 
continues  through  the  custodian. 


Petition  under  Section  297  of  the  Criminal  Procedure  Code  for 
revision  of  the  order  of  Sirdar  Alamgir,  Magistrate,  1st  Class, 
Hoshiarpur  dated  17th  June  1876. 

Bates  for  Petitioner. 
Rivaz  for  Accused. 

Dhera  Sing,  the  complainant,  had  two  wives,  Nando  and 
Jhando,  aud  by  Jhando  he  has  two  daughters,  the  elder  of  whom 
is  8  years  of  age.  In  February  1876  he  went  with  his  wife  Nando 
to  a  marriage  in  another  village,  leaving  Jhando  aud  her  two  daugh- 
ters at  home.  On  returning  home  4  or  5  days  afterwards  he 
found  Jhando  and  his  two  daughters  missing.  On  enquiry  he 
found  that  Jhando  was  in  the  house  of  her  brother-iu-law  Maddi 
and  that  she  had  married  the  elder  girl  to  one  Gandi,  with  the 
assistance  of  Dula  Sing  and  Pala  Sing,  aud  her  brother  Nihala. 

Dhera  Sing  brought  charges  against  various  persons  under 
Sections  498,  363  and  366  of  the  Indian  Penal  Code. 

The  Magistrate  dismissed  the  charge  under  Section  366  Iu- 
dian Penal  Code  because  he  considered  that  that  section  related 
only  to  the  kidnapping  or  abductiug  of  adult  women,  who  were 
capable  of  giving  cousent,  aud  not  to   minor  girls  who  by  reason 
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of  immaturity  of  understanding  could  not  give  an  intelligent  con- 
sent. The  complainant  thereupon,  through  his  pleader,  petitioned 
the  Chief  Court,  to  revise  the  Magistrate's  order,  under  Section  L)(j7 
of  the  Criminal  Procedure  Code,  on  the  ground  "  that  the  charges 
"  against  the  accused  fell  within  Section  366  Indian  Penal  Code, 
"  there  being  nothing  in  that  section  restricting  its  protection  to 
"  women  of  mature  age  only;  and  the  Court  therefore  had  no  jur- 
"  isdiction  to  acquit  the  accused." 

The  following  judgments  were  delivered  : — 

(tth  Deer.  1877.  Smyth,  J. — In  the  interpretation  which  the  Magistrate  has  put 

upon  the  section  he  is  clearly  wrong.  The  word  "woman"  used 
in  the  section  includes  minors  as  well  as  adults. 

The  Magistrate  acquitted  the  accused  Doola  Sing  and  Pala 
Sing  of  the  charge  under  Section  363  on  the  ground  that  they 
had  acted  with  the  consent  of  the  girl's  mother  Jhando,  who  must 
be  held  to  have  been  the  "  lawful  guardian  "  of  the  girl  at  tu'fl 
time  she  was  taken  away  within  the  meaning  of  Section  361 
Indian  Penal  Code,  and  the  lawful  guardian  having  consented  to 
the  taking  away  of  the  girl,  kidnapping  from  lawful  guardianship 
within  the  meaning  of  Section  361  Indian  Penal  Code  was  uot 
committed. 

This  raises  the  question  whether  when  Dhera  Sing  left  his 
house  to  attend  a  marriage  in  a  neighbouring  village  and  remained 
absent  for  a  few  days  his  wife  Jhando,  the  mother  of  the  girls, 
became  their  "lawful  guardian  "  during  the  period  of  such  absence. 
I  do  not  think  that  she  was  the  "  lawful  guardian  "  in  the  sense 
contemplated  by  the  explanation  to  Section  361  of  the  Code.  The 
father's  absence  was  merely  temporary,  being  only  of  a  few  dayi 
duration.  The  girls  still  remained  in  the  possession  of  their  father 
and  under  his  control,  and  although  their  mother  would  naturally 
have  care  of  them  during  his  absence  it  can  hardly  be  said  that  she 
was  lawfully  entrusted  with  their  care  or  custody. 

It  does  not  appear  that  Dhera  Sing  entrusted  them  to  her 
at  all.  I  hold  then  that  the  girls  remained  in  the  lawful  guar- 
dianship of  their  father,  and  that  any  person  who  took  or  enticed 
them  away  out  of  his  keeping  without  his  consent  committed  kid- 
napping from  lawful  guardianship  even  though  they  acted  with 
the  consent  of  the  girl's  mother. 

I  consider  that  the  Magistrate's  order  of  17th  June  should  he 
get  aside  and  the  case  remanded  to  him  for  further  investigation 
and  for  disposal  with  reference  to  the  foregoing  remarks. 

f'1  T)    •   7/??7  Plowden,  J. — I  concur  in  the  view  of  the  law  expressed  by 

Mr.  Justice  Smyth.  By  Section  10  of  the  Code  the  word  "  woman  " 
denotes  a  female  human  being  of  any  age,  and  by  Section  7,  the 
word  is  used  in  Section  366  in  conformity  with  the  explanation  of 
it  given  in  Section  10. 

As  to  the  second  point  I  think  the  girl  was  still  in  the  keep- 
ing of  the  father,  as  lawful  guardian  of  his  daughter,  though  the 
actual  custody  remained  during  his  temporary  absence  with  the 
mother,  as  his  agent.     The  mother  may  also  have  been  a  "  lawt'u 
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guardian  "  within  the  meaning  of  the  Section,  so  that  a  taking  from 
her  custody  without  her  consent  would  be  au  offence,  for  the  ex- 
pression "  lawful  guardian "  maybe  construed  to  include  "any 
person  lawfully  entrusted  with  the  care  or  custody  of  a  minor." 
The  consent  of  a  mere  custodian,  in  breach  of  the  trust  reposed  by 
the  person  from  whom  the  right  to  custody  is  derived,  cannot  in 
my  opinion  be  taken  to  be  the  consent  of  the  guardian  in  whose 
keeping  the  minor  still  continues  to  be  through  the  custodian.  If 
tiie  Extra  Assistant  Commissioner's"  view  is  right  and  the  mother 
voluntarily  accompanied  the  girl  (as  appears  to  have  been  the  case), 
then  the  girl  was  never  taken  out  of  the  keeping  of  her  lawful  guar- 
dian, though  her  father  lost  all  control  over  and  possession  of  her. 

The  mistake  of  the  Extra  Assistant  Commissioner  seems  to 
have  been  that  he  regarded  the  explanation  to  Section  361  as  a 
definition  of  the  term  "lawful  guardian."  This  it  is  not;  though 
it  explains  that  a  certain  description  of  persons  is  included  in  the 
term,  it  does  not  profess  to  define  the  term  so  as  to  exclude  a  per- 
son who  on  other  grounds  may  properly  be  held  to  be  a  lawful 
guardian. 

With  these  remarks,  I  concur  in  the  order  proposed. 


No.  9. 
AMIR  CIIAND  and  OTHERS,- (Accused),— PETITIONERS,  j 

Versus  \  Revision  <ads. 

THE  CROWN,— (Prosecutor),—  RESPONDENT.  ) 

Case  No.  691  of  1877. 
(  Lindsay  and  Smyth,  JJ.  ) 

Indian  Penal  Code — Section  42." — Mischief— Cutting  trees  for  a  pub- 
lie  purpose. — The  accasedA.  C.  and  another,  members  of  the  Municipal 
Committee  of  Jalalpor,  permitted  a  tree  within  Municipal  limits  to  be  cut 
for  a  public  purpose,  against  the  order  of  the  Municipal  Committee  as  a 
body.  Held  that  accused  had  not  committed  the  offence  of  mischief  as 
defined  in  Section  425  of  the  Indian  Penal  Code. 

Petition  for  revision  of  the  order  of  Arjamand  Khan,    Extra  Assist- 
ant Commissioner   and  Magistrate  1st  Class,  Gujrat, 
dated  22nd  September  1S77. 

Rivaz  for  Petitioners. 

Lindsay,  J. — There  is  no  doubt  the  accused  permitted  a  g^t  j)z.r  2S?7. 
kikar  tree  to  be  cut  against  the  order  of  the  Municipal  Com- 
mittee as  a  body,  they  being  members  of  that  Committee,  but  it 
■was  used  for  the  well,  though  some  portion  was  found  in  Sheikh 
I)att's  house.  I  cannot  agree  that  the  offence  mischief  has  been 
m*.de  out  ;  the  tree  was  cut  for  a  public  purpose,  pu.  for  a  well, 
and  this  well  was  being  made  or  repaired  by  order  of  a  compe- 
tent authority. 
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The  accused  were  very  wrong  in  not  obeying  the  order  of  the 
Committee,  and  they  have  laid  themselves  open  to  reproof  or  such 
punishment  as  Government  or  the  authority  to  whom  the  Committee 
is  responsible  may  deem  fit  to  give  ;  but  to  hold  that  as  members 
of  a  Municipal  Committee  they  have  in  this  case  committed  a 
criminal  offence  is  I  think  going  too  far.  I  do  not  think  this  pro- 
secution should  have  been  commenced.  Far  better  would  it  have 
been  to  remove  the  offending  members  from  the  Committee  and 
to  appoint  men  of  position  who  would  feel  it  their  duty  to  carry 
out  strictly  the  orders  of  the  Committee,  and  that  it  would  be 
dishonorable  to  act  otherwise.  From  the  evidence  and  the  judg- 
ment of  the  Extra  Assistant  Commissioner  the  constitution  of 
this  Municipal  Committee  appears  open  to  revision. 

I  would  cancel  the  fine  imposed  upon  the  applicants  for  re- 
vision, the  fine  imposed  on  Sheikh  Datt,  the  fine  on  Gunpat  Rai 
an  official  in  the  employ  of  the  Municipal  Committee,  and  the 
fiue  upon  Lahraa,  the  carpenter  who  cut  the  kikar  tree. 

Sth  Deer.  1877.  Smyth,  J. — I  concur  in  the  order  remitting  the  fines.     I  do 

not  think  the  charge  of  mischief  is  made  out  against  the  accused. 
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Reyisios  Side. 


No.  10. 
KE3AR  SINGH,— (Accused),— PETITIONER, 

Versus 
CROWN,— RESPONDENT. 

Case  No.  528  of  1S77. 
(  Lindsay,  Fitzpatricx  and  Plowden*,  JJ.  ) 

Criminal  Procedure  Code,  Section  SOS—Compensation. — Awirdof,  to 
husband  wheat  wife  ha*  been  enticed  away. — Ground*  for  award  of. —  Held 
by  Fitzpatrick  and  Plowden.  JJ..  that  compensation  may  be  awarded 
tinder  Section  SOS  Act  X  of  ISi  2  to  a  hu.ba.id  waosi  wire  has  been  enticed 
away  wit'?  criminal  intent. 

Per  Fitipatrick,  J. — Where  the  case  is  one  in  whi^h  the  complainant 
would  be  entitled  to  recover  pecuniary  damages,  if  he  brought  a  civil 
action,  the  offence  is  one  which  can  "  be  compensated  in  money"  within. 
the  meaning  of  Section  308. 

Per  Plowden,  J. — Compensation  may  be  awarded  for  any  injury  caused 
by  the  offence  complained  of.  whan  such  injury  can  be  compensated  in 
money,  and  the  injury  is  one  in  respect  of  which  damages  wouid  be  re- 
coverable in  a  civil  action. 

Held  further,  by  Lindsay  and  Plowden,  J.T.,  that  the  specific  ground 
upon  which  compensation  is  claimed  and  awarded  should  be  statedby  the 
Court,  in  order  that  the  accused  person  may  have  an  opportunity  of  con- 
testing both  his  liability  and  the  amount. 

The  accused  in  this  case  was  convicted  on  the  30th  June  1S77 
by  Sirdar  Snrat  Singh  of  Mnjithia,  exercising  the  powers  of  a  Ma- 
gistrate of  the  2nd  Class  in  the  Amritsar  District,  and  sentenced 
to  six  months  rigorous  imprisonment  and  Rs.  159  fine,  under 
Sectiou  493  of  the  Indian  Penal  Code.  Of  the  fine  imposed  Rs. 
50  was  awarded  to  complainant  as  compensation,  under  the  pro- 
visions of  Section  308  of  the  Criminal  Procedure  Code,  but  no 
reasons  were  recorded  for  awarding  this  sum. 

The  Deputy  Commissioner  on  appeal,  referring  to  a  case 
quoted  at  page  220  of  Newbery's  CriminaPProcedure  Code,  to  the 
effect  that  the  injury  done  to  a  husband  by  adultery  with  his  wife 
could  not  be  pecuniarily  estimated,  and  adverting  to  the  fact  that 
complainant  had  got  back  his  wife,  held  that  he  was  not  entitled 
to  any  compensation.  He  accordingly  reduced  the  fine  to  Rs.  50, 
and  set  aside  the  order  awarding  compensation  to  complainant. 

The  folloioing  judgments  were  delivered  in  the  Chief  Court. 

Fitzpatrick,  J. — The  Deputy  Commissioner  in  this  case  has  10th  Xovr.  1877 
get  aside  the  order  of  the  lower  Court  awarding  compeusatiou  on 
the  grounds  : — 

l$t.  That,  "  the  injury  done  to  a  husband  by  adultery  with 
"his  wife  cauuot  be  estimated  pecuniarily";  and 

2nd>y.  That  "  as  complainant  had  got  back  his  wife  he  ia 
"  not  entitled  to  any  compensation." 

The  latter  ground  is  obviously  rii  erroneous  one.  If  the 
complainant  would  bo  entitled  to  compensation  in  respect  of 
the  adultery  but  for  tho  circumstance  that  his  wife  has  returned 
to  him  and  he  has  taken  her  back,  it  is  impossible  to  see 
why  that  circuuutauce  should  deprive  him  of  such  compeusatiou. 
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The  first  ground  is  not  so  readily  disposed  of.  It  is  not  as 
clenr  as  could  be  wished  what  is  meant  by  the  words  (in  Section 
308  of  the  Criminal  Procedure  Code)  "  oftence  which  can  be  com- 
pensated by  money" ;  but  it  seems  to  me  that  iu  a  case  of  this 
sort,  in  which  the  complainant  would  be  entitled  to  recover  pecu- 
niary damages  if  he  brought  a  civil  action,  tho  offence  is  one 
which  can  *'  be  compensated  by  money  "  within  the  meaning  of  tho 
Act.  To  hold  otherwise  would  be  to  put  an  undue  restriction  on 
a  very  convenient  provision  of  the  law.  I  would  accordingly  re- 
store the  order  of  the  first  Court  awarding  compensation. 

20th  Novr.  1877  Plowden,  J. — It  is  certainly    difficult   to  determine  what  is 

the  true  meaning  of  the  words  in  Seotiou  308  Criminal  Procedure 
Code  "In  compensation  for  the  offence  complained  of,  when  such 
offence  can  in  the  opinion  of  the  Court  be  compensated  by  money." 

Taking  into  consideration  that  the  payment  may  be  made  to 
the  person  injured,  and  that  any  sum  awarded  is  to  be  taken  into 
account  iu  any  subsequent  civil  proceedings  relating  to  the  same 
matter,  I  think  the  words  may  be  construed  to  mean—"  In  com- 
pensation for  any  injury  caused  by  the  offence  complained  of, 
when  such  injury  cau  be  compensated  in  money,"  and  that  the 
injury  must  be  one  in  respect  of  which  damages  would  be  recover- 
able in  a  civil  action.  Then  if  the  Court  having  regard  to  the 
circumstances  of  the  particular  offence  should  be  of  opinion  that 
the  injury  resulting  from  it  can  be  compensated  iu  money,  it  may 
'  award  compensation. 

And  it  is  necessary  that  the  specific  ground  upon  which  com* 
pensation  is  claimed  and  awarded  should  be  stated,  in  order  that 
the  accused  person  may  have  an  opportunity  of  contesting  both 
his  liability  and  the  amount,  and  that  the  superior  Court  may 
have  materials  on  which  to  form  an  opinion  as  to  the  propriety  of 
the  award,  and  also  iu  order  that  the  sum  awarded  may  be  taken 
into  account  by  the  Civil  Court  in  any  subsequent  civil  proceedings. 

It  would  be  inconsistent  with  the  rulings  of  the  Court  iu 
Criminal  Revision  case  No.  113  of  1877,  followed  in  case  No.  628 
of  1877,  to  hold  that  compensation  may  be  awarded  under  Section 
308  in  all  cases  where  a  civil  action  would  lie  for  damages.  In 
these  cases  it  was  held  that  compensation  could  not  be  awarded 
for  the  injury  caused  to  a  widow  by  the  homicide,  negligent  or 
wilful,  of  her  husband,  though  damages  might  be  recoverable  in  a 
civil  action  under  Act  XIII  of  1855. 

In  the  present  case  the  first  Court  awarded  Rs.  50  out  of  a  fine 
of  Rs.  159  to  the  complainant,  who  charged  the  accused  with  an 
offence  under  Section  498,  of  which  he  was  convicted,  that  is,  of 
taking  or  enticing  away  complainant's  wife  with  intent  that  she 
should  have  illicit  intercourse  with  some  person. 

The  Magistrate  of  the  District  cancelled  the  award  of  com- 
pensation on  the  grounds  that  the  injury  done  to  a  husband  by 
adultery  with  his  wife  cannot  be  estimated  pecuniarily,  and  (2) 
that  as  complainant  had  got  his  wife  back,  he  was  not  entitled 
to  any  compensation. 

Tho  latter  of  these  grounds  is  no  reason  for  cancelling  the 
award. of  compensation,  if  that  be  otherwise  maintainable,     The 
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former  ground  is  not  applicable,  because  there  is  not  in  this  case 
any  conviction  »f  adultery,  an  offence  not  triable  by  the  Magistrate, 
and  the  compensation  does  not  appear  to  have  been  awarded  in 
respect  of  adultery. 

In  fact  it  does  not  appear  in  respect  of  what  injury  the  com- 
pensation was  made,  or  on  what  principle  the  amount  was  calcula- 
ted. It  appears  to  me  therefore  that  though  the  specific  grounds 
upon  which  the  Magistrate  of  the  district  set  aside  the  award  are 
not  tenable,  the  award  itself  is  not  on  the  face  of  the  record 
maintainable,  even  if  it  be  conceded  that  an  offence  under  Section 
498  is  one  in  respect  of  which  compensation  is   legally  awardable. 

Under  these  circumstances  I  would  decline  to  interfere  with 
the  magistrate  of  the  district's  order  cancelling  the  award. 

The  papers  must  be  placed  before  a  third  judge. 

Lindsay,  J. — It  is  quite  possible  and  it  may  be  that  in  fact  2£ih  Xovr.  1877. 
the  complainant  did  suffer  injury   in  a  pecuniary  sense  by  the 
loss  of  his  wife. 

That  might  well  happen  to  men  in  the  class  of  life  to  whioh 
the  complainant  belongs. 

The  first  Court  did  not  give  any  reasons  for  giving  compen- 
sation, nor  did  it  make  auy  enquiry  as  to  whether  pecuniary  loss 
had  in  fact  occurred.  I  therefore  find  no  valid  grouud  for  interfer- 
ing with  the  order  of  the  Deputy  Commissioner  who  reversed  the 
order  of  the  first  Court  as  to  compensation. 

This  application  is  rejected. 


No.  11. 

THE  CROWN,—  Versus— JAMA L  AND  11  OTHERS.  )  _ 

'  >  Revision  Side, 

Case  No.  600  of  1877.  ' 

(  Lindsay,  Fitzpatrick  and  Plowden,  JJ.  ) 

"  Dunds  "  or  ponds — T/wft  offish  from. — Indian  Penal  Code,  Sections 
378  and  379 — possession. — The  accused  caught  fish  in  the  Sundri  dund.  a 
sheet  of  water  five  miles  long  by  20  feet  broad.  The  right  of  fishing  in  thia 
and  other  dunds  had  been  leased  to  a  contractor  by  the  Government.  Held 
that  the  fish  in  the  pond  were  not  in  the  possession  of  any  person  within 
the  meaning  of  .Section  378  Indian  Penal  Code,  and  could  not  therefore  be 
the  subject  of  theft. 

Case  referred  by   Deputy  Commissioner  Muzaffargarh,  under 
Section  296  Criminal  Procedure  Code. 

Bukshun,  ofGujooah,  IlaquaKhangarh,  obtained  the  license  for 
1876-77  to  catch  and  sell  the  fish  of  all  the  "  duuds  "  or  ponds  of 
the  Khangarh  Ilaqua,  The  accused  surreptitiously  and  without 
permission  of  the  contractor  caught  some  fish  in  the  "  dund  "  or 
pond  kuowu  as  the  "Suudii  duud."     The  accused  pleaded  guilty, 
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and  stated  that  hunger  caused  them  to  catch  and  eat  the  fish.  The 
Honorary  Magistrate  found  accused  guilty  of  theft? and  sentenced 
them  hy  order  dated  10th  August  1877,  uuder  Sectiou  379  of  the 
Iudiau  Penal  Code,  to  fine  as  follows  : — 

Eight  persons  to  pay  a  fine  of  rupees  5  each,  or  1J  months' 
rigorous  imprisoument  in  default. 

Four  persons  to  pay  a  fine  of  rupee  1  each,  or  1^  month's  rigor- 
ous imprisonment  in  default. 

The  prooeedings  were  forwarded  by  the  Deputy  Commissioner 
for  revision  with  the  following  report : — 

"I  submit  this  case  for  revision  as  I  have  my  doubts  whether 
"  the  taking  the  fish  out  of  the  pond  by  the  accused  did  not  rather 
"  create  grounds  for  damages  by  Civil  Court  suit  than  foi  criminal 
"  proceedings  under  Section  379,  Indian  Penal  Code.  I  am  in- 
formed that  my  predecessor,  Mr.  Trernlett,  referred  the  contrac- 
"  tor  in  similar  cases  to  the  Civil  Court  to  recover  price  of  the  fish 
"taken.  At  the  same  time  the  English  teim  of  'poaching' 
"  applies  to  the  conduct  of  the  accused,  and  poaching  is  very  like 
"  thieving.  I  think  the  decision  of  higher  judicial  authority  neces- 
"  sary,  and  therefore  my  action  in  the  matter." 

The  following  judgments  were  passed: — 

26th  Octr.  1877.  Plowden,  J. — As  I  understand  the  statement'  of  the   facts 

2  Russell  on  Crimes,  p.  278  and     of  this  case,    the    accused  persons 
p.  280.  caught  fish  in  a  poud.     I  consider 

that  fish  in  a  pond  are  not  "  movable  property  "  within  the  mean- 
ing of  Section  378  of  the  Penal  Code,  and  cannot  therefore  be  the 
subject  of  theft. 

The  convictions  should  accordingly  be  set  aside,  and  the  fines, 
if  paid,  be  refunded. 

Lindsay,  J. — Wild  animals  unreclaimed  and  at  large  are  not 
movable  property  in  the  sense  contemplated  by  the  Code,  aud  there 
cannot  be  a  theft  of  such  animals. 

But  such  animals  if  confined  within  certain  restricted  bounds, 
so  as  to  be  taken  at  any  time,  may  be  the  subject  of  theft. 

Apparently  the  fish  taken  were  enclosed  in  ponds  and  capable 
of  being  taken  at  any  time.  These  ponds  are,  as  I  understand  the 
facts,  the  property  of  the  contractor  for  a  specified  term  to  be  used 
by  him  to  his  profit.  The  accused  took  with'  fraudulent  intent 
what  was  the  property  of  the  contraotor  at  the  time  of  the  taking, 
and  what  could  have  been  taken  by  him  (the  contraotor)  at  any 
time. 

Uuder  these  ciroumstanoes  I  would  not  interfere. 

The  judges  differing  in  opinion  the  oase  is  referred  to  Mr. 
Justice  Fitzpatrick  under  Section  271  B.  of  the  Criminal  Prooeduro 
Code.     The  following  judgmcut  was  delivered  by  . 

99th  Octr.  1877.  Fitzpatrick,  J. — If,  as  I  understand  to  be  the  oase,  the  "Sundrt 

dund,"  from  which  the  accused  took  these  fish,  is  a  large  sheet  of 
water,  several  acres  in  extent,  I  think  it  is  clear  that  tha  oouvictioa 
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is  not  sustainable.  I  am  of  this  opinion  because  in  order  to  make 
the  taking  amount  to  theft  under  the  Code,  it  is  essential  that  it 
should  he  a  taking  "  out  of  the  possession  "  of  some  persui,  and  no 
one  can  he  said  to  have  possession  offish  in  a  sheet  of  water  of 
Buch  large  extent.  I  quite  agree  with  Mr.  Justice  Lindsay  that 
the  test  is  whether  the  fish  are  so  confined  that  "  they  can  be  taken 
at  any  time."  If  they  are  so  confined  they  are  susceptible  of  be- 
ing possessed,  otherwise  they  are  not ;  but  the  meaning  of  the 
question  whether  it  is  possible  to  take  the  fish  at  any  time  is  not, 
as  I  understand  it,  whether  it  is  possible  to  catch  some  of  the  fish, 
in  other  words  to  have  a  good  day's  sport,  but  whether  it  is  possi- 
ble to  find  and  catch  a  particular  fish.  This  is  the  view  of  the 
matter  taken  by  the  civil  law  (Savigny  Das  richt  des  besitzes 
Vienna  1365,  p.  343)  and  also  as  far  as  I  can  gather  from  2  Russell 
on  crimes,  pp.  278  and  280,  by  the  law  of  England.  It  is,  moreover, 
the  view  that  is  most  in  accordance  with  the  ordinarily  received 
theory  of  possession,  and  I  may  add  that  it  seems  to  me  that  by 
adopting  it  for  the  purposes  of  the  preseut  question,  we  draw  the 
line  between  theft  and  acts  which,  though  they  may  be  criminal, 
most  persons  would  desire  to  distinguish  from  theft  in  a  very  simple 
and  satisfactory  manner. 

I  accordingly  hold  that  fish  are  not  susceptible  of  possession* 
aud  accordingly  cannot  be  the  subject  of  thett  within  the  mean" 
iug  of  the  Penal  Code,  uuless  they  are  so  confined  that  it  would  be 
practicable  to  find  and  catch  a  particular  one  of  them  at  pleasure — ■ 
whether  it  is  practicable  to  do  this  in  any  particular  case  depends 
mainly  on  the  size  of  the  enclosure.  There  would  be  no  difficulty 
about  finding  and  catching  a  particular  fish  in  an  aquarium  or  iu 
one  of  those  small  tanks  of  20  or  30  square  yards  in  area,  which  are 
occasionally  to  be  found  attached  to  temples ;  accordingly  the  fish 
in  such  tanks  may  be  possessed  and  may  be  stolen.  On  the  other 
hand,  in  a  large  sheet  of  water  (such  as  I  take  the  "  Dund  "  in  this 
case  to  be,)  of  several  acres  in  extent,  it  would  be,  practically  speak- 
ing, impossible  to  find  or  catch  a  particular  fish,  and  accordingly 
the  fish  in  them  cannot  be  the  subject  of  possession  or  of  theft. 

A  copy  of  this  judgment  must  be  sent  to  the  local  authorities* 
and  they  must  be  asked  to  state  what  the  size  of  the  dund  is. 

The  Deputy  Commissioner  Muzaffargarh  made  a  return  to  the 
effect  that  the  Sundn  Dund  was  about  five  miles  long  by  20 
yard 8  broad. 

The  case  came  on  for  hearing  before  Lindsay  and  Plowden, 
JJ.,  who  passed  the  following 

Order. — Upon  the  return  now  made  by  the  Magistrate  of  tho  C?nd  Deer.  1S77. 
district,  we  set  aside  the  conviction,  aud    direct  the  fines,  if  paid, 
to  be  refuuded. 


I 
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No.  12. 

* 

PUKAN,— (Accused),— PETITIONER,  ) 

Versus  >  Revision  Side, 

THE  CROWN— RESPONDENT.  J , 

Case  No.  456  of  1877. 
(  Lindsay  and  Plowden,  JJ. ) 

Excise  Act,  X o/1871,  Sections  63  and  65 — Licensed  retail  vendor — 
Agent  of — Transferee  of — Unlawful  possession  of  unauthorized  quantity  of 
opium  or  charas. — Importation  of  foreign,  epiwm  or  eharas  without  a, 
pass. — The  accused  P.  was  convicted  under  Section  65  of  the  Excise 
Act,  X  of  1871,  for  having  in  his  possession  10  seers  of  opium  and  16 
seers  of  charas,  smuggled  from  Faridkot  territory  into  Firozpur,  he  not 
being  a  licensed  vendor.  P.  pleaded  that  he  and  his  brother  M. 
were  acting  as  agents  for  the  licensed  vendors,  K.  and  R.  C.  The  Magis- 
trate held  that  K.  and  R.  C.  were  farmers  under  Section  25,  Act  X  of  1871; 
that  it  was  not  proved  that  P.  and  M.  were  subordinate  license  holders  as 
no  information  had  been  given  to  the  Collector  under  Section  2S  ;  that  P. 
smuggled  opium  and  charas  from  Faridkot  territory  without  a  pass,  and 
therefore,  that  P.  was  guilty  under  Section  65.  The  Sessions  Judge 
(Commissioner)  on  appeal  found  that  the  license  held  by  K.  and  R.  C.  was 
not  transferable;  that  no  license  had  been  granted  to  P.;  and  therefore, 
that  he  could  not  be  considered  a  licensed  vendor. 

Held  that  the  question  for  decision  was  whether  the  opium  and  charas 
were  in  the  possession  of  P.  on  his  own  account  or  as  agent  for  the 
licensed  vendors ;  and  that,  if  in  the  possession  of  P.  as  agent,  he  was 
not  liable  to  punishment  under  Section  65,  Act  X  of  1871. 

The  license  granted  to  a  licensed  retail  vendor  of  drugs  is  not  trans- 
ferable, but  such  vendor  may  employ  agents  and  servants  in  his  own  busi- 
ness, and  if  a  transfer  be  made  in  good  faith  the  offence  of  the  transferee, 
in  being  in  possession  of  unauthorized  quantities  of  opium  and  drugs,  is 
not  one  calling  for  severe  punishment. 

Held  further,  that  a  licensed  vendor  cannot  be  convicted  under  Sec- 
tions 63  and  66,  Act  X  of  1871  for  importing  charas  or  opium  from  foreign 
territory  without  a  pass.  (a). 

Petition  under  Section  297,  Criminal  Procedure  Code,  for  revision 
of  the  order  of  the  Sessions  Judge,  Lahore  Division,  dated  23rd 
June  1877  uplvolding  the  order  of  the  Magistrate  convicting  the 
accused. 

Kali  Prosono  Roy  for  Petitioner. 

The  facts  are  fully  stated  iu  the   following  judgment  which 
was  delivered  by 

Plowden,  J. — Iu  this  case,  one,  Turan,  has  been   convicted  18th  Deer.  1877, 
under  Section  65  of  the  Excise  Act  of  1871,  for  that  he  not  being 
a  licensed  vendor  had  iu  his  possession  10  seers  of  opium  and  16 
seers  of  charas,  and  has   been  sentenced  to  a  fine  of  Rs.  100  :  the 
opium  and  charas  beiug  found  to  be  smuggled  from  the  Faridkot 

(a)  Section  4,  Act  I  of  1878.  however,  authorizes  the  Local  Govern- 
ment to  frame  rul<-s  to  regulate  the  transport  of  opium,  as  distinct  from 
the  possession  of  it.  ami  Section  "J  render!  penul  the  transport  of  it  iu 
couUuvcntiun  of  tuck  rulca. 


30  CRIMINAL  JUDGMENTS.  [  Record 

territory  on  the  20th  February  1877  into  Mouzah  Tootwala  iu 
the  Firozpur  Tahsil. 

The  defence  of  Puran,  recorded  on  February  23rd  1877 
before  the  Magistrate,  was  that  he  and  his  brother  Mula  were 
agents  or  gomashtas  of  Kalu  aud  Rattan  Chand  for  sale  of  drugs, 
and  that  the  drugs  seized  were  in  his  possession  on  behalf  of  the 
theJcadars  who  had  a  lease  for  the  whole  year  for  Rs.  36.  He 
also  said  that  he  was  the  gomashta  of  the  thekadars,  "  without  any 
*'  fixed  wages,  or  share  in  profits ;  that  this  was  to  be  settled  after- 
"  wards."  On  March  20th,  Rattan  Chand  was  examined  and  de- 
posed that  he  had  the  lease  of  the  drugs  for  the  Tootwala  mehal 
ftt  Rs.  200  for  the  whole  financial  year  1876-77.  He  said  he 
made  over  the  shop  in  Mouzah  Toot  to  Puran  and  Mula,  and 
took  from  them  a  writteu  agreement  which  he  produced.  He 
gave  them,  he  said,  no  writing,  but  made  over  the  Government 
lease  that  they  might  buy  and  sell  on  his  behalf. 

On  the  same  date,  Mul  Chand,  Puran's  brother,  was  examined, 
and  deposed  that  "  the  thekadars  in  appointing  him  fixed  no 
*'  special  wages  or  share ;  they  only  said,  '  sell  our  goods,'  and  we 
"  sold  accordingly." 

The  agreement  produced,  dated  August  22nd  1876,  purports 
to  be  signed  by  both  Mul  Chand  aud  Puran. 

The  agreement  runs  in  the  singular  number  and  recites  that : 
"  I  am  gomashta  of  Kalu  and  Rattan  Chand,  thekadars  of 
**  Government  for  drugs  in  Mouzah  Toot,  and  I  agree  to  carry  on 
**  the  business  of  the  shop,  and  will  pay  to  them  Rs.  40  by  way 
41  of  profits  and  will  sell  under  the  terms  of  the  putta.  If  I  do 
u  otherwise,  I  am  responsible." 

The  original  putta  to  Kalu  and  Rattan  Chand  is  not  produced, 
but  it  is  distinctly  found  by  the  Commissioner  that  Kalu  and 
Rattan  Chand  were  subordinate  license  holders, — that  is,  persons 
holding  a  license  under  Section  31  of  Act  X  of  1871  and  not 
farmers  under  Section  25. 

The  Commissioner  refers  to  the  original  license  as  being  with 
the  file,  but  I  have  not  been  able  to  find  it,  though  there  is  with 
it  a  printed  form, — a  vernacular  translation  of  the  English  form 
given  in  Appendix  II  to  Financial  Commissioner's  Book  Circular 
IX  of  1874,— partly  filled  up. 

The  first  Court  appears  to  have  held  that  Rattan  Chand  was 
a  farmer  under  Section  25  of  the  Act,  X  of  1871  ;  that  it  was  not 
proved  that  Mula  was  a  subordinate  license  holder,  because  no  in- 
formation was  given  to  the  Collector  under  Section  28  ;  and  that 
Puran  smuggled  opium  and  charas  from  Faridkot  territory  with- 
out a  pass  ( ijazalnamah)  and  was  therefore  guilty  under  Section  65 
of  the  Excise  Act. 

The  Commissioner  stated  the  question  on  appeal  to  be  : 
"  Whether  accused  was  a  licensed  vendor  or  not  "?  He  found 
that  the  license  held  by  Rattan  Chand  was  not  transfer- 
able; that  no  license  had  been  granted  to  the  accused;  and 
he  could  not  be  considered  a  licensed  vendor.  Now,  I  do  not 
think  this  was  the  real  question  ;  the  question  ( apart  from   the 
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imputation  of  smuggling)  was  whether  the  opium  aud  charas 
seized  were  iia  the  possession  of  Rattan  Chaud,  the  licensed 
veudor,  through  his  ageut  Purau,  or  were  in  Puran's  possession 
on  his  own  account.  If  it  were  the  former  case,  then,  as  it 
seems  to  me,  Purau,  as  the  agent,  is  not  liable  to  be  punished 
under  Section  65  of  the  Excise  Act. 

Whether  Puran  was  his  agent,  depends  upon  whether  the 
agreement  produced  is  a  genuine  one,  and  whether  it  really 
amounts  to  a  mere  appointment  of  an  agent,  or  is  a  transfer  of 
the  license  of  Rattan  Chaud  as  regards  Mouzah  Toot — a  point  to 
be  decided  in  connection  with  the  actual  mode  of  dealing  under 
the  agreement  as  between  Rattan  Chaud  aud  Puran. 

None  of  these  points  have  been  considered,  nor  bas  the  main 
quest iou  been  decided,  and  unless  it  is  decided  adversely  to  Puran, 
the  conviction  cannot,  in  my  opinion,  be  maintained. 

I  concur  with  the  Commissioner  in  holding  that  the  license 
granted  to  a  licensed  retail  vendor  of  drugs  is  not  transferable  > 
it  is  a  personal  license,  and  the  holder  is  not  at  liberty  to  hand  it 
over  to  another  person  so  as  to  place  the  transferee  in  his  own 
shoes,  as  a  licensed  vendor,  in  regard  to  dealing  in  opium  and 
drugs.  But  if  such  a  transfer  be  made  iu  good  faith,  then  the 
offence  of  the  transferee,  in  being  in  possession  of  unauthorized 
quautities  of  opium  aud  drugs,  as  a  merely  technically  unlicensed 
veudor,  is  one  that  would  not  call  of  itself  for  so  severe  a  punish- 
ment as  a  fine  of  Rs.  100. 

But  though  a  licensed  vendor  may  not  transfer  his  license, 
it  can  hardly  be  questioned  that  he  is  entitled,  as  such  licensed 
vendor,  to  employ  ageuts  and  servants  in  his  own  business.  In- 
deed, this  is  distinctly  recognized  in  the  Book  Circular  already 
mentioned,  as  regards  the  very  Sectiou  under  which  Puran  has 
been  convicted,  (see  para.  11  of  the  Book  Circular,  page  1,111  of 
Smyth's  Acts). 

As  we  are  not  in  a  position  to  decide  the  question  which,  it 
seems  to  me,  arises  in  this  case,  sitting  as  a  Court  of  Revision,  and 
as  its  decision  seems  to  me  necessary  to  the  proper  disposal  of  the 
case,  I  think  we  should  set  aside  the  order  of  the  Commissioner 
aud  direct  that  he  proceed  to  consider  aud  decide  the  question- 
above  stated. 

In  returning  the  case  for  this  purpose,  it  is  I  think  necessary 
to  point  out  that  there  has  been  no  charge  drawn  up  in  this  case 
iu  the  Magistrate's  Court,  and  that  the  charge  against  the  accused 
is,  in  the  opening  sentence  of  the  Commissioner's  judgment,  stated 
to  be  that  "  Puran  smuggled  10  seers  of  opium  aud  26  seers  of 
"charas  from  the  Faridkot  territory  on  20th  February  1877." 
Now,  this  charge  is  one  which  involves  somewhat  different  consi- 
derations aud  consequences  from  a  charge  under  Section  65  of  the 
Act, — that  Puran  being  au  unlicensed  vendor  was  in  possession  of 
a  greater  quantity  of  opium  than  5  tolas  weight,  of  which  he  has 
been  convicted. 

I  thitik  it  is  expedient  to  advert  to  the  provisions  of  the  law 
regarding  the  "smuggling"  of  opium  and  charas  from  foreign- 
territory,  so  far  as  it  is  applicable  to-  this  case,  as  the  law  is  rather 
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obscure  and  involved,  and  is  not  upon  precisely  the  same  footing 
as  regards  opium  and  as  regards  charas.  By  "  smuggling,"  I  mean 
the  importation  of  opium  or  charas  from  foreign  territory  without 
proper  authorisation.     To  deal  with  opium  first. 

The  law  at  present  in  force  in  the  Punjab,  as  Act  XXIII  of 
1876  has  not  yet  come  into  force,  is  contained  in  Act  X  of  1871, 
Act  XXVI  of  1872  and  Act  IV  of  1872,  Section  49  and  Section  50, 
as  amended  by  Act  XV  of  1875. 

There  is  not  in  Act  X  of  1871  any  provision  which  renders 
penal  the  transport  of  opium,  except  so  far  as  transport  involves 
possession.  There  is  no  provision  in  that  Act  for  a  system  of 
passes  and  for  penalties  in  regard  to  the  transport  of  opium,  as 
there  is  in  regard  to  country  spirits  (Section  8  and  Section  60),  or 
spirituous  liquors  made  at  a  distillery  worked  according  to  the 
English  method  (Section  6  and  Section  63) ;  and  while  Section  40 
empowers  the  Chief  Revenue  Authority  to  frame  rules  for  the  grant- 
ing of  passes  to  persons  transporting  certain  intoxicating  drugs  it 
does  not  include  among  these  drugs  opium  nor  is  there  any  Section 
which  imposes  a  penalty  upon  persons  transporting  the  drugs,  to 
which  that  Section  refers,  except  in  so  far  as  Section  63  renders 
the  possession  of  them,  in  certain  quantities,  penal. 

The  rules  regarding  opium  framed  under  the  Punjab  Laws' 
Act,  Section  49,  are  to  be  found  in  Punjab  Government  Notification 
No.  1,244  of  September  24th  1873  (Smyth's  Acts  p.  1,116). 

" These  rules,"  as  stated  in  the  opening  paragraph,  "do  not 
"extend  to  opium  imported  into  the  Punjab,  but  only  to  opium 
"grown  within  the  Punjab.  As  regards  opium  not  grown  in  tho 
"  Punjab,  the  provisions  of  the  Excise  Act  relating  to  possession, 
"  purchase,  sale,  and  transport  are  in  full  force." 

In  the  Financial  Commissioner's  Book  Circular  IX  of  1S74,  para 
11,  already  quoted,  a  rule  is  laid  down  for  the  transport  of  opium, 
! — that  is  for  the  importation  of  opium  from  foreign  territory  into 
the  Punjab  and  its  conveyance  within  the  Punjab.  That  para- 
graph states  that :  "  Asregards  opium  grown  out  of  the  Punjab,  the 
"  provisions  of  Section  65  of  the  Excise  Act  are  in  force.  Under 
"  this  Section  every  person,  other  thau  a  licensed  vendor  (i.  e.  a 
"  licensed  retail  vendor  or  his  agent)  who  has  in  his  possession  a 
"  greater  quantity  of  such  opium  than  5  tolas  weight  is  liable  to 
"  fine  and  confiscation.  Licensed  retail  vendors,  that  is  the  person 
"  holding  the  monopoly  of  retail  vend  and  his  agents,  are  allowed 
"  to  make  their  own  arrangements  for  the  purchase  of  the  drug  in 
"  places  beyond  the  British  frontier,  subject  to  the  rules  and  regu- 
"  lations  which  may  be  in  force  within  the  Provinces  through 
"  which  the  drug  will  pass. 

"  In  all  such  cases  the  importer  should  take  out  a  pass 
"  (Appendix  XIV)  from  the  place  where  he  purchases  the  opium,  as 
"  well  as  from  the  district  where  he  is  licensed  to  sell  it ;  aud  when 
"  that  place  is  in  foreigu  territorydie  should  apply  to  tho  Collector 
"  of  the  nearest  district.  Importers  should  be  made  to  understand 
"  that  if  their  drugs  are  not  covered  by  a  pass  *  *  *  tho 
"  opium  will  be  liable  to  confiscation  aud  they  themselves  to 
"  puuishmeut  uuder  the  excise  laws. 
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Now,  this  paragraph  does  not  profess  to  make  any  new  rule 
subjecting  the  'person  infringing  it  to  a  penalty,  and  it  could  not 
have  that  effect,  if  it  were  intended,  bnt  it  professes  merely,  as  I 
understand  it,  to  explain  Section  65.  If,  however,  the  rule  means 
to  lay  down  that  a  licensed  vendor,  or  his  agent,  importing  opium 
without  a  pass,  from  foreign  territory  into  the  district  where  he  is 
licensed  to  sell,  is  liable  to  a  penalty  under  Section  65  of  Act  X  of 
1871,  it  is  I  think  clear  that  this  is  not  a  correct  interpretation  of 
Section  65  or  any  other  provision  of  what  are  termed  the  "  Excise 
Laws." 

Therefore,  as  regards  the  10  seers  of  opium  found  with  Puran, 
unless  it  be  found  that  it  was  in  the  possession  of  Puran,  not  aa 
Rattan  Chaud's  agent,  but  of  Puran  as  an  unlicensed  vendor, 
Puran  is  not  liable  to  any  penalty.  If  Puran  is  a  licensed  ven- 
dor or  the  agent  of  a  licensed  vendor,  he  is  not  liable  under  the 
excise  laws  in  force  in  the  Punjab  at  present  to  any  penalty  for 
being  in  possession  of  the  opium  seized,  merely  because  he  had  no 
pass,  though  under  para.  11  of  the  Circular  quoted,  he  no  doubt 
ought  to  have  had  one. 

Next,  as  regards  charas.  The  law  relating  to  the  possession 
and  transport  of  charas  is  contained  in  Act  X  of  1871,  and  the  rules 
framed  uuder  the  power  given  to  the  Chief  Revenue  Authority  in 
Section  40  of  that  Act.  These  rules  are  to  be  found  in  aunexure 
A  to  the  Financial  Commissioner's  Book  Circular  already  quoted. 

Section  63  renders  it  penal  in  any  person,  other  than  a  licensed 
vendor,  or  person  duly  authorized  to  supply  licensed  vendors,  to 
have  in  his  possession  any  larger  quantity  of  charas  than  5  tolas 
(Section  19).  Section  40  empowers  the  Chief  Revenue  Authority  to 
frame  rules  for  the  grant  of  passes  to  persons  transporting  charas 
for  the  supply  of  the  licensed  vendors  of  that  drug.  Rules  have 
been  framed  accordingly  as  to  the  transport  of  charas,  which  will 
be  found  in  aunexure  A  above  mentioned  (Smyth's  Act  pp.  1,112 
and  1,113)  para.  7  and  para.  9. 

But  the  mere  transport  of  charas  without  a  pass  is  not  under 
the  Act  rendered  penal,  as  distinguished  from  the  possession  which 
transport  may  involve.  So  that  a  licensed  vendor  of  charas,  trans- 
porting charas  in  contravention  of  the  rules  under  Section  40,  is 
not  liable  to  any  penalty  under  the  Act,  merely  by  reason  of  so 
transporting  it ;  and  his  agent  is,  I  apprehend,  in  au  equally  good 
position  with  his  principal,  when  acting  on  his  behalf. 

Then,  if  Puran  be  the  agent  of  a  licensed  vendor  of  charas, 
he  would  not  be  liable  to  punishment  under  Section  63  or  any 
other  Section  of  the  Act  for  transporting  charas  without  a  pass, 
although  under  the  rules  he  uudoubtedly  ought  to  have  procured 
one. 

If  he  is  not  the  agent  of  a  licensed  vendor,  that  is  if  the 
charas  seized  was  not  in  his  possession  on  account  of  the  licensed 
vendor,  Rattan  Chaud,  then  lie  is  liable  under  Section  63,  though 
the  amount  of  the  penalty  to  be  imposed  should  of  course  depend 
in  fact  upou  whether  the  alleged  transfer  of  Rattan  Cliand's  license 
to  him  waa  made  in  good  faith,  as  I  have  already  observed. 
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Thus,  it  seems  to  me  that  the  question  of  smuggling,  that  is 
conveying  the  drugs  seized  from  Faridkot  territory  .to  Mouzah  Toot 
without  a  pass,  is  quite  a  subordinate  question  as  compared  with 
the  main  question,  that  is  whether  the  possession  of  Puran  was  a 
possession  on  behalf  of  the  licesed  vendor  Rattan  Chand,  or  a  pos- 
session upon  his,  Puran's,  own  account. 

This  question,  I  think,  is  one  we  cannot  determine,  though  it 
is  one  that  must  be  determined  as  I  have  already  said,  before  the 
case  can  be  finally  disposed  of.  If  it  were  a  mere  question 
of  the  construction  and  effect  of  the  agreement  produced  by 
Rattan  Chand,  we  might  dispose  of  this  case  ourselves ;  but  it 
is  not. 

That  agreement  has  never  been  put  forward,  so  far  as  I  cart 
discover,  by  Puran,  nor  has  it  yet  been  decided  whether  it  is- 
genuine. 

And  I  am  bound  to  add  that  grave  suspicion  attaches  to  this 
document.  Its  terms  are  not  reconcilable  with  the  statement 
made  by  Puran  before  its  production,  and  it  is  difficult  to  believe 
that  if  he  had  executed  the  agreement  produced,  he  should  have- 
forgotten  or  omitted  to  mention  that  fact,  or  the  terms  which  it 
contains  as  to  the  arrangement  between  himself  aud  the  theka- 
dars.  And  it  is  still  more  difficult  to  understand  how  Purau's 
brother,  Mul  Chand,  giving  his  deposition  in  Court  some  days 
after  his  brother,  and  on  the  very  day  when  the  document  was  pro- 
duced in  Court,  should  have  made  no  allusion  to  it,  and  should 
have  made  a  statement  as  to  the  terms  settled  between  him  and 
the  thehadars  which  is  inconsistent  with  the  terms  of  the  agree- 
ment. These  are  matters  which  require  explanation,  and  it  will 
be  open  to  the  Commissioner,  dealing  with  this  case  upon  appeal,, 
te  direct  further  enquiry  upon  the  points  involved  in  the  main 
question.  When  that  question  has  been  decided  by  the  Com- 
missioner, he  will  be  free  to  pass  fresh  and  final  orders  upon  the- 
appeal  of  Puran. 

Lindsay,  J. — Concurred. 


No.  13. 

THE  CROWN— PROSECUTOR, 
Reference  Side.  <  Versus 

JHABA,— (Accused). 

Case  No.  2  of  1878. 

(Lindsay  and  Plowden,  JJ.) 

Criminal  Procedure  Code  {Act  X  of  1872)  Section  327.— Eridcncc  Art, 
{I  of  1872,)  Sections  30  and  VM.— Admissibility  ineoidencc  of  confession  mad* 

Inj  one  of  two  persons  accused  of  the  same  offence,  who  i*  tried  separateli/ 
and  dies  before  the  trial  of  the  other.      In  1873,  J.  and  8.  were  concerned 
in  the  murder  of  one  1\;  J.  absconded,  but  S.,  having  been  arre 
placed  on  his  trial  in  that  year.      S.  in  his  defence  at  the  sessions  trial 
made  a  statement  that  J,  admitted  to  Uini  that  he  had  committed  tu<? 
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murder.  In  1877,  J.  having  been  captured  was  placed  on  his  trial.  ,S. 
having  meanwhile  died,  the  Sessions  Judge  made  use  of  the  statement  of 
S.  made  at  his  trial  in  1873,  as  evidence  against  J. 

Held  that  the  statement  of  S.  was  not  admissible  in  evidence  against 
J.,  either  under  Section  327,  Act  X  of  1872,  or  Sections  30  and  133  of  the 
Evidence  Act,  I  of  1872. 

Case  referred  by  Sessions  Judge,  Jullundur  Division,  undei* 
Section  287,  Criminal  Procedure  Code. 

At  a  Court  of  Session  held  at  Jullundur  for  the  district  of 
Hoshiarpur  by  A.  Brandreth  Esquire,  Sessions  Judge  of  tho 
Julluudur  Division,  on  the  21st  day  of  December  1877,  with  the 
aid  of  three  assessors,  Jhaba,  son  of  Birbal  was  charged,  under 
Section  302  of  the  Indian  Penal  Code,  with  the  murder  of  Phalli. 
The  Court,  concurring  with  the  assessors,  found  the  prisoner  guilty 
of  the  charge,  and  seuteuced  him  to  death,  subject  to  the  con- 
firmation of  the  Chief  Court. 

In  the  course  of  the  trial,  the  Sessions  Judge  accepted  as 
evidence,  under  Section  327  Criminal  Procedure  Code  and  Sections 
30  aud  133  of  the  Evideuce  Act  1872,  the  confession  and  defence 
of  Saugharu,  deceased,  given  at  his  trial  before  Mr.  Melvill,  Sessions 
Judge  of  the  same  division,  in  1873,  when  charged  with  being 
concerned  in  the  same  murder. 

The  following  judgments  were  delivered. 

Lindsay,  J. — Irrespective  of  the  statement  of  Sangharu  given  ^  p€iy%  287St 
when  on  his  trial  (he  is  since  dead),  I  think  the  evideuce  in  this 
case  sufficient  for  the  conviction  of  the  accused.  The  prisoner 
admits  he  killed  Phalli,  but  says  he  did  it  in  self  defence  and  with 
a  small  stick  produced  in  Court.  Now,  the  medical  evidence 
shows  that  death  could  not  have  been  caused  by  that  stick, 
but  that  the  severe  fractures  were  probably  the  result  of  blows 
inflicted  with  a  heavy  stone.  It  is  very  improbable  that  the 
accused  would  have  smashed  in  the  skull  of  Phalli  after  he  had 
put  the  body  into  the  earth.  He  killod  Phalli  by  blows  with  a 
stone  or  other  heavy  substance  and  then  buried  him.  It  seems 
strange  that  he  could  have  committed  this  murder  alone.  But 
his  coufessiou  as  to  killing  Phalli  is  clear  enough,  aud  I  cannot 
believe  him  when  he  says  he  only  used  the  small  stick  produced  in 
Court,  from  the  blows  of  which  Phalli  fell  on  to  a  stone,  and  so 
smashed  in  his  skull.     The  sentence  of  death  is  confirmed. 

The  Sections  to  which  the  Judge  refers, — Sections  30  and  133 
Act  I  of  1872,  do  not  apply  to  this  case,  nor  is  Section  327  of  the 
Criminal  Procedure  Code  applicable. 

Moreover,  I  do  not  find  on  the  file  of  this  case  the  statement 
of  Sangharu. 

Plowden*,  J. — I  consider  it  is  proved  that  Jhaba  caused  the     $tft  /\'jy,  18? S. 
death  of  Phalli :  the  accused  himself  says  so,   aud  there  is  evi- 
dence which  may  be  trusted  to  this  extent,  that  the  last  occasion 
on  which  Phalli  was  seen  alive,   was  when  he  went  out  at  night 
with  tho  accused,  about  the  time  that  the  accused  bays  Phalli 
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came  to  him  at  his  field.  It  is  not  proved  that  the  death  was 
due  to  accident,  or  was  caused  in  the  manner  then  accused  would 
desire  the  Court  to  believe,  by  the  use  of  a  light  stick.  The 
medical  evidence  points  to  death  having  been  caused  by  blows 
with  a  stone,  and  the  suggestion  that  the  injuries  might  have 
been  inflicted  by  stones  thrown  on  the  body  at  burial,  is  merely 
speculative. 

There  is  no  such  provocation  made  out  as  would  reduce  the 
crime  to  simple  culpable  homicide.  The  accused  alleges  a 
quarrel  and  an  assault  upon  him  by  the  lumbardar.  I  think  it 
is  not  unlikely  that  there  was  an  altercation ;  the  accused's  state- 
ment is  not  improbable  in  itself,  and  the  evidence  of  Shib  Dial, 
apparently  an  impartial  witness,  tends  to  support  it. 

Nothing  like  an  adequate  motive  for  the  deliberate  murder 
of  the  lumbardar  is  found  upon  the  record :  and  it  seems  more 
probable  than  not  that  a  quarrel  of  some  kind  occurred,  and  it 
is  quite  likely  that  the  accused's  statement  on  this  point  is  sub- 
stantially true.  This  is  to  my  mind  nearer  the  truth  than  that 
the  murder  was  committed  in  cold  blood  from  motives  of  revenge 
or  cupidity.  In  regard  to  the  latter  motive,  it  is  not  satisfactorily 
proved  upon  the  record  that  Phalli  wore  and  was  robbed  of  orna- 
ments. However  this  may  be,  the  homicide  is  not  reduced  by 
the  evidence  below  the  degree  of  murder,  on  the  score  of  provo- 
cation. 

The  question  that  remains  is,  as  to  the  sentence.  The  Ses- 
sions Judge  has  passed  sentence  of  death,  and  there  seems  to  be 
no  sufficient  reason  for  refusing  to  confirm  the  sentence,  though 
I  do  so  with  reluctance  as  some  years  have  elapsed  since  the 
offence  was  committed,  and  I  think  it  is  not  unlikely  that  somo 
quarrel  preceded  the  murder. 

There  is  one  other  point  that  requires  brief  notice.  Tho 
Sessions  Judge  has  referred  to  the  statement  of  Sangharu  at  his 
trial  before  Mr.  Melvill  as  Sessions  Judge,  and  has  accepted  it  as 
evidence  under  Section  327  of  Act  X  of  1872,  and  Sections  30 
and  133  of  Act  I  of  1872.  The  statement  of  Sangharu  was 
clearly  not  admissible  in  evidence  agaiust  Jhaba.  Section  327  of 
Act  X  is  somewhat  loosely  worded,  but,  upon  a  consideration  of 
the  whole  Section,  I  am  satisfied  that  it  only  authorises  the 
reception  of  the  depositions  of  witnesses  examined  in  a  proceeding 
held  under  that  Section  and  not  the  statement  other  than  the 
deposition  of  an  accomplice,  charged  with  the  same  offence.  Sec- 
tion 30  of  the  Evidence  Act  is  wholly  inapplicable,  as  Sangharu 
and  Jhaba  were  not  tried  jointly  and  Section  133  could  only  have 
applied  if  Sangharu  had  been  alive  at  the  time  of  Jhaba's  trial 
and  called  as  a  witness,  and  then  only  to  the  extent  that  no  ob- 
jection could  have  been  taken  to  his  competency  as  a  witness  on 
the  ground  that  he  was  an  accomplice.  Sangharu  beiug  dead 
when  Jhaba  was  tried,  the  Section  was  inapplicable. 

The  statement  of  Sangharu  not  beiug  admissible  on  any  of 
the  grounds  on  which  it  was  accepted  by  the  Sessions  Judge,  nor 
upon  any  other  ground  that  suggested  itself,  I  have  not  even 
read  his  statement  aud  have  formed  my  opinion  solely  upon  the 
evidence  recorded  at  the  Sessions  trial. 
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No.  14. 
THE  CBOWN,— (NAJA,  COMPLAINANT), 

^er5u*  >  Revision  Side. 

ALHOO,— ACCUSED.  j 

No.  6S0  of  1  - 

(Lixdsat,  Plowdex  and  Smyth,  JJ.) 

Criminal  Procedure  Code,  Section  30S — Compensation — -47rani  of,  to 
husband  whose  rci/e  has  been  enticed  a  rear/. — Accused  was  convicted  of  en- 
ticing away  complainant's  wife  with  criminal  intent.  !>ection  493  Indian 
Penal  Code:  and  the  fine  imposed  was  awarded  to  complainant  in  compen- 
sation for  the  dishonour  caused  to  him  by  the  offence.  Held  by  Plowdex 
and  Smyth.  JJ.  (Lindsay,  J.,  dissenting)  that  the  award  of  compensation 
was  legal  under  Section  30S,  Criminal  Procedure  Code. 

Case  reported  by  Commissioner,  Mooltan  Division,  under  Section. 
J.  Criminal  Procedure  Code. 

Accused  enticed  away  the  wife  of  complainant  from  her  hus- 
band's house  :  complaiuaut  and  his  companions  went  in  search  of 
her  aud  found  her  in  the  house  of  accused.  The  latter,  with  the 
assistance  of  his  fellow  villagers,  detained  the  woman  forcibly  and 
would  not  give  her  up. 

On  conviction  by  Thakur  Das,  Tahsildar,  exercising  the 
powers  of  a  Magistrate  of  the  2nd  class  in  the  Jhang  District,  ac- 
cused was  seuteuced,  by  order  dated  25th  May  1877,  under  Sec- 
tion 498  of  the  Iudian  Penal  Code,  to  6  mouths'  rigorous  imprison- 
ment aud  Ba,  25  fiue,  or  6  weeks  more  in  default.  The  fine  was 
awarded  to  complainant  as  compensation  for  the  dishouour  caused 
to  him  by  the  offence.  The  proceedings  were  forwarded  for  revision 
by  the  Commissioner  on  the  following  grounds  : — 

"  The  award  of  compensation  appears  illegal.  The  reasou 
"  given  by  the  Magistrate  for  the  award  is  the  'dishonour'  (be 
"  hurmati)  suffered  by  complainant,  which  makes  it  virtually  an 
"  award  of  damages  for  injury  to  character.  Section  308,  Crimi- 
'•  ual  Procedure  Code  permits  the  award  of  compensation  for  any 
"  loss  or  damage  caused  directly  or  iudirectly  to  any  one ;  but  it 
"  does  not  authorise  the  award  of  damages  for  injury  to  reputation 
"  or  character.  Such  an  award  can  be  properly  made  by  a  Civil 
"  Court  only." 

The  following  judgments  were  delivered : — 

Lindsay,  J. — I  think  the  grounds   given   by  the   Magistrate  loth  Deer.  IS??. 
Tire  not  legally  sufficient.     This  waa  the  view    1  took  in   case 
528  of  lv77.  Criminal  Revision.* 

I  would  set  aside  the  order  giving  compensation. 

vth,  J. — In  this  case  the  Magistrate  convicted  the  accused 
under  Section  498,  Indian    Penal  Code,  of  the  offence  of  enticing 
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away  the  complainant's  wife  with  intent  that  she  might  have  illicit 
intercourse  with  some  person,  and  sentenced  him -to  six  months* 
rigorous  imprisonment  and  Ks.  25  fine,  and  directed  the  fine  to 
be  awarded  to  the  complainant  in  compensation  for  the  dishonour 
caused  to  him  by  the  offence.  The  Commissioner  has  certified 
the  case  to  this  Court  for  revision  on  the  ground  that  the  award 
of  compensation  for  such  an  offence  is  illegal.  The  question  for 
consideration  is  whether  it  is  illegal  or  not. 

This  question  came  lately  before  a  Full  Bench  of  this  Court 
on  the  Revisiou  Side  in  case  No.  528  of  1877.*  In  that  case,  which 
was  one  under  Section  498,  Indian  Penal  Code,  the  order  of  the 
Commissioner  in  appeal,  setting  aside  the  award  of  compensation, 
as  illegal,  was  not  interfered  with,  but  that  was  because  it  did  not 
appear  from  the  record  in  respect  of  what  injury  the  compensa- 
tion was  given  by  the  Magistrate,  or  on  what  principle  th« 
amount  was  calculated.  The  majority  of  the  Judges  held,  as  I  under- 
stand their  judgments,  that  an  offence  punishable  under  Section 
498,  Indian  Peual  Code,  is  one  in  respect  of  which  compensation  ia 
legally  awardable  by  the  Magistrate  because  the  complainant 
would  be  entitled  to  recover  pecuniary  damages  for  it  if  ho 
brought  a  civil  action  ;  and,  therefore,  the  offence  is  one  which  can 
be  "  compensated  by  money"  within  the  meaning  of  Section  308, 
Criminal  Procedure  Code. 

Accepting  that  view,  I  consider  that  the  award  of  compensa- 
tion in  the  present  case  was  not  illegal.  The  record  shews  that 
compensation  was  awarded  to  the  complainant  for  the  dishonour 
caused  to  him  by  the  offence,  and  that  is  an  injury  for  which  he 
would  have  been  entitled  to  recover  damages  if  he  had  brought 
a  civil  action  against  the  accused. 

The  case  will  go  before  a  third  Judge. 

4th  March  1878.  Plowden,  J. — I  concur  in  Mr.  Justice  Smyth's  opinion. 

The  Magistrate  was  of  opinion  that  the  injury  to  the  husband 
resulting  from  the  offence  under  Section  498  could,  under  the  cir- 
cumstances, be  compensated  by  money,  and  the  injury  to  his  houour 
is  one  in  respect  of  which  damages  would  be  recoverable  in  a 
civil  action.  The  case  seems  to  me,  therefore,  to  come  within  the 
scope  of  Section  308,  as  I  understood  and  endeavoured  to  explain 
my  understanding  of  that  Section  in  Criminal  Revision  No.  528.* 

I  may  point  out  here  that  in  Mr.  Justice  Fitzpatrick's  view, 
the  scope  of  the  Section  was  wider  than  in  mine,  as  he  considered 
that  compensation  was  awardable  under  it  in  any  case  in  which 
the  complainant  would  be  entitled  to  recover  pecuniary  damages 
if  he  brought  a  civil  action.  The  present  case  would  clearly  fall 
within  this  broader  interpretation  of  the  Section. 

The  award  of  compensation  will  therefore  be  upheld. 


*  No.  10,  Punjab  Jtecvrd,  1878. 
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No.  15. 

NA-BI  SHAH,— (Accused),— PETITIONER,  ] 

Versus  \  Revision  Side, 

THE  CROWN— RESPONDENT,  J 

Case  No.  713  of  1877. 
(  Lindsay  and  Smyth,  JJ. ) 

Indian  Penal  Code.  Section  500 — Defamation — Memorandum  of 
Appeal — Criminal  Procedure  Code, Sectionli'2 — Complaint — Order  hi/  Com- 
mutionerfor  enquiry.—  Accused,  a  petition-writer,  wrote  for  presentation  to 
the  Commissioner's  Court  a  Memorandum  of  Appeal  in  which  he  alleged 
that  the  order  appealed  from  was  based  on  "  conjectural  grounds.''  and 
that  a  certain  statement  made  in  the  order  was  u  utterly  false."  The 
Commissioner  directed  the  Deputy  Commissioner  to  pass  a  proper  order 
in  the  matter,  whereupon  the  Deputy  Commissioner  treated  the  case  as  one 
under  Section  500  Indian  Penal  Code,  and  after  enquiry  convicted  accused. 
Held  that  the  conviction  was  illegal,  no  complaint  having  been  made  to 
the  Deputy  Commissioner  within  the  meaning  of  Section  112  of  the  Cri- 
minal Procedure  Code. 

Petition  vndcr  Section  207,  Criminal  Procedure  Code,  for  revision 
of  the,  order  of  the,  Deputy  Commissioner,  Gujrat,  dated  29th 
October  1877. 

Protul  Chandar  Chatterji  for  Petitioner. 

The  facts  are  sufficiently  stated  iu  the  judgment  of  the  Chief 
Court  which  was  delivered  by 

Smyth,  J. — The  accused,  a  petition-writer,  has  been  convicted  18th  Jany.  1878, 
under  Section  500  Indian  Penal  Code  and  sentenced  to  9  months 
rigorous  imprisonment  because  he  wrote,  for  presentation  to  tho 
Commissioner's  Court,  a  Memorandum  of  Appeal  in  which  it  was 
alleged  that  the  Court  from  whose  order  the  appeal  was  brought 
Lad  based  tho  order  on  "  conjectural  grounds,"  and  that  a  certain 
statement  made  in  the  order  was  "  utterly  false."  The  Commis- 
sioner directed  the  Deputy  Commissioner  to  take  the  answer  of 
the  petition-writer  in  regard  to  the  insulting  expressions  which  bad 
been  used  and  to  pass  a  proper  order  iu  regard  to  them.  There- 
upon the  Deputy  Commissioner  treated  the  case  as  one  under 
Section  500  Indian  Penal  Code,  and  after  enquiry,  passed  the 
above  sentence. 

The  case  is   brought  before  us  on  the  Revision  Side,  and  it  is 
urged  that  under   Section  1 12    Criminal  Procedure   Code  the  Ma 
gistrate  was   not  competent   to  entertain   a  charge  of  an   offence 
under  Section    500  Indian    Penal  Code  without    a  complaint,  and 
that  in  this  case  no  complaint  was  made. 

We  consider  that  no  complaint  of  an  offence  under  Section 
500  Indian  Penal  Codo  was  made  to  the  Magistrate  within  the 
meauiug  of  Section  142  Criminal  Procedure  Code.  We  set  aside 
the  conviction  and  direct  that  the  accused  be  released. 
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No.  16. 

AMIR  SINGH,  ALI  SINGH  and  NUR    AHMAD— (Accused), 
—APPELLANTS,  , 

Appellate  Side.  <(  Versus 

THE  CROWN,— (Prosecutor),— RESPONDENT. 

Case  No.  202  of  1877. 

(  Plowden  and  Smytii,  JJ.  ) 

Appeal — Abatement  of— Death  of  appellant. — A.  R.  nppenlcd  to  the 
Chief  Court  against  bis  conviction  by  the  Deputy  Commissioner  of  Jheltun. 
While  the  appeal  was  pending  A.  fc>.  died.  Held  that  the  death  of  A.  S. 
caused  the  appeal  to  abate. 

Appeal  from  order  of  Deputy  Commissioner,   Jhelum,  dated  23rd 

May  1877. 

Spitta  aud  Kali  Prosouo  Roy  for  Appellants. 

Rattigan,  Offg.  Government  Advocate  for  Respondent. 

The  three  accused  in  this  case  appealed  against  their  convic- 
tion and  sentence  hy  the  Deputy  Commissioner  of  Jhelum. 

While  the  appeal  was  still  pending,  one  of  tho  accused,  AH 
Sing,  died,  upon  which  a  question  arose  as  to  whether  or  not  his 
appeal  abated. 

The  following  judgments  were  delivered. 

01      T         7<?79  Smyth,  J. — I  think  Ali  Singh's  appeal  should  be  dismissed  on 

Jlst  Jany.  xo/o.   themerits>   AU  Sh)gh  died  ufter  this  appeill  wa8  instituted,  and  the 

question  arose  whether  his  appeal  should  not  abate.  That  is  a 
question  on  which  I  am  not  free  from  doubt,  and  I  have  consider- 
ed it  safer  therefore  to  dispose  of  his  appeal  on  the  merits.  If  we 
suppose  the  case  of  an  innocent  person  sentenced  to  fine  and 
imprisonment  who  appeals  and  who  dies  before  his  appeal  is  deter- 
mined, it  seems  hard  that  the  Appellate  Court  should  not  have 
power  to  reverse  the  conviction  and  thus  relieve  his  estate  from 
the  liability  for  the  fine,  and  his  reputation  from  the  stigma  attach- 
ed to  it  by  an  unreversed  conviction.  These  are,  however,  matters 
for  the  consideration  of  the  Legislature  and  as  no  express  provi- 
sion has  been  made  by  it  for  the  continuance  of  a  criminal  appeal 
after  the  death  of  the  appellant,  while  express  provision  has  been 
made  for  the  continuance  of  civil  appeals  in  like  circumstances, 
I  think  on  the  whole  that  my  learned  colleague  is  right  in  holding 
that  Ali  Singh's  appeal  abates. 

2hl  Jany.  1878.  Plowden,  J. — Ali  Singh's   case  is  on  a   different  footing,  but 

before  touching  the  merits  of  his  appeal  it  is  necessary  to  con- 
sider whether  the  appeal  is  maintainable. 

Ali  Singh    was  sentenced   to  a   term  of  imprisonment  and   a 
fine  of  Rs.  2,000   aud  he  died  after  the  appeal  had  becu  admitted 
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and  referred  to  a  Bench.  The  Criminal  Procedure  Code  contains 
no  provision  ag  to  the  effect  of  the  appellant's  death  under  such 
circumstances. 

Upon  consideration,  I  am  disposed  to  think  that  the  death 
of  an  appellant,  in  the  absence  of  any  express  provision  to  the 
contrary,  puts  an  end  to  the  proceeding.  An  appeal  is  given  for 
the  benefit  of  the  convicted  person  to  relieve  him,  if  innocent,  in 
the  eye  of  the  law,  from  unmerited  punishment.  It  is  not  allow- 
ed by  any  express  provision  of  law  to  be  instituted  or  carried  on 
by  or  for  the  benefit  of  his  family  or  his  legal  representatives,  and 
neither  one  nor  the  other  has,  as  it  seems  to  me,  an  interest, 
recognized  by  the  law,  either  in  his  reputation  or  his  estate,  such 
as  to  entitle  them,  as  of  right,  and  without  express  statutory  per- 
mission, to  maintain  the  appeal. 

Criminal  proceedings,  according  to  the  law  of  this  country, 
as  in  England,  are  in  form  proceedings  inter  partes  and  to  a  great 
extent  in  substance  also,  and  this  principle  is  recognised  by  the 
provision  of  the  Code  which  provides  in  criminal  appeals  (of 
which  this  is  one)  for  the  representation  of  the  Crown.  They 
bear  a  close  resemblance  to  civil  proceedings,  and  I  am  of  opinion 
that,  both  in  one  case  and  the  other,  the  death  of  the  appellant 
causes  the  proceeding  to  abate,  and  there  is  a  difference  between 
civil  and  criminal  appeals  in  this  particular  that  while  the  law 
of  Civil  Procedure  provides  for  the  substitution  of  the  represen- 
tatives of  the  appellant  for  the  appellant  himself,  there  is  no  similar 
provision  in  the  Code  of  Criminal  Procedure. 

It  is  only  in  cases  where  the  sentence  involves  a  pecuniary 
penalty  that  the  appeal  is  likely  to  be  pressed,  but  these  involve 
a  consideration  of  the  guilt  or  innocence  of  the  accused.  Xow, 
very  embarrassing  questions  might  arise  in  dealing  with  either 
point,  under  the  procedure  permitted  by  the  Code.  Tor  instance, 
a  further  enquiry  might  be  deemed  necessary  into  the  quests 
the  innocence  of  the  accused,  and  might  be  ordered  for  the  express 
purpose  of  having  his  statement  recorded  and  evidence  produced 
on  his  behalf  to  rebut  the  case  made  out  f  >r  the  prosecutiou. 
This  would  be  of  less  consequence  if  the  order  for  enquiry  dispos- 
ed of  the  appeal,  but  it  does  not.  "When  such  a  course  is  pursued 
the  finding  and  senteuce  of  the  Court  below  are  not  reversed. 
They  remain  in  suspense  until  tho  enquiry  is  terminated  and  a 
final  order  is  passed  by  the  Appellate  Court.  In  short,  the  ques- 
tion before  an  •  Court  upon  a  criminal  appeal  is  not 
simply  whether  the  irt  was  right  or  wrong  in  finding  tho 
accused  guilty  upon  the  evidence  before  the  Court,  but  is  ofteu, 
if  not  always,  whether  the  accused  person  is  guilty  or  not ;  or  it 
may  come  to  the  question  whether  the  accused  person  is  innocent 
or  not, — a  question  of  which  the  solution  may  necessitate  further 
proceedings  in  the  nature  of  a  trial. 

Now,  having  regard  to  the  general  principle  that  a  man's 
death  puts  an  end  to,  or  at  least,  marks  a  terminus  in  all  transac- 
tions in  which  he  is  concerned,  whether  inside  or  outside  a  Court 
Of  law;  that  in  civil  proceedings  his  death  has  this  effect,  and  that 
they  are   only  contiuuablo    under  express  provisions  of  tho  law  of 


42  CRIMINAL  JUDGMENTS.  Record 

Civil  Procedure;  that  there  are-  no  similar  provisions  in  the  law  of 
Criminal  Procedure;  and  that  enbarrassing  questions  as  to  proce- 
dure may  arise  in  attempting  to  deal  with  an  appeal  in  which 
the  appellant  dies  before  judgment,  which  questions  can  only  be 
effectually  dealt  with  by  the  Legislature  ; — having  regard  to  all 
these  matters,  I  think  I  am  bound  to  treat  the  case  of  a  criminal 
appeal,  when  tho  appellant  dies  pending  his  appeal,  as  a  casus 
omissus  and  to  hold  that  this  Court  has  no  legal  authority  to  pass, 
any  orders  upon  the  appeal,  under  such  circumstances.  The  family 
and  the  legal  representatives  have  not,  as  it  seems  to  me,  by  law, 
any  such  interest  as  entitles  them  to  prosecute  the  appeal  whatever 
the  object  in  view  may  be,  nor  has  the  Court  authority  to  proceed 
with  it.  The  only  remedy  open  to  the  former,  as  regards  so  much 
of  the  sentence  as  may  continue  operative,  is,  as  it  appears  to  me, 
by  appealing  to  the  gracious  consideration  of  the  executive  Govern- 
ment. The  point  being  doubtful,  I  have  considered  the  question  of 
the  guilt  or  innocence  of  Ali  Singh  upon  the  charge  preferred  against 
him  and  of  which  he  was  found  guilty.  If  circumstances  and  the  law 
permitted  such  a  course,  I  should  have  been  disposed  to  remand 
the  case  for  further  enquiry  upon  charges  similar  to  those  sug- 
gested in  this  Court  against  Amir  Singh  ;  such  a  course  was  not  opeu 
to  me,  owing  to  Ali  Singh's  death ;  but  if  I  were  required  to  express, 
an  opinion  as  to  whether  he  was  rightly  convicted  (further  enquiry 
being  impracticable)  I  should  find  that  he  was,  notwithstanding 
that  the  evidence  which  he  desired  to  be  taken  was  excluded. 
***** 

But  it  is  unnecessary  to  follow  this  further,  for  on  the  opinion 
already  expressed,  I  must  hold  that  no  order  can  be  passed  upon 
Ali  Singh's  appeal.  The  effect  of  this  will  be  simply  that  the 
conviction  and  sentence  stand  unreversed. 


No.  17. 
J.  A.  KEOUGH,-(  Accused),— APPELLANT, 

Appellate  Versus 

THE  CROWN— RESPONDENT. 

Case  No.  89  of  1878. 

(  Smyth  and  Elsmie,  J  J. ) 

AH  XXII o/1864,  Sections  3,  5,  17  and  20—  Officiating  Cantonment 
Magistrate  with  2nd  Clas,?  Magisterial  powers. — Assistant  Cantonment 
Magistrate — Trial  of  breaches  of  Cantonment  Bales  and  Regulations — Cri- 
nninal  Procedure  Code,  Section  84 — European  British  subject — Appeal — 
On  14th  September  1877,  Major  B.  was  appointed  to  officiate  as  Canton- 
ment Magistrate  of  Sialkot,  and  invested  with,  the  powers  of  a  Magistrate 
of  the  2ud  class.  On  9th  January  1878,  he  convicted  accused  of  breaches 
of  the  Rules  and  Regulations  (Clauses  30  and  32,  Chapter  III  )  framed 
by  the  Local  Government  under  Section  17,  Act  XXII  of  1864,  for  the 
administration  of  the  Sialkot  Cantonment,  and  sentenced  him  to  pay  a 
fine  of  Rs.  100.  The  accused  at  his  trial  did  not  claim  to  be  dealt  with 
as  a  European  British  subject,  but  claimed  to  appeal  to  the  Chief  Courfc 
as  such* 
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Held  that  Major  B.  was  only  an  Assistant  Cantonment  Magistrate 
under  Section  o,  4ct  XXII  of  18G4,  notwithstanding  that  he  was  appointed 
by  the  Local  Government  to  act  as  Cantonment  Magistrate,  and  therefore 
that  he  had  no  jurisdiction  under  Section  20  of  the  Act  to  try  the  accused 
for  breaches  of  the  Cantonment  Rules. 

Held  further,  under  Section  81  Criminal  Procedure  Code,  that  accused 
had  waived  his  privilege  as  a  European  British  subject,  and,  therefore, 
that  accused  was  not  entitled  to  appeal  to  the  Chief  Court. 

Appeal  from,  order  of  Officiating  Cantonment   Magistrate,  Sialkot, 
dated  9th  January  1878. 

Protul  Chaudar  Chatterji  for  Accused. 

Henderson,  Offg.  Government  Advocate  for  Respondent. 

The  following  judgments  were  delivered. 

Elsmie,  J. — It  would  appear  that  no  appeal  lies  to  this  30th  April  1878. 
Court  iu  the  present  case,  inasmuch  as  the  accused  did  not 
claim  to  be  dealt  with  as  a  European  British  subject,  vide 
Section  81,  Criminal  Procedure  Code.  Nor  does  it  appear  that 
under  clause  35,  Chapter  IV,  of  the  Rules  annexed  to  the  Canton- 
ment Act,  XXII  of  18G4,  the  Local  Government  has  directed  by 
what  authority  appeals  from  the  Officiating  Cantoument  Magis- 
trate should  be  heard. 

I  think,  however,  that  it  is  right  to  deal  with  this  case  on  the 
Revision  Side  of  the  Court,  and  the  Government  Advocate,  to 
■whom  notice  was  given,  has  admitted  that  the  Officiating  Can- 
tonment Magistrate  acted  without  jurisdiction  in  fining  tho 
accused  under  clause  32  of  the  Rules.  It  is  allowed  that  the 
Officiating  Cantonment  Magistrate,  Major  Bruce,  has  not  been 
invested  with  powers  within  the  meaning  of  Section  20,  Act  XXII 
of  18G4,  to  try  breaches  of  Rules  and  Regulations  made  under 
Section  17.  It  is  also  admitted  that,  in  any  case,  the  penalty  of 
Rs.  100  fine  is  illegal,  see  clouse  2,  Section  19,  which  prescribes 
Rs.  50  as  the  limit  of  fine.  I  would  set  aside  the  conviction  aa 
being  made  without  jurisdiction  and  direct  that  the  fine,  if  levied, 
be  refunded. 

Smyth,  J. — The  accused  J.  A.  Keough  was  convicted  by  30th  April  1S7S. 
Major  Bruce,  Officiating  Cantonment  Magistrate  of  Sialkot,  of 
breaches  of  the  Rules  and  Regulations  (clauses  30  and  32  Chap- 
ter III)  framed  by  the  Local  Government  under  Section  17,  Act 
XXII  of  1864,  for  the  administration  of  the  Sialkot  Coutonmeut, 
and  was  sentenced  to  pay  a  fine  of  Rs.  100. 

From  this  couviction  he  appeals  direct  to  this  Court,  alleging 
that  he  is  a  European  British  subject.  It  appears,  however,  on 
inspection  of  the  record  that  the  accused  did  not  claim  to  be 
dealt  with  as  a  European  British  subject  before  the  Magistrate, 
and,  therefore,  under  Section  84  Criminal  Procedure  Code,  he  must 
be  held  to  have  waived  his  privilege  as  a  European  British  subject, 
if  he  really  is  such.  Moreover,  there  is  nothing  on  the  record  to 
show,  nor  does  the  accused's  Pleader  allege,  that  the  Magistrate 
had  reason  to  believe  that  the  accused  was  a  European  British 
subject,   and  it  cauuot  therefore  be  contended,  nor  is  it  contended, 
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that  tho  Magistrate  failed  iu  his  duty  under  Section  84,  Criminal 
Procedure  Code,  in  not  asking  accused  whether  he  was  a  European 
British  subject  or  not. 

This  case,  therefore,  must  be  dealt  with  by  us  on  the  assump- 
tion that  the  accused  is  not  a  European  British  subject  and  on 
that  assumption,  this  appeal,  which  is  from  the  order  of  a  Magis- 
trate of  the  2nd  class,  does  not  lie  to  this  Court  and  must  be 
rejected. 

But  I  concur  with  my  learned  colleague  in  thinking  that  tho 
case  should  be  transferred  to  the  Revision  Side  of  the  Court  and 
dealt  with  by  us  as  a  Court  of  Revision,  as  the  case  is  one  which 
the  Magistrate  had  no  jurisdiction  to  try. 

Under  Section  20,  Act  XXII  of  1864,  breaches  of  Canton- 
ment Rules  and  Regulations  are  triable  by  the  Cantonment  Ma- 
gistrate when  there  is  such  an  officer;  but  the  Local  Government 
may  invest  any  Assistant  Cantonment  Magistrate  or  any  other 
person  with  powers  to  try  such  breaches.  Major  Bruce  has  not 
been  invested  by  the  Local  Government  with  power  to  try 
breaches  of  the  Cantonment  Rules.  Therefore,  unless  he  was  Can- 
tonment Magistrate  of  Sialkot  at  the  time  he  tried  this  case,  he 
was  not  competent  to  try  it. 

By  Notification  No.  3G30  dated  14th  September  1877,  pub- 
lished in  the  Punjab  Government  Gazette  of  20th  September,  Major 
Bruce  was  oppointed  to  officiate  as  Cantonment  Magistrate  of 
Sialkot.  But  by  Notification  No.  3631,  published  in  the  same 
Gazette,  he  was  only  invested  with  the  powers  of  a  Magistrate  of 
the  2nd  class,  which  correspond  with  what  used  to  be  known  as 
the  powers  of  a  Subordinate  Magistrate.  Now,  Section  5,  Act 
XXII  of  1864,  provides  that  when  any  person  shall  be  invested 
by  the  Local  Government  with  the  powers  of  a  Suboi'dinate 
Magistrate  within  the  limits  of  any  Military  Cantonment,  he  shall 
be  styled  the  Assistant  Cantonmeut  Magistrate, — a  preceding  Sec- 
tion of  the  Act  (Section  3)  having  provided  that  any  person  in- 
vested with  the  powers  of  a  Magistrate  within  the  limits  of  a 
Cantonment  should  be  sty1 3d  the  Cantonment  Magistrate. 

Therefore,  although  Major  Bruce  was  appointed  by  the  Local 
Government  to  act  as  Cantonment  Magistrate,  inasmuch  as  he 
was  not  invested  with  the  full  powers  of  a  Magistrate,  he  must 
for  the  purposes  of  the  Cantonment  Act  (XXII  of  1864)  be 
regarded  as  only  an  Assistant  Cantonment  Magistrate,  and  con- 
sequently he  was  not  competent,  under  Section  20  of  tho  Act,  to 
try  the  accused  for  breaches  of  the  Cantonment  Rules.  This 
view  of  Major  Bruce's  position  is  in  accordance  wTith  that  taken 
by  this  Court  of  the  position  of  the  Officiating  Cantonment  Ma- 
gistrate of  Jullundur  under  analogous  circumstances  (  Civil  Case 
No.  95,  Punjab  Record  for  1877). 

But  this  case  was  tried  by  Major  Bruce  as  a  Magistrate  of 
the  2nd  class,  as  may  be  gathered  from  his  describing  himself  as 
such  at  the  commencement  of  his  proceedings.  As  such,  he  had 
no  jurisdiction  to  try  the  case,  and  his  order  imposing  a  fine  of 
Rs.  100  on  the  accused  must  be  set  aside.  The  line,  if  realized, 
should  be  refunded. 


Jcly  1878.  ]  CRIMINAL  JUDGMENTS.  15 


NO.   18. 
»  ) 

THE  CRQWN,^-F«r*»,— SUBHAN.  '.  Revision-  Side. 

Case  No.  250  of  1- 
(  Plowdex  and  Elsmie,  JJ.) 

Indian   Penal  Code,  Section  63— Fine— Excessive— Infliction  of. 
purpose  of  increasing  term  of  imprisonment— A  fine  should  be  fixed 
due  regard  to  the  circumstances  of  the  case  in  which   it  is  imposed,  and 
the  condition  in  life  of  the  offender,  and  not  with  the   object  of  extending 
to  the  utmost  possible  limits  the  term  of  imprisonment  to  be  awarded  by 

Magistrate  trying  a  case. 

C<ise  referred  by  Dejmty  Commissioner,  Simla,  vnder  Section  2DG, 
Criminal  Procedure  Code. 

The  accused  was  convicted  under  Section  457,  Indian  Penal 
Code,  by  Mr.  Hewson,  Assistant  Commissioner,  exercising  the 
powers  of  a  Magistrate  of  the  1st  Class  in  the  Simla  district,  and 
sentenced,  by  order  dated  23rd  March  1878,  to  two  years  rigorous 
imprisonment,  iueludiug  three  mouths  solitary  confinement,  to 
receive  twenty  stripes  aud  to  pay  a  fine  of  Its.  500  or  iu  default 
uudergo  one  year's  further  rigorous  imprisoumeut. 

The  Deputy  Commissioner  reported  the  case  for  revision  on 
the  ground  that  the  imprisonment  awarded  iu  lieu  of  fine  was 
beyond  the  competency  of  the  Magistrate. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Plowdek,  J. — The  accused  in  this  case  had   been  four  times       Gih  May  1S7S', 
previously  couvicted  of  theft,    and  on  the   last  occasion  was  sen 
teuced  to  seven  years'  rigorous  imprisonment. 

The  case  was,  therefore,  clearly  one  which  should  not  have 
been  disposed  of  by  Mr.  Hewson,  but  should  have  been  referred 
to  the  Magistrate  of  the  District  to  be  dealt  with  uuder  Section  3'J 
of  the  Criminal  Procedure  Code. 

accordingly  cancel  the  conviction  and  sentence,  and  re- 
mand the  case  to  the  Court  of  the  Magistrate  with  a  view  to  his 
proceeding  uuder  Section  315  of  the  Criminal  Procedure  Code. 

We  also  observe  that  the  fine  of  lis.  500  is  obviously  ex- 
cessive in  amouut,  and  therefore  iu  contravention  of  the  provisions 
of  Section  63  of  the  Penal  Code.  It  appears  to  have  been  t; 
with  the  object  of  exteuding  to  the  utmost  possible  limits  the  term 
of  imprisonment  to  bo  awarded  by  the  Magistrate  trying  the  e 
We  desire  to  point  out  that  this  is  not  a  legitimate  method 
of  imposing  a  heavy  punishment,  and  that  a  fine  should  be  fixed 
with  due   regard  to  the   circumstances   of  the  case   iu  which  it  is 

jscd  aud  the  couditiou  iu  life  of  the  offender. 
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No.  19. 
RALLA  AND  SOBHA  SINGH,— (Accused),— PETITIONEES,  j 

Versus  >  Revision  Side, 

THE  CROWN— RESPONDENT.  J. 

Case  No.  557  of  1877. 

(  Plowdex  and  Smyth,  JJ. ) 

Breach  of  Opium  Late — Act  X  of  1S71,  Section*  58.  62  and  70 — Lia- 
bility of  master  and  servant. — R..  brother  and  servant  of  S.,  a  licensed  ven- 
dor of  opium,  sold  to  one  A.,  opium  in  excess  of  the  quantity  allowed  by 
law.  Ou  the  conviction  of  R.  under  Section  70  of  Act  X  of  1871,  and  of 
t>.  under  Sectic:. 

I  that  R.  was  net  liable  under   Section  70,  but  could  be  convicted 
tinder  taction  62,  as  he   was  not  protected  in  the  case  of  an  unlawfu. 
by  the  plea  of  his  master's  authority. 

Held  further,  (SMYTH,  J.  doubting)  that  the  conviction  of  S.  under 
Section  58  was  good  in  law. 

Per  Plowdex.  J. — A  licensed  retail  vendor  of  opium  is  liable  to 
penalties  under  Secti  X  of  1871,  for   a  sale  by  his  servant  of  an 

unlawful  quantity  of  opium.  It  is  unnecessary  to  show  that  the  master 
knew  of  or  authorised  the  particular  sale.  It  is  enough  to  show  a  gene- 
ral authority  to  the  servant  to  sell  on  his  master's  behalf. 

Absence  of  such  knowledge  and  authority  is  ground  for  a  mitigated 
penalty. 

Petition  under   Section  207,    Act   X  of  1872  for  revision   of  the 

order  of  Ude  Rani,  Magistrate  2nd  Class,  Eushiarpur,  dated 

1st  September  1ST?. 

Plowdex,  J. — The  facts  found  are  these.  Sobha  Singh  is  31st  Jany.  1878\ 
the  liceused  vendor  of  opium  iu  the  town  of  Auaudpur  :  Ralla  is 
his  brother,  and  also  acts  as  his  servant  in  the  shop  for  the  sale 
of  opium.  Ralla  sold  a  considerable  quantity  of  opium  (more 
than  5  tolas  weight)  to  one  Attra,  and  subsequently"  informed 
against  Attra  that  he  had  more  opium  in  his  possession  than  5 
tolas  weight  and  thus  got  Attra's  house  searched.  The  opium 
was  found  with  Attra.  Ralla's  object  was  to  obtain  the  reward  as 
an  informer. 

The  Magistrate  convicted  Attra  under  Section  65,  Act  X  of 
1871,  and  Ralla  under  Section  70,  and  Sobha  Singh  under  Section 
58.  Ralla  and  Sobha  Singh  now  apply  to  this  Court  ou  the 
Revision  Side. 

Upon  the  facts  found,  Ralla's  conviction  under  Section  70 
cannot  stand,  as  that  Section  is  directed  Against  persons  v.  ho 
maliciously  give  false  information  while  the  information  given  by 
Ralla  was  true,  and  ended  in  Attra's  conviction. 

The  Magistrate  also  held  that  Ralla  was  liable  to  punish- 
ment under  Section  58  ;  but  this  is  not  so,  because  although 
he  has  sold  a  larger  quantity  of  opium  than  is  allowed  to  be 
sold  by  retail  by  the  Act,  he  is  not  a  licensed  retail  vendor,  and, 
therefore,  not  one  of  the  claims  of  |  in  the  Section 

is  directed. 
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But  he  may,  upon  the  facts  fouud,  be  held  guilty,  in  my 
opinion,  of  an  ofteuce,  punishable  under  Section  62,  in  that  he, 
not  being  a  licensed  vendor,  sold  opium  to  Attra,  in  excess  of 
the  quantity  which  could  lawfully  be  sold  by  his  master,  the 
licensed  vendor,  through  an  agent,  at  a  single  sale.  In  all  sales 
of  lawful  quantities  of  opium,  the  servant  of  a  licensed  vendor 
employed  to  sell  is  a  mere  instrument,  exercising  the  authority 
delegated  to  him  by  his  master,  and  he  is,  therefore,  in  respect  to 
such  sales  protected  from  personal  liability  ;  but  if  he  makes  a 
sale  in  contravention  of  the  law  under  which  his  master  is  licens- 
ed, he  can  no  longer  plead  his  master's  authority,  for  the  master 
is  subject  to  the  law,  and  cannot  authorize  the  servant  to  con- 
travene it. 

In  Ralla's  case,  I  would  decline  to  interfere  further  than  to 
alter  the  conviction  to  one  under  Sectijn  62,  instead  of  Section  70. 

As  regards  Sobha  Singh,  it  is  found  that  he  is  a  licensed 
retail  vendor,  and  has  sold,  by  the  hands  of  his  servant,  a  larger 
quantity  of  opium  than  is  allowed  by  the  Act,  at  a  single  sale, 
and  he  has  been  couvicted  under  Section  58. 

It  is  not  found  that  Sobha  Singh  knew  of  or  authorised  this 
particular  sale,  or  that  he  authorised  Rail  a  to  sell  otherwise  than 
in  accordance  with  the  conditions  of  the  license  held  by  himself. 

The  question  is  whether  the  conviction  is  good,  and  I  ana 
of  opinion  that  it  is  :  that  a  licensed  retail  vendor  of  opium  is 
liable  to  penalties  under  Section  58  of  the  Act  for  a  sale  by  his 
servant  of  an  unlawful  quantity  of  opium.  It  is  unnecessary  to  ■ 
show  any  knowledge  or  authority  on  the  master's  part  to  make 
the  particular  sale,  it  is  enough  to  show  a  general  authority  to 
the  servant  to  sell  on  his  master's  behalf. 

In  proceedings  of  this  kind,  that  is,  to  recover  penalties  for 
breach  of  the  revenue  laws,  if  a  master  were  not  held  responsible 
for  the  acts  of  his  servant,  acting  within  the  ordinary  scope  of 
the  authority  which  he  has  received  from  his  master,  the  revenue 
laws  might,  as  has  been  observed  by  a  learned  Euglish  Judge, 
dealing  with  precisely  the  same  question,  "  be  evaded  with  the 
"  utmost  facility  and  impunity,  and  they  would  be  reduced  to  a 
"  mere  dead  letter."  Attorney  General  v.  Allen  and  cases  at 
Manley  Smith's  Master  and  Servant,  p.  178. 

Although  the  conviction  is,  in  my  opinion,  good  in  law  and 
roust  be  maintained,  I  think  the  case  is  one  in  which  a  mitigated 
penalty  might  properly  have  been  imposed,  as  the  servant  has 
been  detected  and  fined,  and  there  is  no  ground  for  holding  that 
the  master  knew  of  or  authorized  the  particular  sale,  or  was 
aware  that  his  servant  made  a  practice  of  selling  unlawful  quan- 
tities. 

I  would  accordingly  reduce  the  penalty  imposed  to  one  rupee. 

25th  March  1878.  Smyth,  J. — I   concur,  though  not  without  much  hesitation, 

in  regard  to  Sobha.  The  view  taken  of  his  case  by  my  learned 
colleague  is  supported  by  a  decision  of  the  Calcutta  High  Court 
{XXV  W.  It,  (Jr.  42). 
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No.  20. 

IfUSSUMMAT  KISHEN  KOUB,  DEVA  SING,  CHATTAR 
SING  AND  OTHERS, -(Accused),— PETITIONERS, 

Versus 

THE  CROWN,  THROUGH  BHAI  ANOKH  SING,— (Com- 
plainant),—RESPONDENT. 

Case  No.  101  of  1S7S. 

(Plowden  and  Smyth,  JJ.) 

Criminal  Procedure  Code  (Act  X  of  1872)  Sections  6f>,  330  and  41S— 
Jurisdiction — Criminal  Court — Trial  of  subject  of  Native  State  for  acts 
done  in.  tluit  State  abetting  an  offence  in  British  Territory — Commission 
for  examination  of  witness  in  Foreign  Territory — Disposal  if  property 
stolen  in  British  but  seized  in  Foreign  Territory. — Held,  that  a  Magis- 
trate cannot,  under  Section  330.  Act  X  of  1872,  issue  a  commission  for  the 
examination  of  a  witness  in  Foreign  Territory. 

Held  also,  that  a  subject  of  a  Native  State,  who,  by  acts  done  in  that 
State,  and  not  in  British  Territory,  abets  the  commission  of  an  offence  in 
British  Territory,  is  not  liable  to  be  punished  under  the  Penal  Code,  by  the 
Courts  of  British  India. 

Held  also,  that  a  subject  of  a  Native  State  is  not  liable  to  be  punished 
under  the  Penal  Code  by  a  Court  in  British  India  for  acts  committed  in 
British  India,  he  being  at  the  time  of  such  commission  in  Foreign  Territory, 
even  if  he  afterwards  be  in  British  India. 

Held  also,  that  a  Magistrate  has  jurisdiction  under  Section  418,  Avt 
X  of  1S72,  to  deal  with  property  stolen  in  British  Territory,  notwithstand- 
ing that  it  may  be  seized  in  Foreign  Territory  and  brought  into  British 
Territory  by  the  Police. 

Spitta  for  Accused. 
Higgins  for  Complainant. 

The  facts,  so  far  as  they  are  material  to  this  report,  are  suffi- 
ciently stated  in  the  judgments  delivered  by  the  Chief  Court. 

Smyth,  J. — This  is  an  application  under  Section  297,  Act  X 
of  1872,  for  revision  of  the  proceedings  of  the  Assistant  Commis- 
sioner of  Karnal  in  a  case  now  pending  in  his  Court. 

The  charges  against  the  accused  are  shown  above,  opposite 
the  names  of  each  respectively.* 

The  theft  out  of  which  these  charges  have  arisen,  is  alleged  to 
have  occurred  at  Sadhowal  in  British  Territory.  The  accused  are 
alleged  to  be  residents  aad  subjects  of  the  Pattiala  State.  Their 
Counsel  applied  to  the  Assistant  Commissioner  to  issue  a  commis- 
sion, under  Sectiou  330,  Criminal  Procedure  Code,  for  examination 
on  their  behalf  of  witnesses  resident  in  Pattiala  and  Nnbha;  but 
the  Assistant  Commissioner  refused  the  application,  on  the  ground 
that  the  Section  quoted  did  not  authorize  him  to  issue  a  com- 
mission for  the  examination  of  witnesses  resident  in  Foreign  Terri- 
tory. The  Counsel  for  the  accused  also  contended  before  the  Assis- 
tant Commissioner  that  he  had  uo  jurisdiction  to   try  the  accuse*! 


The  charges  have  been  omitted  as  not  material  to  this  report. 
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for  the  acts  charged,  on  the  ground  that  the  accused  are  subjects  of 
the  Pattiala  State,  and  the  acts  charged  against  them  were  not  com- 
mitted in  British  Territory.  The  Assistant  Commissioner  held 
that  he  had  jurisdiction  to  try  all  the  accused  on  the  charges 
above  specified,  except  Deva  Sing  on  the  charge  under  Section 
411  |ndian  Penal  Code.  As  regards  it,  the  Assistant  Commis- 
sioner held,  and  rightly  so,  that  ho  had  no  jurisdiction  to  try  it,  as 
the  alleged  receiving  of  stolen  property  by  Deva  Singh  took  place 
wholly  in  Pattiala  Territory.  As  regards  all  the  accused  (except 
Deva  Singh  and  Chattar  Singh),  the  Magistrate  found  that  the 
nets  charged  against  them  were  committed  by  them  in  British 
Territory;  and  he  held,  therefore,  that  he  had  jurisdiction  to  try 
them.  As  regards  the  charge  of  abetment  under  Sections  380 
and  109  Indian  Penal  Code  against  Deva  Singh  and  Chattar 
Singh,  the  Magistrate  considered  that,  although  they  were  not, 
British  subjects,  and  although  the  acts  of  abetment  charged 
against  them  were  committed  in  Pattiala  Territory  and  not  in 
British  Territory,  he  had  jurisdiction  to  try  them  on  that  charge. 

Mr.  Spitta  now  admits  that,  on  the  view  of  the  facts  taken 
by  the  Magistrate,  he  has  jurisdiction  to  try  all  the  accused  ex- 
cept Deva  Singh  and  Chattar  Singh,  and  in  his  argument  before 
us  he  confined  his  application  for  revision  to  three  points: — 

I. — That  the  Magistrate  erred  in  holding  that  he  could  not 
issue  a  commission  under  Section  330,  Criminal  Procedure  Code, 
for  the  examination  of  witnesses  resident  in  Foreign  Territory. 

II. — That  the  Magistrate  erred  in  holding  that  he  had  juris- 
diction to  try  Deva  Singh  and  Chattar  Singh  for  abetment  of 
theft,  the  alleged  abetment  having  been  committed  wholly  in 
Foreign  Territory,  and  Deva  Singh  and  Chattar  Singh  not  being 
British  subjects. 

III. — That  the  Magistrate  has  no  jurisdiction  to  deal  with 
the  property  alleged  to  be  stolen,  seeing  that  it  was  seized  in 
Pattiala  and  not  in  British  territory,  and  was  brought  into  British 
Territory  by  the  Police. 

With  regard  to  the  first  point,  I  consider  the  Magis- 
trate was  clearly  right  in  refusing  to  issue  the  commission. 
The  terms  of  Section  330  are  clear  and  unambiguous.  The 
commission  is  to  be  directed  to  a  Magistrate  in  whose  jurisdiction 
the  witness  may  be,  and  the  Magistrate  is  to  proceed  to  the  place 
where  the  witness  is,  or  to  summon  him  and  take  his  evidence  in 
the  same  manner  and  with  the  same  powers  as  in  trials  of  warrant 
cases.  It  is  clear,  therefore,  that  the  Magistrate  here  spoken  of  is 
a  Magistrate  whose  procedure  is  regulated  by  the  Code  of  Crimin- 
al Procedure.  But  there  is  no  such  Magistrate,  either  at  Pattiala 
or  Nabha,  where  the  witnesses  sought  to  be  examined  reside,  and 
there  being  no  Magistrate,  a  commission  could  not  be  issued.  It 
■would  have  been  useless  to  issue  a  commission,  otherwise  than  in 
accordance  with  the  terms  of  the  Section,  for  the  evidence  taken 
on  such  commission  would  have  been  inadmissible  and  could  not 
have  been  received  by  the  Magistrate. 

With  regard  tc  the  second  point  mentioned  above,  the  ques- 
tion which  it  raises  is  .this :     If  a  subject  of  a  Native  State  by  act* 


August  1378.  J  CRIMINAL  JUDGMENTS  61 

done  in  that  State  and  not  in  British  Territory,  abets  the  com- 
mission of  an  oiYence  in  British  Territory,  and  the  offence  is  com- 
mitted there  in  pursuance  of  the  abetment,  and  if  the  abettor  is 
afterwards  in  British  India,  have  our  Courts  jurisdiction  to  try 
him  for  such  abetment  ? 

I  think  there   can  be   no  doubt   that  this  question   must  be 
answered  in  the  negative.     The  general  rule  is  that  a  Court  trying 
an  offender  must  have  jurisdiction  over  the  place  of  the  offeuce ;  and 
although  this  general  rule  is  often  mo- 
I.  L.  Ii.  1  Mad.  171.  djfie(1  by  Legislative  enactments,  no  en- 

actment can  be  cited  which  would  give  a  British  Court  jurisdic* 
tion  to  try  Deva  Singh  and  Chattar  Singh  for  the  acts  charged 
agaiust  them,  seeing  that  they  are  not  British  Subjects  and  that 
the  acts  charged  were  committed  by  them  in  a  Foreign  State,  they 
being  personally  in  that  State  at  the  time.  This  very  point  has 
been  ruled  by  the  Bombay  High  Court  in  a  case  reported  at  page 
356  of  X  Bom.  Reports. 

There  the  accused,  a  foreign  subject  resident  in  Foreign  Terri- 
tory, instigated,  in  Foreign  Territory,  the  commission  of  a  murder, 
which,  in  consequence,  was  committed  in  British  Territory.  The 
High  Court  held  that  the  accused  was  not  amenable  to  the  juris- 
diction of  a  British  Court,  The  Court  remarked  :  "  The  Code 
"  of  Criminal  Procedure  extends  only  to  British  Territory,  and 
"  Section  66  assumes  the  offence  therein  indicated  to  have  been 
"  committed  within  a  district,  i.  e.,  within  a  local  jurisdiction 
"  created  by  the  Code.  Section  2  of  the  Penal  Code  limits  the 
"  application  of  that  law  to  offences  committed  in  British  India, 
u  and  Pirtai  (the  accused)  does  not  belong  to  any  class  made 
"  punishable  by  British  Courts,  by  a  special  law,  as  contemplated 
"  by  Section  3." 

"With  regard  to  the  third  point,  I  consider  that,  if  the  property 
was  stolen  from  complainaut's  Fort  in  Sadhowal,  it  did  not  cease 
to  be  stolon  property  by  being  taken  to  Pattiala,  and  that  when 
found  there  by  the  Police  aud  brought  back  to  British  Territory,  it 
still  remained  stolen  property.  Assuming  the  facts  to  be  as 
alleged,  it  would  be  property  produced  before  the  Magistrate  re- 
garding which  an  offence  appeared  to  have  been  committed,  and 
there  can  be  no  doubt,  I  think,  that  the  Magistrate  would  be  com- 
petent to  deal  with  it  under  Section  418,  Criminal  Procedure  Code. 

I  would  direct  the  Magistrate  that  he  has  no  jurisdiction  to 
try  Deva  Singh  and  Chattar  Singh  for  abetment  of  theft  on  the 
facts  found,  and  would  decline  to  interfere  ou  the  other  points 
raised  by  Mr.  Spitta. 

Plowden-,  J. — On  the  first  of  the   three  points   taken  by  the  5th  April  187S. 
Counsel  for  the  applicants,  it  is  clear  that  a  commission  cannot  be 

I  uuder  Section  330  of  Act  X  of  1872  for  the  examination 
of  a  witness  who  is  not  within  the  limits  of  British  India. 

The  operation  of  the  Code  is  limited  to  British  India,  and  it 
contains  no  provision,  similar  to  that  in  Section  76  of  Act  X  of  I 
(the  High  Courts  Criminal  Procedure  Act),  for  the  examination  by 
commission  of  a  witness  in  the  territories   of  a  Native   Prince   or 
State  in  India  iu  alliance  with  Her  Majetty. 
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The  next  point  is  whether  a  person  not  a  British  subject,  ifl 
liable  to  be  punished  by  a  Criminal  Court  in  British  India  for 
acts  committed  by  him  in  a  Native  State,  and  alleged  to  constitute 
an  olfence  punishable  under  the  Penal  Code. 

It  is  to  be  observed  that  it  is  provisionally  found  by  the 
Magistrate  that  Deva  Singh's  acts  were  wholly  committed  in  the 
Pattiala  State,  and  that  he  at  no  time  personally  entered  British, 
Territory. 

The  Magistrate  has  answered  this  question  affirmatively ;  but 
I  think  it  is  clear  that  it    should    be   answered   in   the    negative. 
"No   proposition   of  law"    says   Lord   Chief  Justice    Cock  bur  a> 
in  the    Franeonia  case    "can  be    more 
L.  Ii.  2  Ex.  Dn.  160.  «  incontestable  or  more  universally  ad- 

**  mitted  than  that,  according  to  the  general  law  of  nations,  a 
"  foreigner  cannot  be  held  criminally  responsible  to  the  law  of  a 
"  nation  not  his  own  for  acts  done  beyond  the  limits  of  its 
"  territory." 

"  The  power  of  this  country  "  said  Dr.  Lushington  "  is  (o 
"  legislate  for  its  subjects  all  the  world  over,  and  as  to  foreigners 
"  within  its  jurisdiction,  but  no  further." 

"  This  rule  must,  however,  be  taken  subject  to  this  qualifi- 
"  cation,  namely,  that  if  the  Legislature  of  a  particular  country 
"  should  think  fit,  by  express  enactment,  to  render  foreigners  sub- 
"jectto  its  law  with  reference  to  offences  committed  beyond 
"  the  limits  of  its  territory,  it  would  be  incumbent  on  the  Courts 
"  of  such  country  to  give  effect  to  such  enactment,  leaving  it  to 
"  the  State  to  settle  the  questiou  of  international  law  with  the 
"  Governments  of  other  nations." 

The  power  of  the  Indian  Legislative  Council  to  maks  laws 
and  regulations  is  derived  from  the  Imperial  Parliament,  and  is 
confined  within  limits,  narrower  than  those  described  in  the 
proposition  of  Dr.  Lushington  above  quoted;  but  those  limits 
are  defined  in  conformity  with  the  general  principle.  When  the- 
Indian  Penal  Code  was  passed  in  1860,  the  Legislative  authority 
of  the  Governor-General  of  India  iu  Council  was  defined  in  Sec- 
tion 43  of  the  Statute  3  and  4  William  IV  C.  85,  which,  by  Sec- 
tion 43,  enacted  that  "  the  said  Governor-General  in  Council  shall 
"  have  power  to  make  laws  and  regulations  for  all  persons,  ivhe- 
"  ther  British  or  native,  foreigners  or  others  and  for  all  Courts  of 
"justice  whether  established  by  His  Majesty's  Charters  or  other- 
"  wise  and  the  jurisdiction  thereof,  and  for  all  places  and  things 
"  whatsoever  within  and  throughout  the  whole  and  every  part  of 
"  His  Majesty's  Indian  territories  and  for  all  servants  of  the  said 
"  Company  within  the  dominions  of  Princes  and  States  in  allianoo 
"  with  the  said  Company."  Though  a  judicial  opinion  appears  to 
have  been  expressed  to  the  contrary  in  the  case  of  Queen  v. 
Aloo  Ram  (Perry's  Oriental  Cases,  531),  I  think  the  subsequent 
course  of  Imperial  legislation  shows  that  the  latter  set  of  words 
I  have  underlined,  were  intended  to  relate  to  the  earlier  words 
underlined  in  the  Section  above  cited,  (see  also  VII  Bom.  II, 
C.  Hep.,  Criminal  Cases,  p.  108). 
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The  Statute  above  cited  was  repealed  iu  1861,  and  the  Gover- 
nor-General in  Council  is  now,  by  the  enactment  marginally  noted, 
24  and  25  Vie.  Cap.  67,     empowered   to  make  laws   and  regula- 
Section  22.  tions  for  all  persons,  whether  British  or 

native,  foreigners  or  others,  and  for  all  Courts  of  Justice  whatever, 
and  for  all  places  and  things  whatever  within  the  territories 
under  the  dominion  of  Her  Majesty  at  the  date  of  the  passing  of 
the  Indian  Council's   Act  of  1861,  and  for  all  British   Subjects  of 

_.     _       _   _  Her  Maiestv    within  the    dominions  of 

28  Vic.  Cap.  17,  Sect  ion  1.     -r>  •         J     ,"c,   A  T    i:     •       ir 

1       '  Princes  and  States  in  Inaia  in  alhauce 

with  Her  Majesty  whether   in  the    service   of  the   Government  of 
32  and  33   Vic.  Cap.  98,     India  or  otherwise,  and  for   all  persons 
Section  1.  being   native   Indian   subjects   of  Her 

Majesty  without  and  beyond,  as  well  as  within,  the  Indian  terri- 
tories uuder  the  dominion  of  Her  Majesty.  There  is  no  power 
conferred  in  auy  of  these  Statutes  to  legislate  for  foreigners  beyond 
the  British  Territories  in  India.  It  is,  therefore,  to  be  expected 
and  it  will  be  found  to  be  the  case  that  there  is  no  express  enact- 
ment by  which  the  Indian  Legislature  assumes  to  render 
foreigners  subject  to  the  criminal  law  of  British  India  with 
reference  to  Acts  committed  by  them  beyond  the  limits  of 
British  India.  The  intra-territorial  operation  of  the  Indian  Penal 
Code  extends,  by  Section  2,  to  every  person  without  distinction  of 
race  or  nationality  for  every  act  or  omission  coutrary  to  the 
provisions  thereof  of  which  he  shall  be  guilty  within  the  said 
territories,  after  a  date  long  since  past.  The  general  extra-terri- 
torial operation  of  the  Code  is  described  in  Section  3,  which  enacts 
that  any  person  liable  by  any  law  passed  by  the  Governor-Gene- 
ral of  India  in  Council  to  be  tried  for  an  offence  committed  beyond 
the  limits  of  the  territories  uuder  the  dominion  of  Her  Hajesty, 
shall  be  dealt  with  according  to  the  provisions  of  the  Code  for 
any  act  committed  beyond  the  said  territories,  iu  the  same 
manner  as  if  such  act  had  been  committed  within  the  said  terri- 
tories. 

It  follows  that  persons  who  answer  a  giveu  description  are  to 
be  liable  to  punishment  under  the  Code  for  auy  act  committed 
by  them  beyond  the  said  territories. 

That  description  is  persous  liable  by  any  law  passed  by  the 
Indian  Legislature  to  be  tried  for  an  offence  committed  beyond 
the  limits  of  these  territories.  But  a  foreigu  subject  does  not  answer 
to  the  description.  There  is  no  law  passed  by  the  Indian  Legislature 
which  renders  a  foreigner  liable  to  be  tried  for  an  offence  committed 
beyond  th3  limits  of  British  India.  The  Code  of  Criminal  Procedure 
does  uot  itself  deal  with  the  liability  of  any  person  to  be  tried  for 
acts  committed  beyond  the  limits  of  British  Territory  in  India. 
Act  XI  of  1872  provides  for  the  liability  to  trial  of  British  sub- 
jects for  offences  committed  by  them  in  places  beyond  the  limits 
of  British  India,  but  makes  no  such  provision  as  regards  foreigu 
subjects. 

The  acts   of  a    foreisrnor  committed   by  him  in  territory 
yon  1  the    limits  of    British  India  do  not,  therefore,  constitute  an 
offence  against  the  Penal  Code  of  British  India,  an  1,  consequently, 
a  furtiiguer  cannot  be  held  criminally  responsible  uuder  that  Code 
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by  the  tribunals  of  this  country  for  acts  committed  by  him  beyond 
its  territorial  limits. 

Hitherto,  it  has  been  assumed  that  the  acts  done  by  Deva 
Singh  were  committed  wholly  in  foreign  territory,  and  that  ho 
personally  did  not  enter  British  Territory.  The  question  con- 
sidered has  been  :  Do  these  acts  constitute  Deva  Singh  guilty 
of  an  offence  for  which  he  can  be  punished  in  a  Criminal  Court  in 
British  India?  But  it  is  a  distinct  question  where  were  these  acts 
committed  in  legal  contemplation. 

It  was  argued  for  the  Crown,  that  in  legal  contemplation  these 
acts  were  committed  in  British  Territory  and  that  Deva  Singh 
was  liable  to  be  tried  and  punished  in  respect  of  these  acts  a3 
being  an  offence  committed  by  him  in  British  Territory,  that  is  in 
the  Karnal  District,  even  though  he  never  personally  entered  the 
territory  or  district. 

This  contention  involves  the  affirmation  of  this  proposition, 
that  a  person  not  a  British  subject  may  be  guilty  of  an  offence 
in  British  India,  though  he  be  personally  beyond  the  territorial 
limits  of  British  India  at  the  time  of  committing  the  acts  which 
are  alleged  to  constitute  the  offence.  This  proposition  cannot,  in 
my  opinion,  be  correctly  affirmed.  It  may  be  assumed  for  the 
purpose  of  argument  that  a  complete  offence  can  be,  in  legal 
contemplation,  committed  by  a  person,  personally  beyond  the 
British  Territory  by  reason  of  acts  done  by  him.  But  even 
upon  that  assumption,  it  is  not,  when  the  person  is  not  a 
British  subject,  conclusive  on  the  question  whether  the 
person  by  whom  these  acts  were  committed  in  legal  contempla- 
tion in  British  Territory,  is  guilty  of  an  offence  against  the  law 
of  British  India. 

When  it  is  sought  to  punish  a  person  who  is  not  a  British 
subject  as  an  offender  in  respect  of  a  certain  act,  the  question  is 
not  "  where  was  the  act  committed,"  but  "was  the  person  at  the 
time,  when  the  act  was  done,  within  the  territory  of  British  India." 
For  if  he  was  not,  the  act  is  not  an  offence,  the  doer  of  it  is  not 
liable  to  be  punished  as  an  offender,  and  he  is,  therefore,  not  sub- 
ject to  the  jurisdiction  of  Criminal  Courts,  which  are  established 
for  the  sole  purpose  of  enquiring  into  and  trying  offences  with  a 
view  to  punishing  offenders.  Any  one  who  desires  to  investigate 
the  reason  why  a  foreigner  is  not  an  offender,  unless  he  is  within 
the  territory  of  the  power  against  whose  law  he  is  alleged  to  have 
offended  by  acts  committed  within  its  territory,  and,  which  but 
for  such  personal  absence  would  have  been  an  offence  against 
that  law,  should  read  and  study  the  admirable  judgment  of  Lord 
Chief  Justice  Cockburn  in  the  case  of  li.  v.  Keyn.  (The  Franco- 
nia  case,  L.  11.  2  Ex.  Dn.  Go). 

It  is  there  clearly  shown  that  the  question  is,  as  I  have  stated 
it  to  be:  "  Was  the  person  within  the  territory  when  the  act  was 
"  done"?  He  puts  the  matter  briefly  thus: — "  It  is  only  for  acts 
"  done  when  the  person  doing  them  is  within  the  territory  over 
"  which  the  authority  of  British  law  exteuds,  that  the  subject  of 
"  a  Foreign  Slate  owes  obedience  to  that  law  and  can  be  made 
"amenable  to  its  jurisdiction." 
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This  proposition  is  equally  true  of  British  Indim  law.  It 
is  certain    that*the    general  provision  Q    2  of   the  Penal 

Code  is  personal  in  its  form  declaring  the  liability  to  punishment 
of  every  person  for  every  act,  contrary  to  its  provisions  of  which 
he  shall    I  not    for  every  act   committed   by  him,  within 

the  territory  of  British  India.  I  desire  not  to  be  understood  to 
iutimate  or  to  leave  room  for  the  inference  that  I  entertain  an 
opinion,  that  the  Legislative  Council  of  India  has  no  authority  to 
make  a  valid  law,  binding  upon  the  Courts  of  India,  by  which 
foreigners  should,  be  made  amenable  to  the  jurisdiction  of  the 
Courts  of  this  country  and  liable  to  punishment  as  offenders  by 
reason  of  their  acts  committed  wholly  in  British  India,  or  partly 
in,  and  partly  beyond,  British  India,  they  being  at  the  time  of 
committing  such  acts  personally  beyond  the  territorial  limir 
British  India.  1  merely  pronounce  the  opinion  that  the  Indian 
latnre  has  not  hitherto  enacted  any  law  which  renders  the 
subject  of  a  Foreign  State  punishable  as  an  offender  against  the 
Penal  Code  for  acts  committed  by  him  in  British  Territory,  he 
being  at  the  time  of  committing  them  personally  beyond  British 
Territory.  In  this  case  it  has  not  yec  been  found,  either  as  a 
matter  of  fact  or  of  law,  that  Dcva  Singh's  acts  were  committed 
in  British  Territory  in  whole  or  in  parr,  and  it  is  not  material  to 
>n  the  view  of  the  law  iibove  stated,  unless  it  be 
that  De.va  Sing  was  personally  within  British  Territory  when 
he  committed  the  a  a  held,  the   Magistrate 

cannot  lawfully  convict  Deva  Singh  of  an  offence  punishable  under 
the  Penal  Code. 

On  the  third  point,  I  entirely  agree  with  my  learned  col- 
league's opinion. 

I  would,  accordirgly,  pass  an  order  directing  the  Magistrate 
to  dispose  of  the  case  now  pending  before  him,  being  guided  in 
matters  of  law  by  the  judgment  we  have  pronounced,  and  re- 
ject the  application  of  Mr.  Spitta  on  the  first  and  third 

Smyth,  J. — In  my  previous  remarks,  I  abstained  from  going  5ih  April  1878. 
into  the    q  f  whether,  if  nally    in 

immitted  acts  in  British   India,  which,  if  I 
had  been    committed  by    a  person    in  British    India,  would    have 

•    the  Indian    Penal  uch 

varus  in  British  India,  he    would  be  amenable 
o    the  jurisdiction    of  our    Criminal'  I  ab- 

stained from    considering  that 

before  us  as  a  Court  1  the  facts  as  fonn 

the  Magistrate,  and  the  facts  as  found  by  the  Magistrate  wore  that 

ted  the  a<  >  oust 

him  v.  daaud    while.  tally  in  the  Pattinla 

theact  y  him  in  Bri- 

ly  at  Pattiala,     Oa 
:s  co-accused  in  !'.: 
the  comna  from 

the    i  li.    Dn., 

.id    to  Coi 
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an  act  in  British  India.  "  The  reasoning  is  in  this  way:  A  letter 
"  is  intended  to  act  on  the  mind  of  the  recipient,  its  action  upon 
"  his  mind  takes  place  when  it  is  received.  It  is  like  the  case 
"  of  the  firing  of  a  shot  or  the  throwing  .of  a  spear.  If  a  shot 
"  is  fired  or  a  spear  thrown  from  a  place  outside  the  bonndary  of 
"  a  county  into  another  county,  with  inteut  to  injure  a  person 
"  in  that  county,  the  offence  is  committed  in  the  county  with- 
"  in  which  the  blow  is  given;  so  with  a  letter." 

As  the  finding  of  the  facts  by  the  Magistrate  was  only  a 
provisional  one,  and  as  he  may,  on  reconsideration,  find  that  Deva 
Singh  while  at  Pattiala  did  commit  acts  in  British  Territory,  I 
think  that  my  learned  colleague  has  rightly  raised  the  question 
of  whether,  assuming  Deva  Singh  to  have  committed  acts  in 
British  India,  he  being  at  the  time  of  such  commission  in  Pattiala 
Territory  and  \  foreigner,  he  would,  if  afterwards  in  British  India, 
be  amenable  for  such  acts  to  the  jurisdiction  of  the  British  Courts. 
That  question  has  been  fully  discussed  by  my  learned  colleague, 
and  in  the  conclusion  come  to  by  him  upon  it,  I  concur. 


Revision  Side. 


No.  21. 

THE  CROWN",  ■ 

Versus 
SAWAN  AND  WAZIRA,— ACCUSED. 

Case  No.  205  of  1878. 
(  Plowden  and  Smyth,  JJ.  ) 

Criminal  Procedure  Code   (Act  X of  19,12),  Section   418.— Order  for 
disposal  of  stolen  property. —Bo na-fide  purchaser. —In  a  summary  pr< 
ino-  under  Section  418  of'the  Criminal    Procedure  Code,  where  stolen  pro- 
perty is  in  the  possession  of  a   bond  fide  parchas  tor  a 
Magistrate  to  pass  is   to  leave  the  property   in  the   purchaser's  poesi 

tg  the  complainant  to  take  such  steps  as  he  may  think  proper  to 
establish  his  title  us  owner  and  recover  possession  from  t.. 

Case  referred  hy    Commissioner,  Amritsar,  under  Section  296, 
Criminal  Procedure  Code. 

A  mare  belonging  to  one  Sultan  Ahmed  of  Sialkot  was 
stolen.  The  thieves,  Sawan  and  Wazira,  were  tracked  to  Amritsar 
and  there  let  the  mare  loose.  The  accused  were  captured  and 
tried  in  Sialkot.  The  mare  was  caught  by  the  Police  and  sold 
by  auction  at  Amritsar  to  one  Imamdin. 

Mr.  Trafford,  Magistrate  of  the  1st  class,  in  the  Sialkot 
District,  in  sentencing  the  accused,  further  ordered  the  mare 
to  be  restored  to  the  original  owner,  Sultan  Ahmed. 

The  Commissioner  reported  the  ease  for  revision  on  the 
ground  that  the  order  for   restoration  of   the  mare  to  the  original 
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owner  was,  under    the    Chief  Court's  Criminal  Ruling    No.  7    of 
1872,    illegi      '  -  shonld,    the 

red,    remain  with  the    auction  purchaser  as 
he  bought  her  in  market  overt. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Plovtdev,  J. — It  appears    that  the  mare  of  the  complainant  30  th  May  1878. 
s  found  impounded  and  sold    by    the    Police  at 

auction  under  the  Cattle  T  Act,  1871. 

by    Imamdin,  and    resold    by    him  to   one   Nur  Khan,    in  whose 
possession  she  was  found. 

There    is   nothing   to  show   that  these  two  purchases,  wh 
were  clearly  for  valuable    consideration,  were  otherwise  than  bond 
s,  the  first   beiug  at  an   auction   sale  held  under  the 
power  given  by  the  Act. 

Tina  being  so,  we  consider  the  Magistrate,  in  a  summary 
proceeding  under  Section  418  of  the  Criminal  Procedure  Code, 
should  not  have  made  an  order  directing  possession  of  the  pr 
party  to  be  taken  away  from  the  bond  fide  purchaser.  The  qu 
tion  whether  the  complainaut,  under  the  circumstances,  continued 
to  he  the  owner,  ur  whether  the  purchaser  at  the  auction  under 
the  Cattle  Ti  71,  had  become  the  owner  was  a  question 

ou    which   there   is  room   for  d  .   and  which   could  not  he 

finally  decided  by  the  Magistrate's  order. 

The  mare  being  apparently  in  the  possession  of  a  bond  fids 
purchaser,  we  think  the  right  order  would  have  been  to  leave  the 
mare  in  bi  n,  and  the  complainant  to  take  such  ate] 

he  might    think  proper  to  establish   his  title   as  owuer  and  to  re- 
cover .n  from  the  purcha 

On  the  question  of  title,  we  express  no  opinion;  but  we  consider 
that,  under  the  circumstances,  the  purchaser  had  the  superior  claim 

■  the 
rder   directing  the  mare  to  be  made  over  to  the 
■  lainant. 

may  further  point  out  that  the  judc              I   this  Court, 

(Criminal  Judgment  1872,)  cit    i  ::i  the 

order  of  re  the 

►erty    passes  to  apu                            "ket 

In  thai  ider- 

the  Indian  Contract  Act,  th<  ieral 

■  title  and  the  transfer  of  tit!  m  in, 

tains    no    exception    of  sales    in    market 

The  question  of  title  in  the  pn 

the    pro'«  .    the  Contract 

Sectiou  2). 
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No.  22. 

THE  CROWN   Versus  MADHO  SINGH,  ACCUSED.  I  Revision  Side. 

Case  No.  178  of  1878. 
(Smyth  and  Elsmie,  JJ.) 

Indian.    Penal  Code.   Section*  309.     320  and    826     Rmmatmlttion — 

iHrirmux  hurt  routed  by  a  man  to  himself. — Accused  emasculated  himself 
and  was  convicted  under  Section  309.  Indian  Penal  Code. — Held  that  the 
conviction  under  Section  309.  was  illegal. 

Held,  further,  that  accused  could  not  be  convicted  of  causing  grievous 
hurt  to  himself  under  Section  325,  Indian  Penal  Code. 

Case  reported  by  Deputy  Commissioner,  Jhelum,  under  Section  296, 
Criminal  Procedure  Code. 

The  accused,  in  order  the  better  to  prosecute  his  devotions, 
cut  off  his  private  parts,  and  on  conviction  by  Irshad  All,  Tahsil- 
dar  of  Chakwal,  exercising  the  powers  of  a  Magistrate  of  the  2nd 
in  the  Jhelum  District,  was  sentenced,  by  order  dated  7th 
February  1878,  under  Section  309  of  the  Indian  Penal  Code,  to 
three  months'  simple  imprisonment. 

The  proceedings  were  forwarded  by  the  Deputy  Commissioner 
for  revision  on  the  following  grounds  : — 

"  The  accused  had  no  intention  to  commit  suicide.  Under 
"  religious  enthusiasm  he  certainly  did  a  very  dangerous  act. 

"  I  also  doubt  whether  it  would  be  right  to  convict  a  man 
"  of  causing  grievous  hurt  to  himself.  In  this  event,  a  man  could 
u  be  punished  much  more  severely  for  causing  grievous  hurt  to 
"  himself,  than  he  can  for  an  attempt  at  suicide." 

The  judgment  of  the  Chief  Court  was  delivered  by 

Elsmie,  J. — We  are  of  opinion  that  this  conviction  cannot  oi-i  March  1878 
be  sustained.  There  was  clearly  no  intention  to  commit  suicide; 
the  act  was  not  ordinarily  likely  to  cause  death,  nor  do  we  think 
that  a  man  can  commit  the  offence  of  grievous  hurt  on  his  own 
person.  The  definition  of  hurt  contained  in  Section  319,  Indian 
Peual  Code  appears  to  contemplate  the  causing  of  pain  tire,  by 
oue  person  to  another.  A  man  cannot  attempt  to  murder  him- 
self. All  attempts  to  take  his  own  life  would  come  under  the 
category  of  attempt  to  commit  suicide  for  which  an  express  and 
iparatively  light  punishment  is  provided  (Section  309.  Indian 
Penal  Code)  and   not  under  Section  307,  Indian  Penal  Code. 

Tf  the  preceding  view  were    not    held,  the    anomalous  result 
pointed  out  by  the  Magistrate  of  the  District    would    ensue,    i 
that  a  man  could  be  punished  much    mere  for    causing 

grievous  hurt  to  himself  than  he  can  be  fur  an  attempt    to    com- 
mit suicide. 

We  set  aside  the  couvictiou  and    seutence,    and  direct    the 
release  of  the  accused. 
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No.  23. 

MUHAMMAD  ALI,— (Accused)— APPELLANT, 
Appellate  Smr,  I  Versus 

THE  CROWN— (Prosecutor,)— RESPONDENT. 

Case  No.  31  of  1878. 

(Plowden  and  Elsmie,  JJ.) 


,1 


Criminal  Procedure  Code  (Act  X  of  1872)  Section  458— Joint  trial  of 
accused  persons. —  Power  of  Appellate  Court  to  order  re-trial  of  one  of  Seve- 
ral persons  who  have  been  jointly  tried  and  convicted. —  Admissibility  of 
evidence  of  other  accused  upon  such  rc-trial. — Evidence  Act,  Sect  inn  1  IS. 

Held  that,  where  two  persons  are  jointly  charged  and  tried  under  the 
provisions  of  Section  168  of  the  Criminal  Procedure  Code  and  are  coh- 
victed,  and  a  new  trial  is  afterwards  ordered  of  one  of  such  persons,  the' 
other  person  can  Upon  such  trial  be  lawfully  examined  as  a  witness. 

Appeal  from  order  of  Deputy  Commissioner,  Gujrat,  dated  3rd 
November  1877. 

The  following  judgments  were  delivered  by  the  Chief 
Court  :— 

18th  March  1878.  Elsmie,  «L— Iu  this  case  Muhammad  Ali,  accused  II,  who  was 
charged  with  abetment  of  the  offence  described  in  Section  328, 
Indian  Penal  Code,  has  appealed.  Nor  Shah,  accused  I,  who  was* 
charged  with  having  administered  the  drug  has  not  appealed. 
As  the  two  prisoners  were  being  tried  at  the  same  time  on  different 
charges,  viz.  Section  328,  and  328—109  respectively,-  the  Magis- 
trate appears  to  have  been  in  error  iu  holdiug  that  the  statement 
of  accused  I  could  be  accepted  as  evidence  against  accused  II, 
under  the  provisions  of  Section  30  of  the  Evidence  Act. 

If  we  take  away  the  statement  of  accused  I  from  the  whole 
of  the  evidence  against  accused  II,  very  little  indeed  remains  on 
which  to  found  a  conviction.  It  may  be  taken  as  proved  that 
some  croton  seeds  were  discovered  iu  the  house  where  Muham- 
mad Ali,  accused  II,  lived,  and  that  he  admitted  that  the  seeds 
belonged  to  liim,— see  the  evidence  of  Alidad,  No.  5>  for  the  pro- 
secution. But  without  the  statement  of  accused  I,  it  can  hardly 
be  said  to  be  proved  that  Mitha  and  his  family  were  poisoned 
by  croton.  The  Civil  Surgeon  says  that  croton  causes  profusef 
purging  and  vomiting,  but  there  is  nothing  in  the  recorded  evi- 
dence to  show  that  purging  followed  the  administration  of  the* 
drug  by  accused  I.  Iu  the  police  papers  it  is  expressly  stated 
that  there  was  no  purging.  One  only  of  th^e  poisoned  family  had 
a  single  motion  after  the  meal  had  been  eaten. 

Under  these  circumstances,  had  I  been  disposed  to  agree  with 
the  Magistrate  in  thinking  that,  according  to  the  complainant  and 
the  police,  the  real  instigator  of  the  crime  was  Mussummat.  Gaiuab 
Bibi,  1  should  have  been  content  to  propose  that  tins  Court  should 
accept  the  appeal  and  acquit  the  appellant.    But  on  examining  tin* 
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police  papers  I  fiud  that  Mitha  in  the  first  instance  expressly 
charged  appellant  and  gave  probable  reasons  for  the  enmity.  This 
fact  is  supported  by  the  evidence  uf  Muhammad,  witness  No.  3  for 
prosecution,  who  distinctly  says  that  Mitha  charged  appellaut  at 
once.  There  is  therefore  good  pnmd  facie  ground  for  believing  • 
that  Mitha  has  beeu  persuaded  by  mutual  friends  to  drop  this  ' 
charge  against  an  influential  person  and  has  thereby  rendered  him- 
self liable  to  prosecutiou  on  alternative  charges  of  giving  false  evi- 
dence before  the  Magistrate  or  giving  false  information  to  the  police. 

Under  Section  280,  Act  X  of  1872,  as  amended  by  Section 
Let  XI  of  187-1-,  it  is  now  competent  to  this  Court  on  the 
appellate  side  to  order  a  re-trial.  I  would  therefore  pass  such  an 
order  in  regard  to  Muhammad  Ali,  pointing  out  to  the  Magistrate 
that  as  Nor  Shah,  accused  I,  has  accepted  his  conviction,  no  ob- 
jection exists  to  taking  his  evidence  ou  solemn  affirmation  at  the 
new  triaL 

Plowden*,  J. — The  appellant  Muhammad  Ali  and  one  Xur  13th  April  1S7S. 
Shah  were  jointly  tried  by  the  Magistrate  of  the  District  of  Guj- 
rat,  the  former  upon  a  charge  under  Sections  328 — 109,  and  the 
latter  upon  a  charge  under  Section  328,  and  both  were  convicted. 
Muhammad  Ali  has  appealed  to  this  Court,  but  Xur  Shah  has 
preferred  no  appeal  and  the  time  for  appealing  has  expired. 

The  Magistrate  has  taken  into  consideration  against  Muham- 
mad Ali  the  statement  made  by  Xur  Shah  iu  his  examination  by 
the  Magistrate,  and  in  doing  so  he  has  undoubtedly  used,  as  evi- 
dence against  the  appellant,  statements  which  could  not  lawfully 
be  considered  against  bim.  Apart  from  Xur  Shah's  statement,  the 
evidence  recorded  is,  as  my  learned  colleague  has  also  point- 
ed out,  insufficient,  but  there  is  at  the  same  time  reason  to  be- 
lieve that  the  appellant  was  concerned  with  Nur  Shah  in  the 
offence  of  which  the  latter  has  been  convicted.  My  learned  col- 
league accordingly  proposes  to  direct  a  new  trial  of  Muhammad 
Ali,  and  has  pointed  out,  for  the  information  and  guidance  of  the 
Magistrate,  that  Xur  Shah  may  lawfully  be  examiued  as  a  witness 
at  the  new  trial. 

Upon  consideration,  I  coucur  in  the  view  of  the  law  express- 
ed by  my  learned  colleague  on  this  point.  The  precise  question 
is  whether,  if  two  persons  are  jointly  charged  and  tried  under  the 
provisions  of  Section  458  of  the  Criminal  Procedure  Code  and 
are  convicted,  aud  a  new  trial  is  afterwards  ordered  of  one  of 
such  persons,  the  other  person  can,  upon  such  trial,  be  lawfully 
examined  as  a  wituess. 

I  put  this  question  in  this  form  because  it  seems  to  me 
beyond  doubt  that  the  Court  is  competent  to  order  a  new  trial  of 
the  appellaut  alone,  when  of  two  accused  persona  jointly  tried, 
only  one  appeals.  There  is  neither  reason  nor  rule  for  the  posi- 
tion that  under  such  circumstances  a  new  trial  must  be  ordered 
of  both  persons. 

Then  the  question  is,  whether  on  such  trial,  a  person  who  was 
at  the  first  trial  jointly  ehsrged  and  tried  aud  convicted  can  law- 
fully be  examined  as  a  witi. 
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Now,  so  far  as  the  law  of  evidence  affects  the  question,  there- 
is  no  doubt  that  an  accused  person  is  not  incompetent  to  testify 
for  or  against  another  person  jointly  charged  with  him,  merely  by 
reason  of  his  being  an  accused  person.  Primd  facie  all  persons  are 
competent  to  testify,  and  there  is  no  provision  in  Section  118  or 
elsewhere  in  the  Evidence  Act  which  renders  an  accused  person 
incompetent  to  testify. 

It  may  be  conceded  for  the  present  purpose  that  one  of  two- 
accused  persons  jointly  charged  cannot,  while  they  are  being 
jointly  tried,  be  lawfully  examined  as  a  wituess  either  for  or  against 
the  other.  If  this  be  so,  it  is  so  not  because  of  incompetency  in  the 
accused  person,  as  such,  but  because  of  the  positive  rules  of  Crimi- 
nal Procedure,  that  is,  because,  by  Section  331  of  the  Criminal 
Procedure  Code,  all  witnesses  in  a  Criminal  Court  must  be  exami- 
ned upon  oath  or  affirmation  or  otherwise  according  to  the  law 
for  the  time  being  in  force  in  relation  to  the  examination  of 
witnesses,  and  because,  by  Section  345  of  the  Code,  no  oath  or 
affirmation  shall  be  administered  to  the  accused  person. 

I  say  this  may  be  the  case  in  respect  of  two  persons  being 
jointly  tried,  without  expressing  an  opinion  as  to  whether  it  is 
so,  first,  because  it  is  not  now  necessary  to  decide  the  point,  and 
secondly,  because  it  is  not  certain  that  the  Section  last  quoted  oper- 
ates further  than  to  disqualify  an  accused  person  from  testifying 
as  a  witness  for  or  against  himself. 

But  I  think  it  is  clear  that,  even  if  it  be  conceded  that  an 
accused  person  cannot  lawfully  testify  for  or  against  another  w ho- 
is being  jointly  tried  with  him,  since  the  incapacity  arises,  if  at 
all,  from  the  positive  rides  in  Sections  331  and  345  of  the  Pro- 
cedure Code  alone,  it  continues  only  so  long  as  the  person  whose 
testimony  is  required  is  in  the  position  in  which  alone  these 
Sections  are  applicable  to  him,  that  is  to  say,  in  the  position  of  a 
person  himself  upon  his  trial.  Iu  the  present  case,  it  is  clear 
that,  on  the  new  trial,  Nur  Shah  will  no  longer  be  an  accused 
person  but  a  convict  who  has  been  sentenced.  However  that  cir- 
cumstance may  affect  the  weight  of  evidence  when  given,  it  seems 
to  me  clear  that  there  is  nothing  in  the  Evidence  Act  or  in  the 
Criminal  Procedure  Code  which  renders  his  examination  as  a  wit- 
ness unlawful,  or  his  evidence  inadmissible  against  Muhammad 
Ali.  I  may  observe  that,  under  the  English  law  of  evidence  at 
common  law,  a  prisoner  who  had  pleaded  guilty  but  not  been 
sentenced  was  a  competent  witness  for  or  against  a  person  jointly 
indicted  with  him,  and  it  does  not  appear  ever  to  have  been  de- 
cided that,  at  common  law,  where  several  prisoners  are  being 
jointly  tried,  they  are  not  competent  and  compellable  to  give  evi- 
dence for  or  against  each  other. 

By  recent  statutes  the  disqualification  by  reason  of  infamy 
which  formerly  attached  at  common  law  to  an  accused  person 
Avho  had  been  convicted  and  sentenced  for  certain  offences,  has 
been  removed.  It  is  now  clear  that,  when  several  persons  aio 
jointly  indicted  and  one  of  them  is  convicted,  either  on  his  own 
confession  or  by  verdict,  and  sentenced  before  the  trial  of  the 
others  is  concluded,  the  prisoner  so  sentenced  is  rendered  coinp«- 
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tent  either  for  or  against  the  others.  And  a  witness  who  has  been 
previously  convicted  on  a  separate  indictment  is  clearly  rendered 
competent  by  Statute,  3  Rtiss.  on  Crimes,  621,  628.  These  are 
cases  which  resemble,  though  they  are  not  exactly  similar  to  the 
case  now  before  us.  • 

For  the  reasons  T  have  already  given  I  am  of  opinion  that 
there  is  no  valid  objection  to  the  order  proposed  by  my  learned 
colleague,  which,  in  other  respects,  seems  tome  appropriate  to  the 
circumstances  of  the  case  and  I  accordingly  concur  iu  it. 


No.  24. 

THE  CROWN  BY  SUBA, 

Versus 

I  ABDULLA,  II  MUSSUMAT  RAJJI,  III  MUSSUMAT 

GOURI,— ACCUSED. 

Case  No.  157  of  1S78. 
(Smyth,  J.) 

Appeal — Bight  of,  after  enhancement  of  punhhment  by  Chief 
Court. — A.  and  M.  R.  were  convicted  under  Section  i'JS  Indian  Penal  Code, 
and  sentenced  by  the  Board  of  Honorary  Magistrates  it  Amiitsar,  exercis- 
ing 2nd  Ul. >  to  pay  tines  of  Rs.  25  and  Rs.  5  respectively,  but 
preferred  no  appeal  The  Magistrate  of  the  District  reported  the  case 
under  .Section  2U6,  Criminal  Procedure  Code,  and  the  Chief  Court  enhanced 
the  punishment  by  six  months' rigorous  imprisonment.  Thereupon  A.  pre- 
ferred an  appeal  to  the  Chief  Court  against  the  conviction. 

Held,  that  as  the  conviction  was  by  the  Honorary  Magistrates,  the 
appeal  lay  under  Section  266,  Criminal  Procedure  Code,  to  the  Magistrate 
of  the  District. 

The  accused,  I  and  II,  in  this  case  were  convicted  by  the 
Board  of  Honorary  Magistrates  for  the  City  of  Amritsar  exercis- 
ing 2nd  Class  powers,  and  sentenced  on  28th  Jauuary  1878,  uuder 
Section  498,  Indian  Penal  Code,  to  pay  hues  of  Rs.  25  and  Its.  5 
respectively. 

The  accused  preferred  no  appeal  to  the  Magistrate  of  tho 
District.  That  officer  reported  the  case  under  Section  296,  Crimi- 
nal Procedure  Code  for  enhancement  of  punishment,  and  on  28th 
March  1878  the  sentence  was  enhanced  by  six  mouths'  rigorous 
imprisonment  by  Smyth  and  Elsinie.  JJ. 

Accused  Abdulla  wished  to  appeal,  and  filed  au  appeal  in 
the  Chief  Court. 

The  petition  of  appeal  presented  by  Abdulla  was   referred  to 

Smyth,  J.  for  orders  as  to  its  disposal,  with  a  note  by  the  Deputy 

jtrar  pointing  out  that  in  Criminal  Revision  Case  No.  759  of 

1877  it  Lud  been   held    by  Plowdeu  and  Smyth  JJ.,  that  a  fresh 


Revision  Side, 
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period  of  appeal  ran  from  the  passing  of  the  new  sentence  ;  but 
that  was  a  case  in  which  the  Magistrate  was  directed  to  sum- 
mon the  accusei  before  him  and  pass  the  sentence  which  the 
Court  indicated  in  its  order  as  the  appropriate  one, 

The  following  order  was  recorded  by 

f85th  May  1878.  Smyth,  J. — I   consider   the   appeal   should  be  heard  by   the 

Peputy  Commissioner.  The  sentence  passed  by  the  Honorary 
Magistrates  was  enhanced  by  this  Court,  but  the  conviction  was. 
by  the  Honorary  Magistrates,  and  the  appeal,  therefore,  under 
Section  266  Act  X  of  1872,  lies  to  the  Magistrate  of  the  District, 
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No.  25. 

GULZARI  MALL,— (Accused),— PETITIONER,  J 

Versus  \  Revision  Side. 

MALLA,— (Complainant),— RESPONDENT.  J 

Case  No.  830  of  1877. 
(Plowden  and  Smith,  JJ.) 

Cattle  Trespass  Act  I  of  1871,  Section  22 — Compensation  for  wrongful 
ftttmn. — Held,  that  the  award  under  Section  22,  Act  I  of  1871,  should  be 
by  way  of  reasonable  compensation  for  loss  caused  by  seizure  and  deten- 
tion of  cattle,  and  not  by  way  of  penalty  on  the  person  complained  against, 
or  of  an  award  of  general  damages  to  the  complainant. 

The  complainant  charged  Elahi  Buksh  and  Abdulla,  servants 
of  Gulzari  Mall,  with  illegal  seizure  of  cattle.  Gulzari  Mall,  while 
the  case  was  under  trial  before  the  Cantonment  Magistrate  of 
Jullundur,  of  his  own  accord  admitted  his  liability  for  the  actions 
of  his  servants,  and  took  all  the  responsibility  of  their  acts  on 
himself.  The  Cantonment  Magistrate  fiuding  the  seizure  to  have 
been  illegal,  ordered  that  Gulzari  Mall  should  pay  to  complainant 
Rupees  30  as  compensation  for  the  illegal  seizure  of  his  cattle, 
under  Section  22,  Act  I  of  1871. 

Gulzari  Mall  accordingly  applied  to  the  Chief  Court,  under 
Section  297,  Criminal  Procedure  Code,  for  revision  of  the  order 
of  the  Cantonment  Magistrate,  on  the  ground  that  a  master  could 
not  be  held  liable  under  Chapter  V,  Act  I,  of  1871,  for  the  Acts 
of  his  servants. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Plowden,  J. — It  is  plain  upon  the  record  that  the  petitioner  22nd  Feby.  1878. 
Gukari  Mall  accepted  the  respousibility  for  his  servants' acts,  and 
thereby  preveuted  the  complainant  from  getting  an  award  under 
Act  I  of  1871,  Section  22,  against  them.  We  do  not  think  we  are 
bound  under  these  circumstances,  sitting  on  the  revision  side,  to 
interfere  at  his  instance  to  set  aside  the  order  in  toto  upon  the 
ground  that  a  master  cannot  be  held  liable  uuder  Chapter  V  of 
Act  I  of  1871,  for  the  acts  of  his  servants. 

Whether  the  award  cf  compensation  can  be  upheld  is  a  dif- 
.  ferent  matter.  There  is  nothing  to  show  how  the  Magistrate 
arrived  at  the  amount  awarded,  Rs.  30,  which  strikes  us  as  a  large 
amount,  seeing  that  the  cattle  impounded  were  only  four  in  num- 
ber and  released  on  the  evening  of  the  same  day  they  were  seized, 
at  a  cost  to  the  complainant  of  only  one  rupee  for  fines.  It 
does  not  appear  that  there  were  any  other  fiues  or  expenses  levied, 
and  the  complainant  in  this  Court  only  estimates  his  own  loss  at 
Rs.  4,  saying  that  the  cattle  would,  if  sold,  on  the  date  of  seizure 
have  fetched  an  additional  rupee  a  piece. 

The  award  under  Section  22  of  the  Act  is  by  way  of  reason- 
able compensation  "  for  the  loss  caused  by  the  seizure  and  de- 
tention," and  not  by  way  of  a  penalty  on  the  person  complained 
against,  or  of  an  award  of  general  damages  to  the  complainant, 
and  we  find  nothing  iu  the  record  to  justify  an  award  of  a  larger 
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sum  than  Rs.  4  on  this  account  in  addition  to  Re.  1,  the  fine  paid 
for  release  of  the  cattle. 

We  therefore  reduce  the  total  amount  awarded  from  Rs.  30 
,    to  Rs.  5. 


No.  26. 
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1  Case  No.  99  of  1878. 

(Plowden  and  Elsmie,  JJ.) 

Indian  Penal  Code,  Section!') — Punishment — Transportation  for  life* 
—Under  Section  75  of  the  Indian  Penal  Code  a  Court  is  competent  to  sen- 
tence the  accused  to  transportation  for  life,  or  doable  the  amount  of  pun- 
ishment to  which  he  would  otherwise  have  been  liable. 

The  accused  in  this  case  was  sentenced  by  the  Sessions  JudgO 
Rawalpindi  Division,  under  Sections  411-75  of  the  Indian  Penal 
Code,  to  six  years'  rigorous  imprisonment,  Rs.  100  fine,  in  default 
one  year's  further  rigorous  imprisonment. 

The  Sessions  Judge  in  his  judgment  observed,  that  the  ac- 
cused was  tbe  sort  of  man  who  ought  to  be  transported  for  life, 
but  that  the  full  punishment  he  could  get  in  this  case  was  only 
six  years'  imprisonment  and  fine. 

The  accused  appealed  against  his  conviction  to  the  Chief 
Court.  The  appeal  was  rejected  at  a  preliminary  hearing  under 
Section  278,  Criminal  Procedure  Code,  by  Plowden,  J.,  and  the  case 
placed  before  a  Bench  on  the  revision  side  by  the  following  order: — - 

"  With  regard  to  the  Sessions  Judge's  observations  as  to  the 
proper  sentence,  place  this  case  before  a  Bench  on  the  revision 
side.  The  prisoner  was  liable  to  transportation  for  life  under 
Section  75." 

The  case  came  on  for  hearing  before  Plowden  and  Elamie,  JJ, 
The  judgment  of  the  Court  was  delivered  by 

11th  March  1878.  Plowden,  J. — It  seems  to  us  clear  that  the  Sessions  Judge 
would  have  sentenced  the  accused  to  transportation  for  life,  in- 
stead of  six  years'  imprisonment,  if  the  Sessions  Judge  had  not 
been  of  opinion  that  the  former  punishment  could  not  legally  be 
inflicted.  This  however  is  not  the  case,  as  Section  75  clearly 
says  that  the  accused  shall  be  subject  to  transportation  for  life 
or  double  the  amount  of  punishment  to  which  he  would  other- 
wise have  been  liable. 

Having  regard  to  the  Sessions  Judge's  opinion  as  to  the  ap- 
propriate punishment,  and  to  the  fact  that  the  accused  is  a 
desperate  character,  who  has  once  already  escaped  from  jail,  where 
he  was  under  sentence  for  two  offences  of  house-breaking,  we  set 
aside  the  sentence  of  imprisonment  and  substitute  for  it  a  sen- 
tence of  transportation  for  life. 
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No.  27. 

ALAM*  SHAH  — (Complainant),— PETITIONER,  ~] 

Vei'sus 

^Revision  Sidb. 
JEWAN,  MUSSAMMAT  AMIR  BIBI,   JAFFIR  SHAH   AND  | 

QASAM  SHAH— (Accused),— RESPONDENTS. 

Case  No.  671  of  1S77. 

(Plowden  and  Elsmie,  JJ.) 

Indian  Penal  Code,  Section  494. — Bigamy—  Marriage  by  wife  after 
absence  of  husband  for  four  yearn— Duty  of  Criminal  Court  to  decide  ques- 
tion of  marring?. — A  Criminal  Court  is  bound  to  decide  the  question  of 
•marriage  when  it  is  essential  to  the  decision  of  the  question  whether  an 
offence  has  been  committed  or  not. 

The  doctrine  of  a  certain  school  of  Mahomedan  divines  in  regard  to 
the  competency  of  a  woman  to  marry  again  after  the  absence  of  her  hus- 
band for  four  years  does  not  entitle  a  woman  so  remarrying  to  the  benefit 
of  the  exception  to  Section  491  of  the  Indian  Penal  Code. 

Petition,  under  Section  297  of  the  Criminal  Procedure  Code,  for 
revision  of  the  order  of  Sheik  Arjamand,  Extra  Assistant  Com- 
missioner and  Magistrate  1st  Class,  Gujrat,  discharging  the 
accused. 

Protul  Chaudar  Chatterji  for  Petitioner. 

Sutherland  for  Accused. 

The  complainant  in  this  ease  claimed  to  he  the  husband  of 
Mussammat  Amir  Bibi,  Accused  No.  2,  and  charged  her  with 
having  committed  bigamy  by  marrying  Accused  No.  1  during  his 
(complainant's)  lifetime. 

It  appeared  that  complainant  married  Mussammat  Amir  Bibi 
6i  years  ago,  but  that,  before  the  marriage  was  consummated 
complainant,  went  away  from  his  home  on  service.  On  his  re- 
turn he  found  that  his  wife  had,  during  his  absence,  been  married 
to  Accused  No.  1  by  Accused  No.  3,  her  father ;  Accused  No.  4 
having  performed  the  service.  These  three  he  charged  with  abet- 
ment of  bigamy. 

The  Magistrate  found  that  the  previous  marriage  of  Mussam- 
mat Amir  Bibi  with  complainant  was  established,  aud  also  that 
she  married  Accused  No.  1  when  she  had  no  sufficient  ground 
for  supposing  that  complainant  was  dead,  but  he  discharged  the 
accused  on  the  ground  that,  according  to  a  certain  school  of 
Mahometan  divines,  a  woman  is  entitled  to  marry  again  if  she 
gets  no  news  of  her  husband  being  alive  for  four  years  ;  and  re- 
ferred complaiuaut  to  the  Civil  Courts  to  establish  his  marriage. 

Sutherland,  on  behalf  of  the  accused  referred  to  Section  79 
of  the  Indian  Penal  Code. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Elsmie,  J. — In  discharging  the  accused  persons  and  referring  25ht  March  1878. 
the  eomplaiuaut  to  a  Civil  Court  to  establish  the  fact  of  his  mar- 
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riage  with  Mussammat  Amir  Bibi,  the  Magistrate  has  acted  con- 
trary to  the  spirit  of  Judicial  Circular  No.  64,  in  which  it  was 
pointed  out  that,  under  the  existing  law,  a  Criminal  Court  has  no 
authority  to  refuse  to  decide  the  question  of  marriage  or  no  mar- 
riage when  it  is  essential  to  the  decision  of  the  question  whether 
an  offence  has  been  committed  or  not. 

Further,  it  appears  that  the  Magistrate,  in  referring  to  the 
doctrines  of  a  certain  school  of  Mahomedan  divines  in  regard  to 
the  competency  of  Mussammat  Amir  Bibi  to  marry  again  after 
her  husband  had  been  absent  for  four  years,  has  overlooked  Sec- 
tion 494,  Indian  Penal  Code,  the  exception  to  which  shows  that 
such  a  remarriage  could  only  be  entered  into  with  impunity,  after 
the  fulfilling  of  certain  conditions  and  after  a  continuous  absence 
on  the  part  of  the  husband  for  the  space  of  7  years.  We  set 
aside  the  order  discharging  the  accused  persons,  and  direct  that 
the  complaint  be  enquired  into  afresh  in  the  Court  of  the  Magis- 
trate of  the  district,  in  the  exercise  of  his  powers  under  Section 
36,  Criminal  Procedure  Code. 


No.  28. 

Revision  Side,    j  THE  CROWN,— Versus— FOV  J  BAR. 

Case  No.  194  of  1878. 
(Smyth  and  Elsmie,  JJ.) 

Indian  Penal  Code,  Section  147  —  Criminal  Trexpagg. — Accused  for 
several  years  cultivated  land  under  a  lease  from  the  Forest  Department 
■which  was  renewed  annually.  During  the  period  of  his  occupation  accused 
built  a  dwelling  house  and  made  other  improvements.  The  Forest  Depart- 
ment requiring  the  land  for  conservation.  Accused  was  served  with  notice 
of  ejectment,  and  he  was  told  to  remove  the  materials  of  his  house.  Ac- 
cused refused  to  relinquish  the  land  until  payment  of  compensation  for 
his  improvements,  whereupon  he  was  criminally  prosecuted  by  the  Forest 
Department,  and  convicted  by  the  Tahsildar  of  Kharian  of  Criminal 
Trespass  under  Section  447,  Indian  Penal  Code.  Held,  that  the  conviction 
was  illegal. 

In  order  to  sustain  a  conviction  for  criminal  trespass  it  must  be  shown 
that  the  property  was  in  the  possession  of  some  other  person  than  the 
alleged  trespasser. 

The  facts  of  this  case  are  fully  stated  in  the  Judgment  of 
the  Chief  Court  which  was  delivered  by 

27th  March  1878.  Smyth,  J. — This  case  comes  before  us  as  a  Court  of  revision, 
and  the  facts,  in  so  far  as  it  is  necessary  for  us  to  consider  them, 
are  briefly  these : 

The  accused  Foujdar  for  several  years  cultivated  25  ghomaos 
of  land  in  the  Pubbee  Rakh,  which  is  the  property  of  Govern- 
ment and  under  the  management  of  the  Forest  Department.  He- 
held  the  land  under  a  lease  from  that  Department,  and  the  lease- 
was  renewed  annually.  He  paid  rent  for  the  land  at  the  rate  of" 
Rupees  2-1-0  per  ghoinao  per  annum* 
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During  the  period  of  his  occupation  of  the  land,  Foujdar 
built  a  dwelling  house  and  made  other  improvements  at  a  cost, 
as  he  alleges,  o?  Rs.  400.  Some  orders  appear  to  have  been  is- 
sued recently  in  the  Forest  Department  for  the  conservation  of 
the  Pubbee  Rakh,  and  notice  of  ejectment  was  accordingly  served 
on  Foujdar,  and  he  was  told  by  the  Forest  officer  to  remove  the 
materials  of  his  house.  But  he  refused  to  relinquish  the  land 
until  he  received  compensation  for  his  improvements.  On  his 
persisting  iu  this  refusal,  Criminal  proceedings  were  instituted 
agaiust  him  by  the  Forest  Department,  and  on  the  facts  above 
stated,  he  was  convicted  of  criminal  trespass  by  the  Tahsildar  of 
Kharian,  and  sentenced  under  Section  447,  Indian  Penal  Code  to 
rigorous  imprisonment  for  one  mouth  and  fine  of  Rs.  10. 

This  conviction  cannot  be  sustained.  In  order  to  sustain  a 
conviction  for  criminal  trespass,  it  must  be  shown  that  the  property 
was  iu  the  possession  of  some  person  other  than  the  alleged  tres- 
pass (Section  441,  Indian  Penal  Code).  Here  the  land  was  'all 
along  iu  the  possession  of  the  accused,  and  the  iict  charged  against 
him  was,  not  that  he  entered  upon  land  in  the  possession  of 
another,  nor  yet  that  he  remained  upon  land  iu  the  possession  of 
another,  but  simply  that  he  refused  to  give  up  land  which  was  in 
his  own  possession,  when  called  upon  by  the  owner  to  do  so.  That 
is  not  a  trespass  at  all,  much  less  a  criminal  trespass. 

The  accused  iu  refusing  to  vacate  the  laud  until  he  received 
compensation  for  the  improvements  alleged  by  him  to  have  been 
made,  committed  no  offence  whatever,  aud  we  consider  that  the 
criminal  proceedings  taken  against  him  were  harsh  aud  ill  ad- 
vised. We  set  aside  the  conviction  and  direct  that  the  fine  if  it 
has  been  realised  be  refunded  to  him. 


NO.  29. 


THE  CROWN,— Versus— DAD  GUL,  SHER  GUL,  AND     ] 

KALANDER,-(Accused.)  [  REVISI0N  SlDE- 

Case  No.  520  of  1878. 

(Elsmie  and  Barkley,  JJ.) 

Act  XI  of  W  2— Sect  ion  3,  Clavse  2  and  Section  0.— Native  State.— 
Native  Indian  subjrcU — Amenability  of,  to  British  (ourtg  in  respect  to 
committed  beyond  India. — D.  G.  and  S.  G.,  British  subjects,  crossed 
the  frontier  into  independent  territory  and  there  murdered  one  K.  M. 
lat  D.  G.  and  8.  G.  could  be  tried  for  murder  by  the  British  Courts 
under  Sections  9  and  3,  Clause  2,  Act  XI  of  1X12.  Native  Indian  subject;-  of 
Her  Majesty  are  amenable  to  the  British  Courts  in  respect  to  offences 
committed  by  them  in  all  territories  beyond  India. 

The  facta  of  this  case  are  sufficiently  stated  in  the  judgment 
delivered  by 

Elsmie,  J. — This  case  has  been  reported   by  the  Officiating  ISth  Septr.  1878, 
Sessions  Judge  of  Peshawar  with  his  letter  No.  831,  dated  4th 
June  last. 
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The  files  have  been  called  for,  and  the  proceedings  have  been 
considered,  on  the  revision  side  of  this  Court.  According  to  the 
Sessions  Judge  "  Dad  Gnl  and  others,  British  subjects,  are  said  to 
"  have  crossed  the  frontier  into  independent  territory  and  there 
"  murdered  one  Khan  Mahomed." 

The  case  was  committed  to  the  Sessions,  but  the  Judge  de- 
clined to  take  it  tip  for  want  of  jurisdiction,  with  reference  to  an 
opinion  dated  1st  August  1876  by  the  Officiating  Government 
Advocate,  a  copy  of  which  has  been  forwarded.  That  opinion 
related  to  a  case  on  the  Lower  Frontier,  and  there  was  some 
doubt  as  to  whether  the  criminals  wore  British  subjects  or  not. 
But  the  opinion  has  been  held  applicable  to  the  present  case,  bo- 
cause  the  Officating  Government  Advocate  considered  that  the 
extradition  Act  XI  of  1872  was  not  applicable  at  all  to  an  offence 
committed  in  independent  territory,  whether  the  offender  was  a 
British  subject  or  not.  The  "  opinion  "  was  I  believe  forwarded 
by  Government  to  the  Commissioner  of  Peshawar,  who  invited  me, 
as  Additional  Commissioner,  to  express  my  view  upon  the  point. 

I  cannot  now  do  better  than  quote  the  opinion  which  I  then 
gave,  as  I  still  adhere  to  it. 

"  If  it  be  granted  that  the  persons  who  committed  the  crime 
"  are  British  subjects,  it  would  seem  that  Section  9  Act  XI  of 
"  1872,  renders  them  amenable  to  our  Courts.  This  section 
"  says.  'AH  British  subjects,  European  and  native,  in  British 
"  India  may  be  dealt  with,  in  respect  of  offences  committed  by 
"  them  in  any  native  state,  as  if  such  offences  had  been  commit- 
"  ted  in  any  place  within  British  India  in  which  any  such  subject 
"  may  be  or  may  be  found.' 

"  Now  referring  to  the  definition  of  '  native  state  '  in  Section 
"  3  para  2  of  the  same  Act,  we  find  that  it  '  means  in  reference  to 
"  Native  Indian  subjects  of  Her  Majesty  all  places  without  and 
"  beyond  the  Indian  territories  under  the  dominion  of  Her 
11  Majesty.'  Now  surely  the  Hill  country  under  the  independent 
"  border  tribes  would  come  under  the  designation  of  a  place  with- 
"  out  and  beyond  the  Indian  territories  under  the  dominion  of 
"  Her  Majesty.  If  a  resident  of  the  Peshawar  district  crosses  the 
"  border  and  commits  a  murder  and  returns  he  can  be  dealt  with 
"  under  this  law. 

u  In  the  case  quoted  in  the  margin,  such  a  person  was  sen- 

„  ,r  ,     0         "  tenced  to  death  and   the    conviction 

Crown  v.  Mazamal.     Ses-      ,,  .    ,    ,        ,.        „,  .    .    ~ 

(ions  judgment  dated  7th  was  supported  ty  the  Chief  Court. 
February  1874.  "  In  the  judgment  the  question    of  ju- 

Chief     Court  judgment,     "  risdiction  was  speoially  considered.    I 
dated  14th  April  1874  «  Qtta    not    therefore     understand    the 

"  Government  Advocate's  view,  when  he  says  that  Act  XI  of  1872 
"  does  not  apply  to  such  territory,  but  is  merely  intended  for 
"  native  states  over  which  the  Governor-General  claims  certain 
"  jurisdiction  and  powers.  The  two  fold  definition  of  native  staee 
"  in  Section  3,  clause  2  seems  to  preclude  such  a  view.  Native 
"  state  means  in  reference  to  Native  subjects  all  territories  beyond 
"  India  and  in  reference  to  European  British  subjects  the  dominion 
"  of  princes  and  states  in  India  in  alliance  with  Her  Majesty." 
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I  may  also  make  the  following  quotation  from  the  judgment 
in  Mazamals'  cajse.     As  Sessions  Judge  I  wrote  in  my  judgment: — ■ 

"  The  murdered  man  and  the  accused  were  both  British 
"  subjects  at  the  time  of  the  assassination.  The  British  Courts 
"  have  therefore  jurisdiction  under  Section  9,  Act  XI  of  1S72."         » 

Mr.  Justice  Bouluois  wrote  thus  S — 

"  And  as  Mnzamal  was  a  British  subject  and  Mosali  was  a 
"  resident  of  the  British  village  of  the  Shahgalibala,  the  fact  that 
M  this  occurred  beyond  the  border  near  Dubli  does  not  render 
"  the  offence  dispunishable  by  British  law.  The  Indian  Penal 
"  Code  applies." 

I  think  therefore  that  there  can  be  no  doubt  that|the  opinion, 
of  the  Officiating  Government  Advocate,  in  accordance  with  which 
the  Sessions  Judge  has  declined  to  take  up  the  present  case,  is 
erroneous,  and  that  we  ought  to  set  aside  the  order  dated  the  15th 
May  last,  and  direct  that  the  trial  of  Dad  Gul  and  Sher  Gul,  who 
were  committed  to  the  Sessions  Court  Peshawar  on  a  charge  of 
murder,  under  Section  302,  Indian  Penal  Code,  be  proceeded 
with  on  the  ground  that,  with  refereuce  to  Sections  9  and  3,  Clause 
2,  Act  XI  of  1872,  Native  Indian  subjects  of  Her  Majesty  are 
amenable  to  the  British  Courts  in  respect  to  offences  committed 
by  them  in  all  territories  beyond  India, 

Barklet,  J. — I  entirely  concur  in  the  proposed  order,  for  i  o>t  Sentt  1873 
the  reasons  given  by  my  learned  colleague. 

I  would  also  draw  attention  to  the  description  of  the  "  extent" 
of  Act  XI  of  1872  given  in  Section  1  of  that  Act,  as  showing  that 
it  was  intended  to  apply  to  native  Indian  subjects  of  Her  Majesty 
in  any  part  of  the  world  not  included  in  the  Indian  territories 
Uuder  the  domiuiou  of  Her  Majesty.  The  definition  of  the  words 
"  native  state  "  in  Section  3,  was  evidently  framed  .so  as  to  pre- 
vent the  use  of  those  words  in  Sections  S  and  9  limiting  the 
operation  which  the  Act  was  intended  to  have. 
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No.  30. 
THE  CROWN,— Fens*— BENI  PERSHAD,  ACCUSED.       >  Revision  Bids, 

Case  No.  278  of  1878. 

» 

(  Plowdew  axd  Elsmie,  JJ.  ) 

Indian  Penal  Code,  section  64 — Criminal  Procedure  Code,  section 
309— Fine— Alternative  imprisonment— Ai  I  of  ISQS.—Ifeld  that,  impri- 
sonment in  default  of  payment  or  fine,  nnder  section  64,  Indian  Penal 
Code,  cannot  legally  be  awarded  on  conviction  for  an  offence  punishable 
under  a  special  Act  passed  before  Act  I  of 

Hrld  further,  that  neither  section  64.  Indian  Penal  Code,  nor  section 
301).  Criminal  Procedure  Code,  renders  it  imperative  to  award  imprisonment 
in  default  of  payment  of  fine. 

Case  reported  by  Deputy  Commissioner,  Lahore,  under  Section  206, 
Criminal  Procedure  Code. 

The  accused  was  convicted  by  Mr.  J.  A.  Robinson,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  in  the  Lahore  district, 
and  sentenced  by  order  dated  8th  April.  1878,  under  section  48, 
Act  XIV  of  1866,  to  one  aud  a  half  years'  rigorous  imprisonment 
and  Rs.  300  fine. 

The  Magistrate  of  the  district  reported  the  case  for  revision 
on  the  ground  that  under  sections  309  aud  539,  Criminal  Proce- 
dure Code  (Act  X  of  1872),  the  magistrate  was  bound  to  award 
imprisonment  in  default  of  payment  of  the  fine  inflicted. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Plowden-,  J. — The  order  passed  by  the  magistrate  is  not  6th  Miy  1878. 
illegal.  The  offence  being  punishable  under  a  Special  Act  passed 
before  Act  I  of  1868,  there  is  no  power  to  award  further  impri- 
sonment in  default  of  payment  of  fine  under  section  64  of  the 
Penal  Code.  Moreover,  that  section  does  not  render  it  impera- 
tive to  award  such  imprisonment,  nor  does  section  309  of  the 
Criminal  Procedure  Code. 

We  see  no  sufficient  ground  for  interfering  with  the  Magis- 
trate's order. 


No.  31. 

THE  CROWN— Prosecutor—  Femw— RAXJA,— ACCUSED,     i  Revision  Side. 
Case  No.  306   of  1878. 
(  Plowden  and  Elsmie,  JJ. ) 

■»inal  Procedure  Cede  (Art  X  ef\VI9\  section  310 —  Whipping 

Punishment  of,  when  to  he  inflicted. —  aeon  ■■  the  ma- 

aoed   to  7  years'  rigorous   imprisonment. 
The  >  I  referred  for  confirmation  modi- 

fied i'  ne  of  on»  meat  and 

to  be  administered  when  leaving  jail."     Held  thai  tl 
irectiog  th<  whipping  to  be  administered 
ral. 
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Under  section  310,  Act  X  of  1872  it  is  imperative  to  carry  out  a  sen- 
tence of  whipping,  in  addition  to  imprisonment,  immediately  on  the  expiry 
of  15  days  from  the  date  on  which  it  was  passed,  unless  an  appeal  be  made 
within  that  time. 

Ranja  was  sentenced  by  the  Magistrate  of  the  Lahore  dis- 
trict (exercising  powers  under  section  36,  Criminal  Procedure  Code) 
to  7  years'  rigorous  imprisonment. 

When  the  case  came  before  the  Sessions  Judge  for  confirma- 
tion of  sentence,  the  sentence  was  modified  to  one  of  one  year's 
rigorous  imprisonment  aud  "  30  stripes  to  be  administered  when 
leaving  jail." 

The  Superintendent  Central  Jail  questioned  the  legality  of 
that  part  of  the  order  which  prescribed  that  the  punishment  of 
whipping  should  be  inflicted  when  the  prisoner  should  be  about 
to  be  released.  On  a  reference  through  Deputy  Commissioner  to 
Sessions  Judge,  the  latter  officer  did  not  consider  that  the  limit  of 
15  days  specified  in  section  310,  Criminal  Procedure  Code,  pre- 
cluded him  from  making  the  order  for  iuflictiou  of  whipping  at 
time  of  release. 

He  held  that  section  310  "merely  prescribes  the  time  at 
**  which  whipping  shall  be  inflicted  wheu  no  special  date  has  been 
"  fixed  by  the  court.  It  does  not  preclude  the  court  from  fixing 
"  any  other  date." 

The  Judgment  of  the  Chief  Court  was  delivered  by 

16th  May  1878.  Elsmie,  J. — We  are  of  opinion  that  so  much  of  the   order  of 

Sessions  Judge  as  directed  that  the  whipping  should  not  be  in- 
flicted till  the  time  of  the  release  of  the  prisoner,  was  illegal. 
From  the  terms  of  section  310,  Criminal  Procedure  Code,  it  is 
imperative  to  carry  out  a  sentence  of  whipping  in  addition  to 
imprisonment  immediately  on  the  expiry  of  15  days  from  the 
date  on  which  it  was  passed,  unless  an  appeal  be  made  within 
that  time.  Should  an  appeal  be  preferred,  the  sentence  must  be 
carried  out  immediately  on  receipt  of  the  order  of  the  appellate 
court  confirming  the  sentence.  With  reference  to  these  remarks 
we  set  aside  that  part  of  the  order  of  the  Sessions  Judge  which 
specifies  the  time  for  the  infliction  of  the  whipping. 

No.  32. 

ABDUL  KARIM,— (Accused),— APPELLANT, 

Appellate  Side.  <  Versus 

THE  CROWN ,— EESPONDENT. 

Case  No.  224  of  1878. 

(Smyth  and  Elsmie,  JJ.) 

Peshawar  murder  case.?. — True  charges  against  the,  guilty  addtd  to  hy 
Utterly  false  ones  against  the  innocent. — Element  of  doubt. — Evidence  Act 
J  of  1872,  section   3.— Fact   when  held  to   be  proved,— In   dealing   with 
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Peshawar  murder  cases  there  may  be  an  element  of  doubt  of  a  scarcely 
tangible  characterv  which  is  often  felt  when  dealing  with  the  evidence  of 
Pathati8  of  the  Pesnawar  district,  owing  to  their  proneness  to  exaggrerate 
and  add  to  true  charges  against  the  guilty,  utterly  false  ones  against 
the  innocent;  but  it  is  not  this  kind  of  doubt  which  should  lead  a  Court  to 
acquit  an  accused  person.  , 

The  degree  of  certainty  which  must  be  arrived  at  before  a  fact  is  said 
to  be  proved  is  that  described  in  section  3  of  the  Evidence  Act. 

Appeal  from  order  of  Sessions  Judge,  Peshawar  Division, 
dated  27th  February  1878. 

Charge. — Murder,  Section  802,  Indian  Penal  Code. 
Sentence, — transportation  for  life. 

Elsmie,  J. — I  have  carefully  examined  the  Police  papers,  the  25th  June  1878. 
magisterial  proceedings,  and  the  record  of  the  sessions  trial  in 
this  case,  with  the  result  that  I  am  of  opinion  that  the  conviction 
of,  and  sentence  passed  on,  Abdul  'Karim  should  be  sustained  and 
the  appeal  dismissed.  The  Sessions  Judge  has  expressed  a  strong 
belief  that  the  murdered  man  Bashir  did  grapple  with  his  mur- 
derer and  did  recognize  him.  The  positions  of  the  two  wounds, 
one  on  the  back,  the  other  on  the  chest,  tend  to  strengthen  the 
belief  that  there  was  a  struggle  of  some  sort  between  deceased 
and  his  assassin  or  assassins. 

The  Sessions  Judge  says  that  Bashir  in  his  statement  record- 
ed before  his  death  said  he  had  seized  the  murderer  who  had  dealt 
him  the  first  blow  and  then  received  the  second  on  his  hack  from 
another  man.  I  do  not  find  that  deceased  made  any  such  precise 
assertion  regarding  the  second  blow.  In  his  deposition  before 
the  Tahsildar,  whicli  was  taken  very  briefly,  he  did  not  even  men- 
tion the  wound  on  the  back.  Before  the  Police  he  distinctly  said 
he  did  not  know  how  or  from  whom  he  had  received  the  second 
blow. 

It  seems  to  me  quite  possible  that  both  wounds  may  have 
been  inflicted  by  the  same  person.  Deceased  may  have  seized 
his  murderer,  who  may  have  swung  his  arm  round  and  inflicted 
the  stab  in  the  back  in  order  to  free  himself. 

If  this  was  the  case,  and  if,  as  the  Sessions  Judge  surmises, 
there  was  the  usual  Pathan  attempt  to  accuse  as  many  as  possi- 
ble of  the  actual  murderer's  friends,  it  is  not  unlikely  that  in  his 
first  statement  to  the  Police,  Bashir  may  have  advisedly  abstained 
from  saying  who  inflicted  the  second  blow,  lest  he  should  not  be 
supported  in  this  particular  by  the  other  witnesses.  However 
that  may  be,  the  accused  Abdul  Karim  was  charged  from  the 
first — his  name  appears  in  the  first  Police  report — his  alibi  was 
discredited  by  the  Sessions  Judge  and  the  assessors.  Moreover 
several  witnesses  have  clearly  deposed  to  having  identified  Abdul 
Karim  either  in  the  Court  yard  or  immediately  after  he  had 
left  it.  It  is  not  likely  that  they  are  all  speaking  falsely  in  this 
particular.  I  fully  admit  that  it  is  possible  that  the  charges  and 
the  evideuce,  against  the  persons  who  are  said  to  have  accom- 
panied the  actual  murderer,  may  be  false. 
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That  such  false  charges  and  false  evidence  fire  daily  fabric- 
ated amongst  the  Pathans  of  the  Peshawar  valley  h  matter  of  full 
notoriety.  In  the  Criminal  trespass  case  of  1874  in  which  Bashir 
the  deceased  was  seized  and  wounded  within  Abdul  Karim's,  the 
accused's,  enclosure,  a  similar  charge,  clearly  proved  to  be  false, 
was  brought  against  three  relatives  or  friends  of  the  actual 
offender.  And  so  here,  the  addition  of  the  names  of  Rahim, 
Channai  and  Abdul  Hak  might  be  accounted  for  by  supposing  it 
to  be  a  quid  pro  quo  in  return  for  the  false  charges  against  Sadula, 
Fazl  Ahmad  and  Kabir  in  1874.  I  am  of  opinion  that  in  this 
case,  which  has  been  sifted  to  the  utmost  by  the  committing  Ma- 
gistrate and  the  Sessions  Judge,  we  should  not  regard  the  possi- 
ble falseness  of  the  charges  and  evidence  against  the  father  and 
brothers  of  accused  as  sufficient  reason  for  discrediting  the  evi- 
dence against  Abdul  Karim.  In  all  probability  the  Sessions  Judge 
was  right  in  thinking  the  motive  of  the  murder  to  have  been  an 
intrigue  between  the  deceased  and  the  wife  of  Abdul  Karim. 
There  is  some  evidence,  though  not  much,  in  support  of  such  a 
view.  It  is  however  thoroughly  well  known  that  a  Pathan,  who 
is  killed  on  account  of  an  intrigue  with  a  woman,  will  not  ordi- 
narily, even  with  his  dying  breath,  admit  the  true  cause  of  his 
fate.  If  he  did  do  so  he  would  in  fact  admit  that  he  had  been, 
according  to  Pathan  ideas,  rightly  killed,  and  he  would  bring  open 
disgrace  upon  his  mistress  and  thereby  perhaps  bring  about  her 
death  as  well. 

A  certain  corroboration  of  the  belief  that  the  deceased  had 
an  intrigue  with  the  wife  of  accused,  is  afforded  by  the  fact  that 
he  did  not  appeal  against  his  conviction  in  the  trespass  case ; 
very  probably  under  the  circumstances  he  thought  he  could  not 
be  safer  than  in  jail  till  his  enemy's  wrath  had  cooled.  But  in 
fact  it  is  not  necessary  to  believe  in  the  alleged  intrigue  in  order 
to  find  a  sufficient  motive  for  the  present  murder.  Let  us  take 
accused's  own  line.  He  admits  the  great  enmity  between  the 
two  families  on  account  of  the  lamberdarship.  In  the  1874 
case  he  expressly  charged  deceased  with  having  trespassed  in 
order  to  kill  the  old  man  Rahim.  What  more  likely  than  that  a 
renewal  of  the  attempt  should  be  anticipated,  and  that  accused 
may  have  thought  he  would  do  well  to  prevent  it  by  removing 
the  would-be-assassin. 

Mr.  Bates  has  dwelt  strongly  on  the  fact  that  the  Commis- 
sioner in  his  judgment  has  admitted  that  a  sentence  of  death 
should  not  be  passed  because  there  was,  after  all,  some  element  of 
doubt  in  the  case. 

I  am  clearly  of  opinion  however  that  there  is,  under  the  cir- 
cumstances, no  reasonable  doubt  of  the  guilt  of  accused. 

There  is  doubt  of  course  as  to  whether  he  had  companions 
or  not,  and  to  this  doubt  the  Sessions  Judge  seems  more  parti- 
cularly to  have  been  referring. 

According  to  ray  experience,  however,  there  can  hardly  ever 
be  said  to  be  a  case  triad  by  our  Peshawar  Criminal  Courts  iu 
which,  owing  to  the  extraordinary  proneness  of  Pathans  to  ex- 
aggerate and  to  add  to   true  charges  against  the  guilty,  utterly 
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false  ones  against  the  innocent,  some  element  of  scarcely  tangible 
doubt  does  not  remain.  A  judge  must  convict,  however,  when  he 
feels  that  this  doubt  is  in  all  probability  unreasonable,  and  due  to 
a  natural  dread  of  being  deceived  by  persons  who  belong  to  one 
of  the  most  treacherous  races  of  men  in  the  world,  and  I  can  well  ' 
understand  an  English  Judge  feeling  it  almost  impossible  to  pass 
a  sentence  of  death  on  a  human  being,  when  the  evidence  before 
him  consists  mainly  of  the  statements  of  Path  an  s  who  have  mani- 
festly allowed  their  desire  of  vengeance  to  lead  them  into  gross 
exaggerations  of  the  truth.  But  if  this  intangible  element  of 
doubt  which  must  probably  remain,  even  in  the  clearest  cases, 
is  to  be  a  sufficient  ground  for  acquittal,  the  attempt  to  adminis- 
ter criminal  justice  according  to  the  existing  law  might  be  aban- 
doned altogether  as  a  means  of  preventing  crime. 

I  find    no  sufficient   ground  for  interference    and,    I  may  ob- 
serve, that  since  the  conviction  of  accused  his  brothers  have  been 
tried   and  convicted    by  a    council   of  elders   of  abetment  of  this 
murder,  not  by  actually  going  to  the  spot,  but  by  conspiring  with 
Abdul  Karim  to   bring  about  the  assassination. 

Smyth,  J. — I  have  carefully   considered  this   case,  the   more  25th  June  1878. 
so  because    the  Deputy    Inspector  of   Police  and  the  Extra  Assis- 
tant Commissioner    Mahomed  Akbar  Khan,    who  first  had  charge 
of  it,  were   disposed  to  think  that   the    evidence    was  insufficient 
for  the  conviction  of  the  accused. 

The  Extra  Assistant  Commissioner,  however,  was  of  opinion 
that  Abdul  Karim  with  others  was  the  real  culprit,  but  as  the 
evidence  forthcoming  was,  in  his  opinion,  not  such  as  would  sup- 
port a  conviction  at  a  regular  trial,  he  recommended  that  the 
case  should  be  made  over  to  a  jirga  for  the  severe  punishment  of 
the  accused. 

The  Deputy  Commissioner  was  not  satisfied  that  the  case 
had  been  properly  dealt  with,  and  he  directed  that  it  should  be 
thoroughly  inquired  into  by  a  European  Magistrate.  The  en- 
quiry was  then  taken  up  by  Captain  Bartholomew,  who  commit- 
ted the  accused  Abdul  Karim  and  others  to  the  Sessious  Court 
for  trial. 

The  Sessions  Judge  convicted  Abdul  Karim,  but  directed 
that  his  co-accused  should  be  brought  before  a  jirga,  hy  whom 
they  have  since  been  convicted  of  being  concerned  in  the  murder. 

I  consider  that,  the  evidence  in  the  case"  leaves  no  reasonable 
doubt  that  the  murder  was  committed  by  Abdul  Karim,  whether 
alone  or  in  conjunction  with  others  it  is  unnecessary  to  deter- 
mine. 

The  murdered  man  lived  for  10  days  after  receiving  his 
wounds.  He  deposed  that  when  the  first  wound  was  inflicted,  he 
recognised  Abdul  Karim  as  his  assailant  and  he  got  up  and  grap- 
pled with  him.  He  took  Abdul  Karim's  name  from  the  first. 
His  statement  is  corroborated  by  the  evidence  of  his  mother  and 
of  a  neighbour  Fuzl-i-Ahmad,  both  of  whom  are  believed  by  the 
committing  Magistrate  and  by  the  Sessions  Judge.  I  see  no 
sufficient  reason  for  disbelieving  them. 
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It  is  clear  that  Abdul  Karira  had  an  ample  motive  for  com- 
mitting the  murder,  and  the  fact  that  he  and  all  che  male  mem- 
bers of  his  family  were  absent  from  his  house,  as  they  allege,  on 
the  night  in  question,  leaving  the  females  unprotected,  is  very 
suspicious. 

Mr.  Bates  has  laid  stress  on  the  fact  that  the  Commissioner 
did  not  impose  a  capital  sentence  because  there  was  an  element 
of  doubt  in  the  case,  and  Mr.  Bates  asks  that  his  client  should 
have  the  benefit  of  the  doubt.  1  do  not  understand  however 
from  his  judgment  that  the  Commissioner  had  any  real  doubt  as 
to  the  guilt  of  Abdul  Karim.  The  whole  tenor  of  his  judgment 
goes  to  show  that  he  fully  believed  Abdul  Karim  to  be  guilty,, 
and  he  expressly  stated  that  he  had  no  doubt  that  Abdul  Karim 
was  the  murderer.  It  is  when  coming  to  consider  what  sentence 
he  should  impose,  that  the  Commissioner  speaks  of  some  element 
of  doubt  existing.  He  writes,  "  The  Court  while  convicting  ac- 
"  cused,  I  Abdul  Karim,  considers  there  is  some  element  of  doubt, 
"  and  there  almost  certainly  was  some  other  man  associated  with 
u  Abdul  Karim,  perhaps  his  brothers.  A  capital  sentence  should 
"  not  be  passed." 

As  I  said,  I  do  not  gather  from  this  that  the  Commissioner 
had  any  reasonable  doubt  of  Abdul  Karim's  guilt.  There  may 
have  been  an  element  of  doubt,  such  as  that  described  by  my 
learned  colleague  as  of  a  scarcely  tangible  character,  and  which  is 
often  felt  when  dealing  with  the  evidence  of  Pathans  of  the  Pesh- 
awar district,  but  it  is  not  this  kind  of  doubt  which  should 
lead  a  Court  to  acquit  an  accused  person.  It  is  of  course  not 
possible,  in  cases  like  the  present,  to  arrive  at  absolute  certainty 
on  the  evidence,  but  a  Court  does  not  look  for  this  degree  of  cer- 
tainty in  all  cases.  The  degree  of  certainty  which  must  be  arrived 
at  before  a  fact  is  held  to  be  proved,  is  that  described  in  section  3 
of  the  Evidence  Act  where  "a  fact  is  said  to  be  proved  when,  after 
"  considering  the  matters  before  it,  the  Court  either  believes  it  to 
"  exist  or  considers  its  existence  so  probable  that  a  prudent  man 
"  ought,  under  the  circumstances  of  the  particular  case,  to  act 
"  upon  the  supposition  that  it  exists." 

In  my  opinion  the  fact  that  Abdul  Karim  murdered  Bashir 
is  proved  in  that  sense,  by  the  evidence  which  we  have  in  the 
present  case. 

This  appeal  is  dismissed. 


No.  33. 

MUSSUMAT  FAIZULNISSA, 

Miscel.  Side.       <  Versus 

FAIZ  MAHOMED  AND  2  OTHERS. 

Case  No.  13  of  1878. 

(  Plowden  and  Elsmie,  J  J. ) 


'I 
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Criminal  Procedure  Code  (Act  X of  1872)  sections  297,  518  and  520 — 
Power*  of  Revision — Won- Judicial  proceeding  under  fiction  MS.  Punjab 
Courts  Act  (XVII)  oflSll,  sections  IS  and  25 — Chief  Conn  powers  of 
superintendence — Criminal  Courts. — Under  section  518  Act  X  of  1872 
the  Magistrate  of  the  district  of  Jullundur  directed  Mussumat  Faizul- 
nissa  and  her  mother  to  remain  in  the  Haveli  in  which  they  then  » 
were,  assuring  to  them  all  pre-existing  privileges.  He  further  directed 
that  the  brothers  of  M.  F.  should  leave  the  premises  and  take  up  their 
abode  elsewhere,  pending  the  result  of  an  appeal  from  the  decree  of  the 
Judicial  Assistant  declaring  the  right  of  M.  F.  to  leave  her  place  of  resi- 
dence and  marry  without  the  consent  of  her  brothers,  and  th*.t  a  strong 
Police  guard,  paid  for  by  the  brothers,  should  keep  guard  over  the  outer 
gate  of  the  Haveli.  with  directions  to  permit  certain  persons  to  come  and 
•go,  but  under  no  circumstances  to  allow  the  brothers  or  one  M.  H.  K.  the 
right  of  entrance. 

Held  that  the  Magistrate  had  no  jurisdiction  to  make  the  order  un- 
der section  518,  Criminal  Procedure  Code. 

Held  further,  that  section  297,  Criminal  Procedure  Code  did  not  em- 
power the  Chief  Court  to  revise  the  order  made  under  section  518,  even 
though  the  order  was  manifestly  in  excess  of  the  authority  of  the  Magis- 
trate professing  to  act  under  that  Section.  When  a  Magistrate  records  a 
proceeding  and  issues  an  order  under  section  518.  intending  and  profess- 
ing to  act  not  merely  under  color  of  that  section,  but  in  an  honest  though 
mistaken  belief  that  he  has  power  to  act  under  it,  the  order  made  by  him 
is  an  order  made  under  section  518  within  the  meaning  of  section  520, 
and  is  therefore  not  a  Judicial  proceeding.  Such  an  order  does  not  be- 
come a  Judicial  proceeding  and  order,  because  although  it  is  in  excess  of 
the  Magistrate's  authority  under  section  518  and  made  without  any  law- 
ful authority  whatever,  it  is  yet  a  proceeding  and  order  held  and  made  by 
a  Magistrate. 

Held  further,  that  the  Chief  Court  had  no  power,  under  its  powers  of 
general  superintendence,  under  section  25  of  Act  XVII  of  1877,  to  revise 
the  order  of  the  Magistrate,  as  that  section  gave  the  Court  no  power  of 
general  supeintendence  over  Criminal  Courts. 

Application  under  sections  15  and  25  of  Act  XYII  of  1877  to  set 
aside  tlie  orders  passed  by  the  Magistrate  of  the  district  of 
Jullundur,  dated  90th  May  187-8  aiul  27th  May  1S78,  under 
section  518  of  Act  X  of  1872. 

Rattigan  for  Petitioner. 

Goldsbury  for  Respondents. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Chief  Court  which  was  delivered  by 

Plowden,  J. — The  facts  of  this  ease  may  he  shortly  stated, —  11th  July  1878. 
Mussumat  Faizulnissa  a  Mohamedan  lady  of  full  age,  residing 
with  her  3  brothers  in  the  city  of  Jullundur,  brought  a  suit  against 
them  in  the  Court  of  the  Judicial  Assistant  at  that  place  for  a  de- 
claration of  her  right  to  leave  her  place  of  residence  and  marry 
without  the  consent  of  her  brothers;  she  obtained  a  decree  declar- 
ing her  right  as  above,  on  May  17th.  Between  the  17th  and  20th 
of  May,  a  **  Nikka"  ceremony  was  performed  in  virtue  of  which 
the  lady  claims  to  be  the  lawful  wile  of  Mahomed  Hyat  Khan. 
The  validity  of  this  marriage  is  denied  by  her  brothers. 

On  the  20th  May  Mussumat  Faizulnissa  presented  a  com- 
plaint to  the  Magistrate  of  the  district  •gainst  her  brothers, 
charging  them,  under  section  342  of  the  Penal  Code,  with  wrong- 
ful restraint,  and  also  under  section  518  of  the  Criminal  Proce- 
dure Code. 
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The  application  under  the  Penal  Code  was  dismissed,  and 
the  Magistrate  proceeded  under  section  518  to  pass  on  the  same 
day  the  order  now  complained  of,  which  has  been  issued  to  the 
lady  and  to  her  brothers. 

That  order,  so  far  as  it  is  material,  directs  in  brief, — *  First 
'  that  Mussumat  Faizulnissa  and  her  mother  should  remain 
'  where  they  are,  having  assured  to  them  all  pre-existing  pre- 
1  vileges, — Second  that  the  brothers  should  forthwith  leave  the 
'  premises  and  take  up  their  abode  elsewhere,  until  the  decision 
'  in  an  appeal  from  the  decree  of  the  Judicial  Assistant,  and 
1  Third,  that  a  strong  Police  guard,  paid  for  by  the  brothers,  should 
1  keep  guard  over  the  mahal  and  outer  gateway  with  directions 
1  to  permit  certain  persons  to  come  and  go,  but  under  no  circum- 
'  stances  to  allow  the  brothers  or  Mahomed  Hyat  Khan  the 
•  right  of  entrance.' 

The  petitioner  Mussumat  Faizulnissa  complains  of  this 
order,  which  appears  to  have  been  made  without  her  consent,  and 
seeks  to  have  it  set  aside  by  this  Court  in  the  exercise  of  its 
power  under  section  15  and  section  25  of  the  Punjab  Courts'  Act, 
1877,  on  the  ground  that  the  order  is  made  without  jurisdiction, 
as  section  518  is  clearly  inapplicable  to  the  circumstances  of  the 
case  and  that  it  is  an  undue  interference  with  the  liberty  of  the 
petitioner  who  is  of  full  age.  Taking  the  facts  as  above  stated 
and  the  findings  of  the  Magistrate  in  his  order  of  May  20th  and 
27th  (in  which  the  order  of  the  20th  is  confirmed  and  an  applica- 
tion to  cancel  it  is  rejected)  it  is  plain  that  the  Magistrate  had 
not  jurisdiction  to  make  the  order  complained  of. 

Indeed  the  Magistrate's  own  record  shows  that  he  entertain- 
ed, at  the  least,  grave  doubts  as  to  the  legality  of  his  order,  but 
he  considered  himself  morally  bound  to  protect  the  brothers' 
right  of  appeal  against  the  decree  of  the  Judicial  Assistant,  re- 
flecting with  horror  on  what  would  be  the  state  of  affairs  if  that 
decree  were  reversed  and  the  Magistrate  had  permitted  consum- 
mation of  the  marriage.  It  cannot  be  doubted  hut  that  the 
Magistrate  is  actuated  by  high  minded  and  laudable  motives  in 
the  action  he  has  taken,  and  his  arrangements  are  probably  ad- 
mirably adapted  to  the  circumstances  of  the  case,  and  to  attain 
the  object  he  has  in  view.  But  in  his  anxiety  to  do  what  appears 
to  him  right  and  expedient,  he  has  either  overlooked  or  ignored 
the  fact  that  there  are  limits  set  by  law  to  the  authority,  even 
of  a  Magistrate  of  the  district,  to  impose  restraints  upon  the 
liberty  of  action  which  the  law  is  intended  to  secure  and  to  pro- 
tect, and  that  it  is  his  duty  to  abstain  from  issuing  orders  in  his 
Magisterial  capacity  in  excess  of  the  authority  conferred  upon 
him  by  the  law.  We  consider  it  necessary  to  point  this  out,  be- 
cause, in  his  order  of  May  27th,  the  Magistrate  plainly  intimates 
that  the  question  of  his  legal  authority  is  subordinate  to  his  own 
conception  of  his  duty  and  of  what  appears  to  be  just  ou  moral 
grounds. 

The  Magistrate's  order  being  clearly  beyond  the  authority 
conferred  upon  him  by  section  518  of  the  Criminal  Procedure 
Code,  it  was  objected  for    the  respondent  that  this  Court   had    no 
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authority  to  revise  it  on  the  ground  that  it  is  not  a  judicial  order, 
and  that  neither  section  297  of  the  Code  or  any  other  provision  of 
the  law  empowers  this  Cuurt  to  revise  an  order  of  this  kind. 

Construing  the  plain  language  of  the  Act,  as  we  find  it,  we  , 
consider  that  section  297  of  the  Code  does  not  empower  us  to 
revise  an  order  made  under  section  518,  even  if  the  order  be 
manifestly  in  excess  of  the  authority  of  the  Magistrate  professing 
to  act  under  that  section.  When  a  Magistrate  records  a  proceed- 
ing and  issues  an  order  under  section  518,  intending  and  profess- 
ing to  act  not  merely  under  color  of  that  section,  but  in  an  honest 
though  mistakeu  belief  that  he  has  power  to  act  under  it,  we  con- 
sider that  the  order  made  by  him  is  an  order  made  under  section 
518  within  the  meaning  of  section  520  and  is  therefore  not  a 
Judicial  proceeding.  A  Magistrate,  of  course,  cauuot  merely  by 
recording  that  he  is  proceeding  under  section  518,  when  he  is  in 
truth  proceeding  under  some  other  provison  <*f  the  law,  alter  the 
true  character  of  his  proceeding  and  convert  it  from  a  Judicial 
into  a  non-Judicial  proceeding,  so  as  to  deprive  his  proceeding  of 
its  liability  to  be  revised  by  this  Court. 

But  we  think  this  is  the  only  limitation  which  can  be  placed 
upon  the  meaning  of  section  520,  we  do  not  think  we  are  at 
liberty  to  say  that  an  order,  issued  by  a  Magistrate  under  section 
518,  ceases  to  be  an  order  under  that  section  within  the  meaning 
of  sectiou  520,  because  it  is  apparent  on  the  face  of  the  order  that 
it  is  one  which  the  Magistrate  had  no  authority  to  make  under 
that  sectiou.  Nor  can  we  hold  that  a  proceeding  and  order  of  the 
kind  just  mentioned,  becomes  a  Judicial  proceeding  and  order,  he- 
cause  although  it  is  in  excess  of  the  Magistrate's  authority  under 
that  sectiou,  and  without  any  lawful  authority  whatever,  it  is  yet  a 
proceeding  and  order  hsld  and  made  by  a  Magistrate. 

The  order  continues  in  our  opinion  to  be  an  order  made 
under  section  518  and  to  be  a  non-Judicial  proceeding. 

It  follows  that  as  the  power  of  this  Court,  under  section  297, 
is  restricted  to  revising  ;'  material  error  in  Judicial  proceedhi. 
Courts  subordinate  to  it,"   this  Court  has   no   power  under   that 
section  to  revise  an  order  made  under  sectiou  518,   though   made 
without  lawful  authority. 

20  W.  R.  Criminal  53  The  weight  of  Judicial   authority   seems 

to  us  in  favor  of  this  view,  as  is  shown  in  the 
■  cited  in  the  margin.  There  is  one 
authority  to  the  contrary  in  the  recent  case 
reported  at  1  Calc.  L.  R.  p.  58,  but  the 
soundness  of  this  ruling  appears  to  us  to  be 
open  to  question  in  favor  of  those  cited. 

It  is  to  be  observed  that  the  High  Court  of  Calcutta  in  the 
later  ruling  quoted,  lias  held  that  although  it  cannot  inter- 

fere under  section  2'J7  of  the  Code,  it  can  do  so  in  the  exercise  of 
its  extraordinary  jurisdiction  under  sectiou  15  of  tlie   Charter  Act 
5  Vic.  Chapter   104)    which    enacts    that  "  each  of   the 
lished  under    it   shall    have    superintendence 
■  all  Courts  which  may  be   subject  to    its   appellate  jurisdio- 
"  tiou." 
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! 

do. 

22     Do. 
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23     Do. 
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24     Do. 
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5   All:  p 
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It  was  contended  that  this  Court  has  a  similar  power  under 
section  25  of  the  Punjab  Courts'  Act  of  1877,  that  section  en- 
acts that, — "  The  general  superintendence  and  control  over  all 
"  Courts  of  the  seven  grades  last  mentioned  in  aectiou  four  and 
"  over  all  Courts  of  Small  Causes  shall  be  vested  in,  and  such 
"  Courts  shall  be  subordinate  to,  the  Chief  Court."  But  we  hold  it 
to  be  clear  that  that  section  gives  no  power  of  general  superinten- 
dence over  Criminal  Courts,  and  that  the  only  power  vested  in  thi3 
Court  of  superintending  aud  revising  the  proceedings  of  subordi- 
nate Criminal  Courts  is  that  conferred  by  section  15  of  the  Pun- 
jab Courts'  Act  aud  chapter  22  of  the  Criminal  Procedure  Code. 
It  may  be  that  this  Court  had  the  power  contended  for  while  Act 
IV"  of  18G6  was  in  force  of  which  the  44th  section  was  modelled 
upon  the  loth  section  of  the  Charter  Act.  but  the  Legislature  in 
repealing  that  Act  and  enacting  Act  XVII  of  1877  has  modified 
to  a  considerable  extent  the  power  enjoyed  by  this  Court  under 
that  section,  and  has  not  continued  the  power  therein  given  of 
superintendence  over  subordinate  Criminal  Courts.  Consequently 
we  are  of  opinion  that  we  have  not  either  under  the  Punjab 
Courts'  Act  of  1877  or  the  Criminal  Procedure  Code  power,  sitting 
judically  as  a  Court,  to  set   aside  an  order  of  the  kind  before  us. 

But  it  does  not  follow  that  there  is  no  remedy  against  an 
order  made  without  lawful  authority  under  section  518  of  the 
Criminal  Procedure  Code.  If  an  order  warranted  by  that  section 
be  made  by  a  Magistrate  not  empowered  by  law  to  make  an  order 
under  that  section,  it  is  declared  to  be  void  by  section  34  of  the 
Criminal  Procedure  Code.  If  it  be  made  by  a  competent  Magis- 
trate, in  excess  of  the  authority  conferred  by  that  section,  the 
validity  of  the  order  can  be  tested  by  disobedience  to  the  order, 
at  the  risk  of  the  persons  disobeying  it. 

Further  it  is  open  to  any  person  aggrieved  by  an    order  pass- 

8  S  W  R   p  37        ec^  without  jurisdiction  under  section  518  of 

Judicial   Commis-     the  Code   to    bring   the    proceedings    of   the 

Bioner  Punjab.    Crm.     Magistrate  to  the  notice  of  the  Local  Govern- 

Ruling  XCIV.  ment    at   whose   pleasure    every   Magistrate 

holds  his  office. 

"We  make  these  observations,  that  it  may  not  be  supposed, 
merely  because  this  Court  is  not  empowered  by  law  to  interfere 
with  the  non-Judicial  proceedings  and  orders  of  persons  holding 
the  office  of  Magistrate,  that  Magistrates  are  subject  to  no  control 
in  respect  of  such  proceedings  and  orders  when  made  in  excess 
of  their  authority,  or  that  a  person  aggrieved  is  without  any  re- 
medy. 

Not  being  competent  in  the  view  that  we  take  of  our  powers 
to  accede  to  the  prayer  of  this  petition  by  setting  aside  the 
order  complained  of,  our  order  must  be  that  the  petitioner's 
application  be  rejected. 
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No.  34. 

MUSSUMAT  MALALI,— (Accused),— APPELLANT,  J 

Versus  >  Appellate  Sidb, 

THE  CROWN— (Prosecutor),— RESPONDENT.  J 

Case  No.  375  of  IS 78. 
(Plowden  and  Elsmie,  JJ.) 

Criminal  Procedure  Code,  {Act  X  of  1872)  sec.  30(5 — Pregnancy  of 
convicted  Woman  —  Capital  Sentence— ^Commutation. — Untler  sec.  306.  Act 
X  of  1872,  ascertained  pregnancy  renders  it  compulsory  to  postpone  the 
execution  of  a  sentence  of  death  passed  upm  a  woman,  an  I  mat/  be  a  rea* 
eon  for  commutation  by  the  High  Court;  but  a  capital  sentence  should  be 
pronounced  on  a  conviction  for  murder,  notwithstanding  pregnancy, 
although  the  execution  of  the  sentence  should  be  deferred. 

Appeal  from  order   of  Sessions  Judge,    Derajat,  dated   27th  April 

1878. 

i 

The  judgment  of  the  Chief  Court  was  delivered  by 

Elsmie,  J.— This  case  has  already  been  before  us  on  the  gth  August  1878. 
appeal  of  Mohi-ud-diu  which  was  dismissed,  the  sentence  of  death 
being  confirmed.  We  see  no  reason  for  interfering  with  the  con- 
viction of  Mussumat  Malali  and  we  dismiss  her  appeal  also,  but  in 
doing  so  we  wish  to  point  out  that  the  Sessions  Judge  is  iu  error, 
if  he  is  under  the  impression  that  the  mere  uncorroborated  al- 
legation of  pregnancy  was  a  legal  bar  to  the  passing  of  a  capital 
sentence. 

We  do  not  feel  quite  certaiu  that  such  was  the  meaniug  of 
the  Sessions  Judge,  but  it  is  clear  that  he  would  have  awarded 
the  full  penalty  had  he  not  thought  that  possibly  the  woman  was 
pregnant  Section  306,  Criminal  Procedure  Code,  shows  that  as- 
certained preguancy  shall  be  a  reason  for  postponing  the  execu- 
tion of  a  sentence  of  death  and  may  be  a  reason  for  commutation 
by  the  High  Court,  but  it  has  been  ruled  by  the  Calcutta  High 
Court  lf>  \Y.  II.  Cr.  66  that  a  capital  sentence  should  be  pro- 
nounced on  a  conviction  for  murder  notwithstanding  preguancy, 
although  the  execution  of  sentence  should  be  deferred. 
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No.  35. 
THE  CROWN,— Versus— FAKIR  ALL  I  Revision  Side. 

Case  No.  740  of  1877. 
(Lindsay  and  Plowden,  JJ.) 

Criminal  Procedure  Code  (Act  X of  1872).  Sections  195  and  196— 
Commitment  to  Session*. — Ambiguous  finding. — A  Magistrate  committed  a 
case  to  the  Sessions,  recording  in  his  grounds  for  committal,  that  the  evi- 
dence was  insufficient,  being  purely  conjectural,  but  that  as  the  charge  was 
a  serious  one  and  there  was  a  certain  amount  of  doubt  regarding  the  in- 
nocence of  the  accused,  he  committed  him  to  take  his  trial.  Held  that 
the  Magistrate,  holding  the  views  expressed,  erred  in  law  in  committing 
the  accused  to  take  his  trial. 

Case  referred  by  Additional  Commissioner,  Amritsar,  under 
Section  296,  Criminal  Procedure  Code. 

This  case  was  committed  to  the  Court  of  Sessions  at  Amritsar 
by  Fakir  Jamaluddiu,  Magistrate  1st  Class,  Amritsar  district,  on 
Sth  August  1ST 7. 

The  Additional  Commissioner  referred  the  case  to  the  Chief 
Court,  with  a  view  to  the  commitment  being  quashed,  by  the 
following  order  : — 

"  The  accused,  Fakir  Ali,  was  the  khazanchi  in  charge  of  the  3rd  Novr.  1877. 
"  Toshakhana  in  Sirdar  Bakshish  Singh's  house  at  Raja  Sausi  in  the 
"  Amritsar  district.  There  were  three  locks  on  the  door  of  the 
"  Toshakhana,  and  Fakir  Ali  had  possession  of  the  keys  of  two  of 
"  these  locks,  and  Sirdar  Thakur  Singh,  who  is  manager  of  the 
"  estate  for  Sirdar  Bakshish  Singh,  who  is  a  minor,  kept  the  key 
**  of  the  third  lock.  Recently,  when  the  Toshakhana  was  opened 
"  and  its  contents  examined,  a  small  box  containing  valuable  jewels 
"  was  found  to  be  missing. 

"  The  locks  of  the  door  presented  no  appearance  of  having  been 

*  tampered  with.  Fakir  Ali  was  arrested,  and  charged  with  the 
*'  abstraction  of  the  missing  box.  The  preliminary  euquiry  was 
"  made  by  Fakir  Jamaluddiu,  Extra  Assistant  Commissioner,  who, 
"  after  recording  all  the  evidence  forthcoming,  passed  an  order,  ou 
"  the  21st  July  1877,  to  the  effect  that  there  was  merely  suspicion 
u  against  the  accused,  that  the  suspicion  against  others  was 
u  as  strong  as  against  Fakir  Ali,  and  that  he  considered  the 
"  evidence  insufficient ;  but  as  the  case  was  a  heinous  one 
"  and  triable  only  by  the  Sessions  Court  it  should  go  to 
M  the  Deputy  Commissioner  for  his  opiuiou.     On  the  26th  July, 

*  the  Deputy  Commissioner,  Mr.  Gardiner,  recorded  his  opinion 
"  that  the  provisions  of  Sections  195  and  190,  Act  X  of  1872,  should 
"  be  followed,  adding  that,  if  the   Extra   Assistant  Commissioner 

barged  the  accused  and  the  <  >ner  considered  that  ho 

*'•  ought  not  to  have  1  tter   could    order    his 

(<  committal  nnder  Section  296  of  the  Code. 

M  On  receiving  back  t!  *;i  this  opinion  the  Extra  Assis- 

"  taut  Commissi'  >rded  an  order  to  the  effect 

'•  that  the  evidence  was  merely  conjectural;  that  the  property  had 
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"  not  been  found,  and  it  was  not  shown  that  accused  had  an  oppor- 
"  tunity  of  going  alone  to  the  Toshak/iaua ;  that  tnere  was  merely 
"  the  fact  that  the  property  had  been  made  over  to  him  and  he  had 
"  the  keys,  but  the  same  might  be  said  of  others  ;  that  Lai  Singh 
"  and  Kesur  Singh,  enemies  of  accused,  had  access  to  the  house 
"  night  and  day,  that  therefore  the  accused  ought  to  be  discharged: 
"  still,  as  there  was  some  suspicion  against  the  accused  and  the  case 
"  was  a  serious  one,  it  should  be  committed  to  the  Sessions. 
"  Accordingly,  it  was  committed  to  the  Sessions  Court,  aud  has 
"  been  transferred  to  me  for  trial. 

"  I  am  doubtful  whether  the  commitment  is  good  in  law,  and 
"  refer  the  case  to  the  Chief  Court  with  a  view  to  the  commitment 
"  being  quashed,  if  it  is  held  to  be  illegal.  Section  196  lays  down  the 
"  rule  as  to  when  a  Magistrate  is  to  make  a  commitment;  it 
"  '  is  when  evidence  has  been  given  before  him  which  appears  to 
"  'justify  him  in  sending  the  accused  person  to  take  his  trial  for  an 
"  '  offence,'  &c.  Now,  it  is  clear  that  the  Magistrate  did  not  consider 
"  there  was  any  such  evidence  in  this  case, — in  fact  he  was  distinct- 
"  ly  of  opinion  that  there  was  not  sufficient  evidence,  and  that  tho 
"  accused  should  be  discharged.  The  reason  why  he  committed 
"  the  accused  was  not  because  there  was  evidence  justifying  a  com- 
"  mittal,  but  because  the  case  was  a  serious  one,  and  there  was  some 
"  ground  for  suspicion  against  the  accused. 

"  If  the  case  were  an  ordinary  one,  I  should  proceed  with  the 
"  trial  in  due  course,  and  (which  would  probably  be  the  result, 
"  as  far  as  I  can  judge  from  the  evidence  before  the  Magistrate) 
"  acquit  the  accused.  But  the  case  is  one  of  some  importance, 
"  and  it  is  not  altogether  impossible  that  further  evidence  or  a  clue 
"  to  the  jewels  may  be  hereafter  procurable,  in  which  case  a  con- 
"  viction  of  Fakir  Ali,  if  guilty,  might  be  secured.  But  if  he  is 
"  now  tried  and  acquitted  he  will  be  safe  from  further  prosecution, 
"  however  much  evidence  may  hereafter  be  procured.  In  my 
"  opinion,  the  Extra  Assistant  Commissioner,  holding  the  opinion 
"  which  he  did  as  to  the  evidence,  acted  illegally,  as  well  as  inei- 
"  pediently,  in  committing  the  accused,  aud  I  think  the  commit- 
"  ment  should  be  quashed." 

The  following  judgments  were  delivered 

1st  Jany.  1878.  Lind3ay,  J. — In  his  grounds  for  committal  the  Magistrate 

writes  that  there  is  no  sufficient  evidence  upon  which  the  case 
should  be  sent  to  a  Court  of  Sessions,  that  the  evidence  is  purely 
conjectural,  but  on  the  ground  that  the  charge  is  a  serious  one,  and 
there  is  a  certain  amount  of  doubt  regarding  the  innocence  of  the 
accused,  he  committed  him  to  take  his  trial.  We  are  of  opinion 
that  the  Magistrate,  holding  the  views  expressed,  erred  in  law  in 
committing  the  accused  to  take  his  trial.  The  commitment  is 
quashed. 

1st  Jany.  1878.  Plowde^,  J. — I  concur  in  quashing  the   commitment.     The 

finding  of  the  Magistrate  is  ambiguous j  but  I  think  it  amounts  as 
much  to  finding  under  Section  195  that  there  are  not  sufficient 
grounds  for  committing  the  accused  person,  as  a  Gliding  under 
Section  190  that  the  evidence  given  appears  to  justify  him  in 
sending  him  for  trial. 
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No.  36. 

WAZIRA,— Versus— DULLA,  ACCUSED.  I  Revision  Side. 

Case  No.  16S  of  1878. 
(Plowden*  and  Elsmie,  JJ.) 


Cattle  Trespass  Act  T of  1871,  Section  22—  Compensation  for  nrongfitl 
seizure — Fine. — Accused  was  convicted  and  sentenced  nnder  Section  22, 
Act  I  of  1871.  to  pay  a  fine  of  Rs.  25,  out  of  which  Rs.  12  was  ordered  to  be 
paid  to  complainant  as  compensation  for  loss  and  expenses  incurred.  Held, 
that  the  imposition  of  a  penalty,  in  excess  of  the  sum  awarded  to  the 
complainant  as  compensation,  was  illegal. 


Case  referred  by  Deputy  Commissioner,  Sialkot,  under  Section 
296,  Criminal  Procedure  Code. 

The  accused,  on  conviction  by  Sirdar  Dyal  Singh,  Honorary 
Magistrate,  Wadalla,  exercising  the  powers  of  a  Magistrate  of  the 
second  class  in  the  Sialkot  District,  was  sentenced,  by  order  dated 
25th  February  1878s  under  Sectiou  22,  Act  I  of  1871,  to  a  fine  of 
Rs.  25,  or  in  default  to  1|  months'  rigorous  imprisonment,  and 
it  was  directed  that  out  of  the  fiue,  Rs.  12  be  paid  complainant 
as  compensation  for  loss  aud  expenses  incurred. 

The  Deputy  Commissioner  reported  the  case  for  revision  on 
the  grouud  that  the  sentence  of  fiue  was  illegal,  inasmuch  as, 
under  Sectiou  22  of  the  Cattle  Trespass  Act,  ouly  compensation 
could  be  awarded  to  complainant  for  losses  caused  by  the  illegal 
seizure,  including  the  amount  of  fines  paid  by  him  to  the  pouud 
authorities  for  the  release  of  his  cattle. 

The  Chief  Court  delivered  the  following 

Judgment. — As  the  Magistrate  of  the  district  points  out  in  his  /  /^  MarcJi  1S7S 
order  of  reference,   the   Honorary  Magistrate   had   no  power  to 
impose  any  penalty  on  the  accused  in  excess   of  the  sum    which 
he  awarded  to  the  complaiuaut  as  compensation. 

We    accordingly   reduce   the    fiue    imposed   on  accused    to 
_',  aud  direct  that  any  thing  recovered  from  the   accused   in 
excess  of  that  sum  be  refuuded. 


No.  37. 

SULTAN  AND  2  OTHERS,— (Accused,)— PETITIONERS, 

V*rsu*  \  Revision  Side. 

RUKAX  DIN,— (Complainant,)— RESPONDENT. 

Case  N  .  265  of  1878. 

(IVWDEN    AND    EL.fMIF,    JJ.) 
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Cuttl/i  Trespass  Act,  I  of  1871,  Section  22 — Compensation — Award  of, 
to  complainant — Damage  to  reputation. — Section  22,  Act  I  of  1871,  does  not 
contemplate  the  award  of  compensation  for  damage  to  the  reputation  of 
the  complainant,  nor  does  it  warrant  the  infliction  of  a  penalty  upon  the 
person  complained  against,  in  addition  to  the  compensation  awarded. 

Petition  under  Section  297,  Act  X  of  1872,  for  revision  of  the  order 
of  Mr.  Mohanbir,  Extra  Assistant  Commissioner  and  Magis- 
trate 1st  class,  Gujranwala  District. 

The  accused,  three  in  number,  were  convicted  under  Section 
22,  Act  I  of  1871,  and  by  order,  dated  30th  March  1878,  were 
sentenced  to  pay  a  fine  of  Its.  5  each,  and  it  was  further  ordered 
that  the  entire  amount  of  the  fiue  should  be  given  to  the  con> 
plainant  as  compensation. 

The  accused  petitioned  the  Chief  Court  to  revise  the  pro- 
ceedings of  the  Magistrate. 

The  Judgement  of  the  Court  was  delivered  by 

1th  July  1878.  Plowdest,  J. — After  enquiring  of  the  complainant,  we  find  that, 

after  allowing  him  under  Section  31  of  Act  VII  of  1870  the  costs 
of  the  proceedings  before  the  Magistrate,  his  total  loss,  inclusive 
of  the  fiue  paid  for  release  of  his  cattle,  does  not  amount  to  more 
than  Rs.  6. 

The  rest  he  says  himself  is  for  "  damage  to  his  reputation.'* 
Compensation  for  this  is  not  contemplated  by  Section  22  of  the 
Cattle  Trespass  Act,  nor  does  the  Section  warraut  the  imposition 
of  a  penalty  upon  the  person  complaiued  against,  in  addition  to 
the  compensation  awarded. 

The  fine  is  reduced  to  Rs.  6,  of  which  each  of  the  defen- 
dants will  pay  Rs.  2. 

If  the  fines  have  been  recovered  the  excess  will  be  refunded* 
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LIST  OF  ENGLISH,  HINDU,  AND  MUHAMMADAN  HOLIDAYS 
to  be  observed  by  Civil  Courts  during  the  year  1878. 


Names  of  Holidays. 

Dates  on  which  they 
fall. 

Day  of  the  week. 

i 

Remarks. 

E. 

New  Year's  Day 

1st  January 

Tuesday 

H. 

Lori 

11th  January 

Friday 

i 

M. 

Muharram 

6th  to  loth  January 

Sunday  to  Tuesday  ... 

10 

H. 

Basant  Panchmi 

7th  February 

Thursday 

1 

For  Lahore 

M. 

Urs  Data  Ganj  Bakhsh 

23rd  February 

Saturday 

1 

only. 

M. 

Akhri  Char  Sbatnbah 

27th  February 

Wednesday 

1 

E. 

Ash  Wednesday 

Cth  March 

Ditto 

1 

H. 

Sheoratri 

2nd  March 

Saturday 

1 

H. 

Holi 

I6th  to  18th  March  ... 

Saturday  to  Monday  ... 

3 

M. 

BaraWafat 

16th  March 

Saturday 

1 

E. 

Good  Friday 

19th  April 

Friday 

1 

H. 

Baisakhi 

11th  April 

Thursday 

1 

H. 

Ram  Naumi 

Ditto 

Ditto 

1 

H. 

Bhadar  Kali  Mela     ... 

28th  and  29th  May    ... 

Tuesday  &  Wednesday 

2 

For  Lahore 

E. 

Queen's  Birth  Day     ... 

24th  May 

Friday 

1 

only. 

H. 

Nirjilly  Ikadshi 

11th  June 

Tuesday 

1 

H. 

Beas  I'uja 

llthJuly 

Sunday 

1 

H. 

Somawati  Mawas 

29th  July 

Monday 

1 

H. 

Nag  Panchmi 

3rd  August 

Saturday 

1 

H. 

Salono 

12th  August 

Monday 

1 

M. 

Shabrat 

14th  August 

Wednesday 

1 

H. 

Janam  Ashtrai 

21st  August 

Ditto 

1 

H. 

Anant  Choudas 

10th  September 

Tuesday 

1 

M. 

Jumma  Alwada 

27th  September 

Friday 

1 

M. 

Id-ul-fitr 

29th  &  30th  September 

Sunday  and  Monday  ... 

2 

H. 

Dasaehra 

2nd  to  5th  October 

Wday.  to  Saturday    ... 

4 

H. 

Diwali 

25  th  and  26th  October 

Friday  and  Saturday 

2 

H. 

Jam  Dutia 

27th  October 

Sunday 

1 

H. 

Deo  Uthan 

5th  November 

Tuesday 

1 

M. 

Id-ul-zuha 

5th  and  6th  December 

Thursday  and  Friday 

'> 

E. 

Christmas 

25th  to  31st  December 

Wday.  to  Tuesday     ... 

7 

9 

jV".  B. — The  last  Saturday  in  every  month  will  be  a  holiday,  provided  the  state  of  business 
in  the  Courts  will  permit. 

Local  holidays  will  be  granted  for  great  festivals  peculiar  to  particular  places  in  all  dis- 
tricts but  Lahore,  which  is  provided  for  above. 

All  the  days  on  which  a  solar  eclipse  occurs,  and  the  days  succeeding  each  lunar  eclipse, 
will  be  reckoned  as  holidays. 

All  Civil  Courts,  original  and  appellate  (with  the  exception  of  those  at  the  hill  stations) 
will  be  closed  during  the  month  of  September. 

The  Chief  Court  and  the  Courts  of  Additional  Commissioners  will  bo  closed  for  civil  busi- 
ness from  15th  August  to  15th  October,  both  days  inclusive. 
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BOOK  CIRCULAR  No.  { J,  of  1878. 

To 

All  JUDICIAL  OFFICERS  B  the  PUNJAB. 

Lated  19th  February  1873. 

The  following  Rules,  framed  under  Chapter  VI  of  Act  XVII  of  1877,  and  Seo 
tion  4  of  Act  XX  of  1865,  for  regulating  the  qualification,  admission,  and  enrolment 
of  persons  to  appear,  plead,  and  act  in  the  Courts  of  the  Punjab,  and  for  the  control 
of  such  persons,  are  issued  by  order  of  the  Judges  of  the  Chief  Court,  in  superses- 
sion of  all  previous  rules  on  the  subject,  with  effect  from  the  1st  April  1S7S. 

2.  The  Chief  Court  has  reserved  to  itself  the  power  of  directing  the  admis- 
sion, in  special  cases,  of  any  person  to  the  Law  Classes  or  the  examinations  in  Law 
of  the  Puujab  University  College. 

3.  Advocates,  Vakils,  and  Attorneys-at-Law  of  High  Courts  of  Judicature, 
heretofore  enrolled  in  the  Chief  Court,  will  be  deemed  to  have  been  enrolled  under 
the  rules  now  promulgated  ;  provided  that,  in  the  case  of  a  Vakil  or  Attorney-at- 
Law,  application  is  made  within  15  days  from  the  date  on  which  these  rules  come 
into  force  to  the  Chief  Court,  or  to  the  Commissioner  of  the  Division  in  which  such, 
Vakil  or  Attorney  ordinarily  practises,  for  a  practising  certificate. 

RULES. 

I.  Any  person  enrolled  as  an  Advocate  of  a  High  Court  of  Judicature  in  India 

.,       .      .  „.  ,  n      .  shall,  on   being  enrolled   as  an   Advocate   in 

Advocates  of  High  Court.  ,        »    .  *  ....   ,  M  ,      , 

the  Chief  Court,  be   entitled  to  appear,  plead 

and  act  on  behalf  of  any  suitor  in  auy  Court   of  the  Punjab  in  the  samo  manner  as, 

and  subject  to  the  rules  applicable  to,  Pleaders  of  the  first  grade. 

II.  An  application   to  be  enrollel  under  Rule  I  shall  be  made  by  petition  to 
.....  if  tne  Chief  Court,  and   shall  be  presented  by 

pp  ca  ion  or  euro  m  n  .  ^Q   appliCaut  in   person,  or  by  an  Advocate) 

enrolled  in  the  Court. 

III.  The  application   will  be  considered  by  the  Court,    and,  if  it  be  granted, 
,  ,     ,        .  the  Registrar  shall  cause  the  applicant's  name 

Mode  of  enrolment.  to  faQ  °eutered  iu   the  register   of  Advocates 

enrolled  in  the  Chief  Court  of  the  Punjab. 

IV.  Every  Advocate  enrolled  under  Rule  III  shall  be  entitled  to  receive  from 

the  Registrar  a  licence,  iu  the  form  annexed. 
Licences  to  be  issued  to  Advocates.  ou  payment  of  a  fee  of  Rs.  16.     Such  licence 

F  rm  and  duration  of  licence.  s'ml,L  contiaue  iu  force   without  reuewal  until 

it  shall  be  cancelled  at  the  Advocate's  re- 
quest, or  until  the  permission  thereby  accorded  shall  have  beeu  withdrawn,  or  its 
operation  suspended  by  order  of  the  Chief  Court, 
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Such  order  may  be  made  by  the  Court  after  such  enquiry  as  the  Court  shall 
think  fit,  and  shall  be  sigued  by  not  less  than  two  Judges  of  the  Court. 

When  the  licence  grauted  to  an  Advocate  is  caucelled  at  his  own  request,  or 
the  permission  granted  by  such  licence  is  withdrawn  by  order  of  the  Court,  the  Reg- 
istrar shall  caus6  the  Advocate's  name  to  be  removed  from  the  register  of  Advocates. 

V.  Any  person,   not  enrolled   in  the  Chief  Court,  who   is  duly  authorized  to 
Persons  authorized  to  appear  on  behalf     appear,  P^ad    or  act  on    behalf  of  the  Secre- 

■of  the  Secretary  of  State  or  Government  tary  of  State  for  India  in  Council,  the  Sup- 
may,  with  permission,  appear,  plead  or  reme  Government,  or  Local  Government,  in  a 
act  in  any  civil  proceeding.  civil  prooeediug  in  which   such   Secretary  of 

State  or  Government  is  a  party  interested,  may,  with  the  permission  of  the  Chief 
Court  in  which  such  proceediug  is  pending,  appear,  plead  or  act  accordingly. 

VI.  Any   practising  Advocate,    Vakil,  or  Attorney-at-Law  of  a  High  Court  of 
"Practising  Advocates,  Vakils,  and  Attor-      Judicature,  who   is  not    enrolled  in  the  Chief 

neys  of  High  Courts  may  appear,  with  Court,  may  appear,  plead  and  act  in  anv  par- 
permission,  in  particular  cases.  ticular  civil  proceeding  in  which  he  has  been 
engaged  by  a  party  interested,  with  the  permission  of  the  Chief  Court,  or  of  the 
Court  in  which  such  proceeding  is  pending  :  Provided  that  such  permission  shall 
not  be  given  in  -evasion  of  the  provisions  of  Rules  I  and  IX. 

VII.  The  permission  accorded  under  Rules  V  and  VI  may,  for  sufficient  cause, 
Permission  accorded  under  the   two     be  withdrawn  by  order   of  the  Chief  Court  or 

preceding  rules  may,  for  sufficient  cause,  the  Court  in  which  the  proceeding  is  pending : 
be  withdrawn.  Provided  that  the  reasons  for  such  order  shall 

be  recorded  under  the  hand  of  the  Judge  who  passes  it,  and  that  when  the  order 
is  passed  by  a  subordinate  Court  and  withdraws  a  permission  granted  by  the  Chief 
Court,  the  matter  shall  be  reported  to  the  Chief  Court,  which  will  pass  thereon 
such  orders  as  it  thinks  fit. 

,,,     ,      .  •     '    . .  ,  VIII.     Pleaders  in   the   Courts   of  the 

Pleaders  to  be  of  two  grades.  r,     t  .      .    *.  -       »,  ,       . ,    ,  -    . 

&  Punjab,  shall  be  of  two  grades,  that  is  to  say — 

(i.)     Pleaders  of  the  first  grade,  who  may  appear,  plead  and  act  in  the  Chief 

Court  and  all  Courts  subordinate  thereto, 
(ii.)     Pleaders   of  the   second  grade,   who  may  appear,  plead  and  act  in  all 

Courts  subordinate  to  the  Chief  Court. 

IX.     The  following  persons   are  declared  admissible,    and  shall,  with    the  per- 

Persons   who   are   admissible   to  be     mission  of  the  Chief  Court,  and  upon  proof  of 

pleaders  of  the  first  grade.  good   character,  be  admitted   and  enrolled  aa 

Pleaders  of  the  first  grade  *. — 
(1.)     Members  of  the  English  or  Irish  Bar  : 
(2.)     Members  of  the  Faculty  of  Advocates  in  Scotland  ; 
(3.)     Attorneys  of  Her  Majesty's  Superior  Courttf  of  Record  in  England  and 

Ireland,  and  Writers  to  the  Signet. 
(4.)     Members  of  the  Society  of  Solicitors  practising   before  the   Court   of 

Session  in  Scotland. 
(5.)  Vakils  or  Attorneys-at-Law  of  any  Chartered  High  Court  of  Judicature 
who  shall  produce  certificates  that  they  have  actually  practised  in 
any  such  Court  fcr  a  period  of  three  years  at  least,  and  that  their 
names  are  still  borne  on  the  rolls  of  the  Courts  :  Provided  that  the 
Court  may,  for  special  reasons,  dispense  with  such  certificate. 
(G.)  Persons  who  shall  have  been  admitted  and  enrolled  as  Pleaders  of  the 
second  grade  under  these  rules,  or  the  rules  hereby  superseded,  and 
shall  have  practised  in  the   subordinate.  Courts  for  the  periods  noted 
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below,  and  who  shall  continue  to  be  so  practising  at  the  time  of  their 
applications  :     Provided  that   the  Chief  Court  may,    on  good   cause 
being  showu,   reduce  any  of  the   prescribed  periods   to  such  shorter 
period  as  the  Court  may  think  tit. 
Such  period  shall  be —  • 

Iu  the  case  of  persons  who  can  produce  certificates  of 
having  passed  the  Honors  in  Arts  Examination  of  the 
Punjab  University  Colleger  or  of  having  obtaiued  the 
degree  of  Bf.  A.  or  B.  L.  at  one  of  the  recoguized  Uni- 
versities in  British  India  ...  5  year3  : 
In  the  case  of  persons  who  cau  produce  certificates  of  hav- 
ing passed  the  High  Proficiency  iu  Arts  Examination 
of  the  Punjab  University  College,  or  of  having  obtain- 
ed the  degree  of  B.  A.  at  one  of  the  recoguized  Uni- 
versities in  British  India  ...  i  years  : 
In  all  other  cases                                                                 ...  5  years  : 

(7.)  Extra  Assistant  Commissioners,  or  Judicial  Officers  of  equal  or  superi- 
or official  rauk,  who  have  passed  the  departmental  examination  pres- 
cribed for  the  higher  standard  and  who  have  quitted  the  service  of 
Government :  Provided  that  the  application  for  admission  be  made 
within  three  years  of  their  leaving  Government  service,  and  shall  be 
granted  subject  to  such  conditions  as  the  Chief  Court  may  impose 
with  regard  to  the  locality  iu  which  tl*e  applicant  shall  practise. 

A  person  admitted  under  this  clause  will  not  ordinarily  be  permitted 
to  practise  iu  any  district  iu  which  he  has  served  Government  unless 
his  official  connection  with  that  district  has  ceased  for  five  years. 

X.     The  following  persons  are  declared  admissible,  and  shall,   with  the  permis- 

rersons  who  are  admissible  to  be  Plea-     sioa  of   the  Chief   Court,  and    upon  proof  of 

ders  of  the  second  grade.  good  character,  be  admitted    and  enrolled,  as 

Pleaders  of  the  second  grade  : — 
(i.)     Persons  who  shall   have  obtained  the  degree  of  Bachelor  of  Law  at  one 

of  the  recoguized  Universities  in  British  India, 
(ii.)     Persous  holding   certificates  of  having  passed  the  final  examinatiou  in 
Law   under  the   rules  in  force   for   the   Law   Classes  of  the  Punjab 
Uuiversity  College  : 
Provided  that  the  said  rules,  so  far  as  they  relate  to  admission  to  the 
Law  Classes   and  examinatiou    therein,    have   beeu  approved    by  the 
Chief  Court, 
(iii.)     Any  Tahsildar,  Muusiff,  or  other  Government  servant  holding  an  office 
of  such  a  nature  that  the  officer's  duties  cannot  be  efficiently  dis- 
charged without    a  competent  knowledge    of  substantive  law  and  the 
laws  of   procedure,  may,    upon  quitting    office  uuder  Government,  bo 
admitted  by  special  order   to  be  a   Pleader  of  the  second  grade  with- 
out having  passed  the  prescribed  examination. 

No  order  of  admission  will  be  made  under  this  clause  unless  the  candi- 
date shall  have  satisfied  the  Court,  either  by  passiug  such  speci;d 
examination  as  the  Court  may  direct,  or  otherwise,  that  he  is  quali- 
fied to  be  a  Pleader.  No  person  admitted  tinder  this  clause  can  be- 
come a  Pleader  of  the  first  grade  until  be  shall  have  passed  the  exa- 
mination prescribed  for  Pleaders  of  the  second  grade,  aud  shall  there- 
after have  practised  for  the  period  prescribed  iu  clause  G  of  Rule 
IX  fur  persons  passing  such  examination. 
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The  provisions   of  clause  7  of  Ilule  IX  apply,    mutatis  mutandis,  to  all 
persons  seeking  admission  under  this  clause. 

,,    '         ,    ,      ,  x  ,  XI.      Mnkhtars  in  the   Courts   of  tho 

Mukhtars  to  be  of  two  grades.  -n      .  ,     ,    ,,  ,        e  ,  , 

b  Punjab  shall  be  of  two  grades — 

(i)     Mukhtars  of  the  first  grade,  who  may  appear  and  act  in  the  Chief  Court 

and  all  Courts  subordinate  thereto, 
(ii.)     Mukhtars  of  the  second  grade,  who  may   appear  and  act  in  all  Courts 

subordinate  to  the  Chief  Court. 

XII.  The  following  persons  are  admissible,  and,  with  the   permission   of  the 
Persons  who  are  admissible  to  be  Mukh-     Chief  Court,  shall  be  admitted  and   enrolled, 

tars  of  the  first  grade.  as  Mukhtars  of  the  first  grade,  namely  : — 

Mukhtars  enrolled  under  the  rules  heretofore  in  force,  and  Mukhtar3  of  the 
second  grade  under  these  rules,  who  shall  have  practised  regularly  for 
not  less  than  three  years  in  the  subordinate  Courts,  and  shall  satisfy  the 
Chief  Court  that  they  are  qualified  to  appear  and  act  as  Mukhtars  in 
the  Chief  Court. 

XIII.  The  following  persons  are  declared  admissible,   and  shall,  with  the  per- 
Persons  who  are  admissible  to  be  Mukh-     mission  of  the  Chief  Court,  and  upon  proof  of 

tars  of  the  second  grade.  good  character,  be  admitted  and  enrolled,   as 

Mukhtars  of  the  second  grade,  namely  : — 

Persons  who  shall  have  obtained  a  certificate  of  having  passed  the  first  exa- 
mination in  Law  under  the  rules  in  force  for  the  Law  Classes  of  the  Punjab  Univer- 
sity College  : 

Provided  that  the  said  rules,  so  far  as  they  relate  to  admission  to  the  Law 
Classes  and  examination  therein,  have  been  approved  by  the  Chief  Court. 

XIV.  All  applications  to  be  admitted  and  enrolled  under   the   Vllth   to   the 

XHIth  (both  inclusive)  of  the  foregoing  rules 
mEu?  admissi0n  t0  be  Pleaders  and     as  a  Pleader  or  Mukh  tar  of  either  grade  shall 

be  made  by  petition  to  the  Chief  Court,  and 
shall  be  presented  by  the  applicant  in  person,  or  by  an  authorized  Pleader  of  the 
Court. 

The  application  shall  be  accompanied  by  evidence  of  the  qualifications  required 
by  the  rules,  and  by  a  fee  of — 

lis.  4,  when  the  application  is  to  be  enrolled  as  a  Pleader  of  either  grade. 
lis.  2,  when  the  application  is  to  be  enrolled  as  a  Mukhtar  of  either  grade. 

The  application  will  be  considered  by  the  Judges  of  the  Chief  Court,  and  if  it 
be  granted,  the  Registrar  shall  cause  the  name  of  the  applicant  to  be  enrolled  in 
the  register  of  Pleaders  and  Mukhtars,  and  shall  grant  him  a  certificate  on  his  fur- 
nishing the  requisite  stamp  paper  and  the  prescribed  declaration  in  writing. 

XV.  Applications  for  renewal  of  certificates  shall  likewise  be  made  by  petition 

-,,-'..,  to  the  Chief  Court,  or  to  the  Commissioner  of 

Renewal  of  certificates.  j.i      rv   •  •       •        i  •  i    xi  r        ..       v 

the  Division  m  which  the  applicant  ordinari- 
ly practises,  at  least  two  weeks  before  the  expiry  of  the  certificate,  and  shall  be  ac- 
companied by  the  expiring  certificate  and  the  prescribed  declaration  in  writing. 

The  application  shall  bo  presented  in  open  Court  by  tho  applicant  in  person, 
or,  in  the  event  of  the  applicant  beiug  unable  to  attend  in  person,  by  an  authorized 
Pleader  of  the  Court. 

On  the  requisite  stamp  paper  being  supplied,  a  renewed  certificate  will  be  pre- 
pared and  issued  by  the  Registrar,  or  the  Commissioner  of  the  Division,  as  tho  case 


MAECn  1878.  ]  CHIEF  COURT  CIRCULAR  ORDERS.  5 

may  be,  to  the  applicant,  if  he  attend  personally,  or  to  the  Pleader  presenting  the 
petition.  "When,  a  certificate  is  renewed  by  a  Commissioner,  he  should  notify  such 
renewal  to  the  Registrar,  and  forward  the  superseded  certificate  for  record  in  the 
Chief  Court  Office. 

XVI.  All  Pleaders'   and  Mukhtars'   certificates,  whether  original  or  renewed, 

Certificates  to  issue  as  from  1st  January     sha11  be  issued  as  from  the  lst  ***m*9  of  the 
of  the  year  in  which  they  are  taken  out.     year  in  which  they  are  taken  out. 

XVII.  As  soon  as  conveniently  may  be  in  January  of  each  year,  Deputy  Com- 

missioners shall  satisfy  themselves  that  the 
Yearly  return  to  be  submitted  of  unre-  pieader.s  and  Mukhtars  ordinarily  practising 
newed  certificates.  .       .,    .     ,.  .  .  J     .  j  "ii    •  i.-c 

in  tbeir  districts  have  reuewed  their  certifi- 
cates in  accordance  with  the  preceding  rule,  and  shall  submit,  through  the  Com- 
missioner of  the  Division,  to  the  Chief  Court  the  names  of  any  Pleaders  and  Mukh- 
tars shown  in  the  last  published  list  of  Pleaders  and  Mukhtars  as  practising  in  their 
districts  who  had  not  renewed  their  certificates  up  to  the  date  of  report.  The 
names  of  all  such  persons  will  be  struck  out  of  the  register  of  practising  Pleaders 
and  Mukhtars  kept  up  in  the  Chief  Court  Office,  aud  should  be  posted  in  the  prin- 
cipal court-house  of  the  district  in  which  they  formerly  practised,  with  an  intima- 
tion that  they  will  be  liable  to  penalties  if  found  practising  without  having  renewed 
their  certificates.  If  any  such  Pleader  or  Mukhtar  shall  subsequently  renew  his 
certificate,  such  renewal  shall  be  reported  to  the  Chief  Court  iu  the  manner  pro- 
vided in  Rule  XV. 

XVIII.  If  any   person  having   been  admitted   and  enrolled   as  a   Pleader  or 

Mukhtar  shall  neglect  to  take  out  a  certificate, 

Pleader  or  Mukhtar  failing  to  take  out     or  havi        obtained  a  certificate    shall  fail  to 

or  renew  certificate  for  three  years.  .T*  .    ,      ,.   .  u-1.11 

renew  it  for  a  period   of  three  years,  he  shall 

not  be  entitled  to  receive  a  certificate  or  to  have  his  certificate  renewed  without  a 
special  order  of  the  Chief  Court. 

XIX.  Any  person  who,  having  been  admitted  as  a   Pleader  or  Mukhtar,  shall 

.-  ..     ,    ,  ™-Cr<i-c     accept  any  appointment  under  Government, 

Notice  to  be  given  to  Chief  Court  if  .       •    .  j  n       i  in 

Tleader  or  Mukhtar  accepts   a  Govern-     or  etlter  mto  any  trade  or  other  business,  shall 

ment  appointment,  &c.  give  notice  thereof  to   the  Chief  Court,  who 

may  thereupon  pass  such  orders  as  the  said  Court  may  think  fit. 

XX.  Any  person  who  shall  hold  any  appointment  under  Government,  or  shall 

carry  on   any  trade   or  other   business  at  the 

cerffi  wSSoImb!  admission   t0  6tate     time   of  his   application   for  admission    as  a 

^  '  Pleader  or  Mukhtar,    shall  state   the  fact   iu 

his  application  for  admission. 

No  person  to  appear,  plead  or  act  on  XXL       Except    as    is    provided    in    the 

tehalf  of  any  other  person  in  the  Civil  foregoing  rules  and  subject  thereto,  no  person 

Courts  of  the   Punjab  unless  qualified  shall    appear,  plead    or  act    on  behalf   of  any 

under  these  rales.  other  pers(m  m  thc  Civil  Courts  0f  the  Punjab. 

Provided  that  these  rules  shall  not  be  deemed  to  affect  the  first  clause  of  Section 

40  of  Act  XX  of  1805,  or*Sectiou   35   of  the 
Swing  of  certain  agents  recognized  by     Code  of  ( ;ivil  proceuuro  0f  1877,  or  any  notifi- 
cation issued  under  Sectiou  37  of  that  Code. 
XXII.     Except  as  is  otherwise  provided  in  Act   XVII   of   1877,    or    in    theso 
Except  u  otherwise  provided,  the  pro-     rulf-    the   provisions   of  Act    XX   of  1865 
I860  to  apply  to  all     apply  to  all    persons    admitted    and    enrolled 
Pleaders  or  Mukhtars  enrolled  in  the     in  the  Chief  Court   as    Pleaders   aud   Mukh- 
Chief  Court,  tars. 
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XXIII.  If  any  person  practising  as  a  Pleader  or  Mukhtar  of  the  first  grade  be 

charged  in  the  Chief  Court  pvith  any   miscon- 
Procedure  when  a  charge  of  miscon.     duc(.   ftud  th    Chi  f  c       fc  cousider    it    ueces. 
duct   is   brought  against  a   Pleader   or  .     ,    , ,  .  .  ,       ~     , .        ,  _ 

Mukhtar  of  the  first  grade.  sai7  to  nold  au  enquiry,  under  Section  lo    of 

Act  XX  of  18G5,  before  itself,  the  Registrar 
shall  send  such  Pleader  or  Mukhtar  a  copy  of  the  charge,  and  also  a  notice  that  on 
a  day  to  be  therein  appointed  such  charge  will  be  taken  into  consideration  by  the 
Court.  Such  copy  and  notice  shall  be  served  upon  the  Pleader  or  Mukhtar  at  least 
seven  days  before  the  day  so  appointed,  and  on  such  day,  or  any  subsequent  day  to 
•which  the  enquiry  may  be  postponed  or  adjourned,  the  Court  shall  receive  all  evid- 
ence properly  tendered  by  or  on  behalf  of  the  party  preferring  the  charge,  and  on 
behalf  of  the  person  charged,  and  thereafter  shall  pass  orders  as  the  Court  shall 
consider  just : 

Provided  that  nothing  in  this  rule  shall  be  deemed  to  limit  the  power  of  the 
Court  to  direct,  by  order  of  one  or  more  Judges  of  the  Court,  in  what  manner  or  by 
what  persons  auy  euquiry  under  Section  15  shall  be  conducted. 

XXIV.  Au  order  suspending  a  Pleader  or   Mukhtar  pending  inquiry   may   be 

made  by  a  single  Judge  of  the  Chief  Court, 
dismksa?ay  PaSS  °rderS  °f  8USpcnsi0n  °r     »>ut  no   final   order   by   which  a   Pleader   or 

Mukhtar  is  suspended  or  dismissed  shall  bo 
made  by  less  than  two  Judges  of  the  Court. 

Form  of  Advocate's  License. 

In  the  Chief  Coukt  of  the  Punjab. 

I  hereby  certify  that 
lias  this  day  been  admitted  and  enrolled  as  an  Advocate  in  the  Chief  Court   of  the 
Punjab,  and  is  entitled  to  appear,  plead,  and  act  in  auy  Court  of  the  Puuj,ab* 

Dated  the  day  of  in  the  year  of  our  Lord  18 
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To 

All  COMMISSIONERS  and  DEPUTY  COMNISSIONERS 

in  the  PUNJAB. 

Dated  26th  February  1878. 

The  expediency  of  entrusting  the  execution  of  all  the  decrees  passed  by  the 
superior  Courts  at  the  head-quarters  of  a  district  to  oue  officer,  has  been  from  time 
to  time  under  the  consideration  of  the  Chief  Court.  In  1868  the  Court  proposed 
to  introduce  the  scheme  experimentally  in  one  or  two  districts;  but  subsequently, 
doubts  having  arisen  as  to  the  legality  of  the  measure  with  reference  to  the  pro- 
visions of  Section  284  of  Act  VIII  of  1859,  the  proposal  was  abandoned,  and  orders 
•were  issued  prohibiting  the  practice  where  it  had  been  introduced. 

2.  The  legal  obstacles  which  have  hitherto  interfered  with  the  carrying  out 
of  the  scheme  have  now  been  removed  by  the  passing  of  the  new  Code  of  Civil 
Procedure  and  Punjab  Courts  Act,  uuder  which  Commissioners  and  Deputy  Com- 
missioners have  been  given  full  power  to  arrange  for  the  execution  of  the  decrees 
of  the  Courts  under  their  control  in  such  maimer  as  they  may  think  fit. 
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3.  Under  these  circumstances  the  Judges  desire  to  again  bring  the  principle 
to  the  notice  of  District  Officers,  with  a  view  to  the  scheme  being  tried  at  the  head- 
quarters of  districts  where  more  than  two  officers  of  the  head-quarters'  staff  are 
employed  on  civil  business.  The  Judges  think  that  the  Treasury  Officer  would 
ordinarily  be  the  most  suitable  officer  to  select  for  the  duty,  he  being, at  the  same 
time  relieved  of  all  other  civil  busiuess.  Where,  however,  the  Treasury  Officer  has 
not  sufficient  judicial  experience,  some  other  officer  should  be  selected,  as  though  in 
executing  decrees  Civil  Courts  are  not  restricted  by  the  same  limitations,  of  value 
as  in  regular  suits,  it  is  undesirable  that  this  important  department  of  civil  litiga- 
tion should  be  made  over  to  any  but  officers  of  proved  judicial  experience  and 
capacity. 

4.  These  instructions  do  not  apply  to  decrees  passed  by  Tahsil  and  Munsiff'a 
Courts,  which  will,  as  heretofore,  be  executed  as  far  as  possible  by  the  officers  who 
passed  them. 

5.  The  Civil  Reports  of  1878  should  specially  notice  whether  the  scheme  has 
been  tried  in  the  districts  under  report,  and  if  so,  with  what  result  as  regards 
^realizations  and  the  convenience  of  suitors  and  the  Courts  affected. 


f     II]C 
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To 

All  JUDICIAL  OFFICERS  in  the  PUNJAB. 

Dated  5th  March  1878. 

The  Chief  Court  is  pleased  to  direct  that  the  Presiding  Officer  of  every  Civil 
Court  subordinate  to  its  authority,  under  whose  orders  any  Civil  prisoner  is  detain- 
•ed  in  jail,  shall,  if  the  prescribed  instalment  of  the  monthly  aliowauce  has  not  been 
•deposited  on  the  last  day  of  each  month,  forthwith  transmit  to  the  Officer  in  charge 
of  the  Jail  an  order  for  the  release  of  such  prisoner. 
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To 

ALL  CIVIL  COURTS  OF  THE  PUNJAB. 

Dated  1st  April  187S. 

At  the  request  of  the  Punjab  Government,  and  with  reference  to  Sections  411 
and  412  of  the  Civil  Procedure  Code,  the  Chief  Court  directs  that  whenever  a 
decision  is  passed  in  a  pauper  suit,  the  Court  shall  immediately  intimate  the  fact 
to  the  Deputy  Commissioner,  and  inform  him  of  the  amount  payable  to  Government 

mm  dues,  as  well  as  the  names  of  the  parties  by  whom  such  amount  is  payable, 
and  such  other  particulars  relative  to  the  parties,  viz.,  place  of  abode,  occupation, 
&c,  as  will  enable  the  Deputy  Commissioner  to  recover  the  dues  of  Government. 

2.  In  cases  in  which  any  assets  are  realized  in  execution  of  the  decree,  the 
Court  should  deduct  from  the  first  recoveries  the  sum  payable  to  Government  as 
stamp  dues,  and  should  inform  the  Deputy  Commissioner  of  such  deduction,  with  a 
view  to  his  making  an  application  to  have  the  sum  made  over  to  him  for  the  purpose 
of  being  duly  credited  to  Goverumeut. 

BOOK  CIRCULAR  Xo.    \ V   or  1878. 

(    688     ) 

To 

ALL  JUDGES  OF  SMALL  CAUSE  COURTS  (and  to  others  whom  it 

MAY   CONCERN). 

Dated  8th  April  1878. 

The  following  Rules  for  the  appointment  of  Clerks  of  Small  Cause  Courts  are, 
with  the  approval  of  Government,  substituted  for  those  contained  in  Judicial  Circu- 
lar Xo.  LXXXIII. 

2.     The  only  changes  of  importance  are 

(a). — A  register  of  accepted  candidates  will  no  longer  be  kept  up  in  this 
OiSce. 

(o). — The  examination  required  by  rule  9  of  the  superseded  rules  has  been 
abolished. 

RULES. 

Clerks  of  Small  Cause  Courts  shall  be  appointed  by  the 
Judges  authorised  to  appoint  with  pre-    Judse  of  the   Court  with   the  previous  sanction  of  the 
noui  sanction  of  the  Chief  Court.  Crr'ef  Court 

2.  New  appointments  must  in  all  cases  be  made  "  on  probation  "  till  such  time  (not  earlier 
Appointments  to  be  first  on  probation.     than  taree  months  and  not  later  than  one  year  after  appoint- 
ment) as  the  Judge  of  the  Small  Cause  Conrt  is  satisfied  of ' 

the  efficiency  of  the  candidate,  upon  which  an  application  for  confirmation  will  be  made  to  the 
Chief  Court. 

3.  Kvery  Clerk,  whether  appointed  on  probation  or  permanently,  mast,  on  or  before  tak- 
SaoozHy.  ii>g  charge,  deposit  security  to  the  amount  of  Rs.  1,000  in 

cash,  Governmant  papar,  or  in  such  other  form  as  may  be 
approved  by  the  Chief  Court  The  security  will  be  forwarded  to  ths  Chief  Court  to  bo  deposited 
m  the  Lahore  Treasury. 


Mat  1378.  ]  CHIEF  COURT  CIRCULAR  ORDER?.  ■  11 

,BOOK  CIRCULAR  <^ V  of  1878. 

(    1023    j 
To 

All  SESSIONS  JUDGES  and  MAGISTRATES 

» 

IN   THE   PUNJAB. 

Dated  6th  May  1S78, 

Ik  a  criminal  appeal  lately  heard  by  the  Court,  a  very  important  question  was 
raised  as  to  the  manner  in  which  a  coufession  made  to  a  Magistrate  acting  under 
the  authority  of  Section  122  of  Act  X  of  1872  should  be  takeu  and  recorded,  and  aa 
to  the  consequences  of  any  error  or  omission  on  the  part  of  a  Magistrate  taking  or 
recording  a  confession  in  the  exercise  of  the  authority  conferred  or  declared  by  that 
section. 

2.  It  is  certain  that  there  is  room  for  doubt  as  to  the  manner  in  which  a 
Magistrate  acting  under  the  sectiou  quoted  ought  to  take  and  record  a  confession 
made  to  him  by  an  accused  person,  and  as  to  the  consequences  of  any  error  or  omis- 
sion on  the  Magistrate's  part. 

4.  The  questions  raised  were  not  decided;  but  if  the  view  of  the  law  contend- 
ed for  is  correct,  it  is  certain  that  the  administration  of  justice  in  criminal  cases 
■will  be  impeded  aud  delayed,  and  it  is  not  improbable  that  occasionally  the  end  to 
•which  the  administration  of  justice  by  Criminal  Courts  is  directed,  the  punishment 
of  offenders,  will  not  be  attained,  unless  Magistrates  be  instructed  how  to  proceed, 
and  conform  to  those  instructions. 

4.  The  Court,  therefore,  as  a  measure  of  precaution,  and  not  deciding  judicial- 
ly in  what  manner  a  Magistrate  in  the  exercise  of  the  authority  conferred  or  declared 
under  Section  122  should  proceed,  or  what  consequences  any  error  or  omission  on 
his  part  might  lead  to  in  any  subsequent  proceedings,  considers  it  expedient  to  pre- 
scribe the  following  instructions  for  the  guidance  of  Magistrates  exercising  that 
authority,  and  will  require  a  full  explanation  from  any  Magistrate  who  fails  to 
comply  with  these  instructions,  unless  the  Court  considers  that  such  departure,  in 
itself,  or  in  its  results,  is  in  the  particular  case  too  trivial  to  demand  such  explanation. 

5.  A  form  for  recording  confessions  is  annexed  to  this  Circular,  and  this  f  >r:n 
should  be  invariably  used.  A  supply  of  the  form  in  English  will  ha  issued  from 
this  office,  and  Deputy  Commissioners  should  themselves  arrange  for  a  sufficient 
supply  of  vernacular  forms,  for  use  iu  ail  cases  iu  which  the  confessions  are  takeu 
down  in  the  vernacular. 

I. — Every  Magistrate  about  to  record  a  confession  under  Section  122  of  the 
Criminal  Procedure  Code,  shall  write  in  the  language  ic  which  he  ordinarily 
writes  his  judgments  in  criminal  proceedings,  a  brief  memorandum  of  the 
inquiry  made  by  him,  aud  which  he  is  by  law  bound  to  make,  iu  order  to 
ascertain  that  the  accused  person  is  acting  voluntarily  in  making  a  con- 
fession. 

II. — The  statement  shall  be  fully  and  accurately  written  down  in  the  language 
iu  which  it  is  made  by  the  accused  person,  and  if  not  written  by  the  Ma- 
gistrate with  his  own  hand,  the  Magistrate  shall,  as  the  examination  pro- 
ceeds, make  a  memorandum  of  it,  in  the  vernacular  of  the  district,  or  in 
English  with  his  own  hand  under  his  own  signature. 

III. — The  Magistrate  shall  only  question  the  accused  person  so  far  as  may  be 
necessary  to  enable  the  Magistrate  to  understand  what  the  accused  per- 
son's meaning  is.  Every  question  put  shall  ba  written  down  in  full,  to- 
gether with  the  answer. 


12  CHIEF  COURT  CIRCULAR  ORDERS.  [  Record 

IV. — When  the  accused  person  has  concluded  his  statement,  the  written  record 
of  his  statement  shall  be  read  out  or  shewn  to  him  by,  or  in  presence  of, 
the  Magistrate,  and  any  explanations  or  additions  to  it  made  by  the  accus- 
ed person  shall  be  written  down  in  the  manner  above  prescribed. 

V. — The  Magistrate  shall  then  desire  the  accused  person  to  add  his  signature 
or  mark.  If  the  accused  person  decline  to  affix  his  signature  or  mark,  the 
Magistrate  shall  state  the  fact  and  the  reasons,  if  any,  assigned  by  the 
accused  person,  for  so  declining. 

VI. — The  Magistrate  shall  then  certify,  under  his  own  hand,  that  the  state- 
ment of  the  accused  person  was  made  in  his  presence  and  hearing,  and 
that  the  whole  of  the  statement  so  made  has  been  accurately  recorded  and 
attested  (if  such  be  the  case)  by  the  accused  person. 

VII. — The  Magistrate  shall  then  add  the  memorandum  prescribed  by  Section 
122,  and  his  own  signature  and  description  in  full. 

VIII. — The  Magistrate  may  state  in  writing  any  other  circumstance  attending 
the  making  or  recording  of  the  accused  person's  statement.  Any  such 
statement  made  by  the  Magistrate,  if  not  embodied  in  the  certificate,  must 
be  separately  signed  by  him. 

IX.—  The  record  will  then  be  forwarded  to  the  Magistrate  by  whom  the  case  is 
inquired  into  or  tried. 

X. — In  every  case  in  which  the  record  of  a  confession  by  an  accused  person 
taken  under  Section  122  is  received  by  the  Magistrate  inquiring  into  or 
trying  the  case,  the  Magistrate  shall  enquire  from  the  accused  person 
whether  he  made  the  statement  purporting  to  have  been  made  by  him 
before  the  Magistrate  from  whom  the  record  of  the  confession  was  received. 
The  statement  shall  be  shown  or  read  to  the  accused  person,  and  the  fact 
noted  by  the  Magistrate ;  and  the  accused  person's  answer  to  the  question 
shall  be  recorded  in  full. 

6.  Keference  to  the  provisions  of  Section  80  of  the  Evidence  Act  will  show 
the  great  advantage  to  be  derived  in  subsequent  proceedings,  in  the  form  of  pre- 
sumptions, dispensing  in  the  first  instance  with  proof,  if  Magistrates  are  careful  in 
observing  the  directions  laid  down  by  law  and  supplemented  by  the  above  instruc- 
tions. 

7.  The  above  instructions  apply  to  all  statements  of  accused  persons  recorded 
under  the  provisions  of  Section  122  of  the  Criminal  Procedure  Code,  whether  they 
amount  in  the  opinion  of  the  recording  Magistrate  to  confessions  or  not. 

DISTRICT. 
In  the  Court  of 
Crown  Versus 
The  confession  of 
taken  by  me  a  Magistrate 

of  the  District  this  -day 

of  187     . 

Memorandum  of  enquiry. 

Mark  or  signature  of  accused.  (Signed) 

Magistrate  Class. 

Certified  that  the  above  confession  was  taken  in  my  presence  and  hearing,   and  contains 
accurately  the  whole  of  the  statement  made  by  the  accused  [*and  was  attested  by  him  as 
correct  in  my  presence.] 
*(To  be  omitted  if  such  be  not  the  case.) 

(Signed) 

Magistrate  Class. 

I  believe  that  this  confession  was  voluntarily  made. 

(Signed) 

Magistrate  Class. 
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ALL  COMMISSIONERS  AND  DEPUTY  COMMISSIONERS  IN 


THE  PUNJAB.        \ 

Dated  4th  July  1S78. 

The  Judges  of  the  Chief  Court  are  pleased  to  direct  that,  in  districts  in  which 
the  execution  of  all  the  decrees  passed  by  the  Superior  Courts  at  head-quarters  is 
entrusted  to  one  officer  (under  the  provisions  of  Book  Circular  II  of  187S),  Civil 
Registers  Nos.  VIII  aud  IX,  heretofore  kept  separately  by  each  Court  for  the 
purpose  of  registering  the  progress  in  the  execution  of  its  own  decrees,  shall  be 
transferred  to  the  Court  of  the  officer  to  whom  alone  is  entrusted  the  execution 
of  all  Sadr  Court  decrees. 

2.  So  long  as  the  system  recommended  in  Book  Circular  II  of  1878  shall 
remain  in  force  in  any  district,  the  officer  selected  to  execute  all  Sadr  Court  decrees 
will  keep  up  the  Registers  (VIII  aud  IX)  of  each  Court  separately,  aud,  in  the  event 
of  the  system  being  temporarily  or  permanently  abandoned,  these  Registers  will 
be  returned  to  the  Courts  to  which  they  respectively  appertain. 

3.  When  entries  are  made  in  these  Registers  by  the  officer  appointed  to 
execute  Sadr  Court  decrees,  the  particulars  of  such  entries  will  be  intimated  to  the 
Court  concerned  to  enable  that  Court  to  fill  in  the  entries  required  in  columns  20 
to  27  inclusive  of  Civil  Register  No.  I. 


(    1619    j 


BOOK  CIRCULAR  No.     { }     of  1878. 

To 

ALL  CIVIL  COURTS  IN  THE  PUNJAB. 

Dated  oth  July  1878. 

In  circulating  the  accompanying  letters  from  the  Judges  of  the  Small  Cause 
Courts  of  Calcutta  and  Bombay  respectively,  the  Judges  of  the  Chief  Court  are 
pleased  to  direct  that  in  issuing  processes  for  service  in  the  Presidency  Towns,  the 
Presidiug  Officer  in  each  Court  will  personally  satisfy  himself  that  such  full  parti- 
culars of  the  description  of  the  person  summoned  are  entered  in  the  process  as  will 
render  it  unlikely  that  the  bailiffs  in  the  Presidency  Towns  should  mistake  the 
identity  of  the  person  summoned.  In  the  case  of  Europeans  and  Eurasians  the 
Christian  name  or  names,  in  full  if  possible,  aud  certainly  the  initial,  the  profession 
or  trade,  and  the  full  address  of  the  person  summoned  should  be  accurately  set 
forth.  In  the  case  of  Natives,  the  name,  father's  name,  caste,  occupation  and 
address  should  be  recorded  in  the  summons,  together  with  any  further  particulars 
which,  in  the  opinion  of  the  Presidiug  Officer,  will  facilitate  service  of  the  process. 
The  issue  of  process  should  be  delayed  until  such  particulars  are  satisfactorily 
furnished  by  the  person  applying  therefor. 

Ai>.  28  dated  Uth  May  1878,/ran  the  Officiating  5th  Judge,  Small  Caxue  Court,  Calcutta,  to 
the  Registrar,  Chief  Court,  Punjab. 

I  have  the  honor  to  acknowledge  receipt  of  your  letter  No.  1014.  dated  4th  May  last,  and 
to  inform  you  that  while  the  Judgea  of  this  Court  are  anxious  to  offer  every  facility  tor  the 
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service  of  processes,  they  cannot,  in  the  protection  of  their  own  interests,  pledge  themselves 
us  a  general  rule  to  dispense  with  the  attendance  (personally  or  by  agent)  of  i.  party  to  identify 
the  person  on  whom  the  process  is  to  be  served. 

Where  the  address  is  complete,  or  where  the  notoriety  of  the  person  summoned  is  a  gua- 
rantee against  mistaken  identity,  the  Judges  of  this  Court  apprehend  no  difficulty  ;  but  in  cases 
where  the  address  is  vague,  or  where  a  number  of  persons  of  the  same  name  not  known  to  the 
public  live  in  the  same  locality,  the  time  of  the  serving  officer  would,  to  the  detriment  of  other 
business  of  the  Court  in  a  large  number  of  instances,  be  fruitlessly  taken  up. 

The  Judges  venture  to  suggest  that  if  prior  to  the  issuing  of  the  process  the  party  apply- 
ing is  called  upon  by  the  Chief  Court  to  afford  good  and  sufficient  meaus  of  identification, 
the  inconvenience  now  felt  will,  in  a  very  great  measure,  be  removed. 

JcVb.  862  dated  11th  June  1878,  from  the  Clerk  of  the  Small  Cause   Court,  Bombay,  to  the 
Registrar,  Chief  Court,  Punjab. 

I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  No.  1015,  dated  4th  ultimo, 
to  the  address  of  the  Judges  of  this  Court,  and  in  reply  to  inform  you  that  no  rule  can  be  laid 
down  respecting  the  service  of  processes  received  from  the  Mofussil  Courts  under  Section  86  of 
the  Code  of  Civil  Procedure  by  this  Court.  If  the  defendant  is  well  known,  or  his  residence 
and  occupation  distinctly  given,  this  Court  may  not  enforce  the  rule  laid  down,  but  will 
deliver  the  processes  to  the  bailiffs  of  this  Court  with  orders  to  make  all  endeavours  to  deliver 
them  to  the  defendants. 

In  every  case  sufficient  money  should  be  sent  to  pay  all  necessary  expenses. 


f     IX 

BOOK  CIRCULAR  No.     I ]■     of  1878. 

(    1640 
To 

ALL  SESSIONS  JUDGES  AND  MAGISTRATES  IN  THE  PUNJAB. 

Dated  6th  July  1878. 

The  Judges  of  the  Chief  Court  desire  to  draw  the  attention  of  all  Criminal 
Courts  to  the  points  raised  in  the  appended  extract  from  the  Report  of  the  Indian 
Jail  Conference. 

2.  In  so  doing  the  Judges  are  not  prepared  to  endorse,  as  regards  sentences 
passed  by  Sessions  Judges  and  Magistrates  in  tho  Punjab,  the  opinions  therein 
expressed.  But  viewing  the  general  importance  of  the  subject  raised,  aud  with 
especial  reference  to  the  concluding  part  of  the  extract,  they  consider  that  the 
necessity  of  drawing  a  distinction  between  sentences  passed  on  casual  offenders  aud 
on  habitual  criminals  cannot  be  too  often  insisted  on  or  too  clearly  kept  in  view. 

Extract  from  the  Report  of  the  Indian  Jail  Conference. 

"Para  11.  We  believe  that  Magistrates  err  in  their  manner  of  dealing  with  habitual 
offenders,  partly  from  judicial  timidity  and  partly  because  they  do  not  perceive  the  immense 
difference  which  exists  between  a  first  and  second  conviction.  In  a  very  large  proportion  of 
cases  the  lesson  taught  by  a  first  conviction  is  taken  to  heart ;  the  sentence  may  not  have  been 
severe,  but  the  ordeal  through  which  the  offender  has  to  pass  as  he  goes  through  the  hands  of 
the  Police  Officer,  the  Magistrate  and  the  Jailor,  terrifies  and  deters.  But  let  there  be  one 
further  conviction,  and  the  criminal  is  at  once  marked  as  one  of  the  minority  whom  the 
ordinary  terrors  of  the  law  do  not  deter,  and  as  one  who  has  given  evidence  of  a  disposition 
to  live  a  life  of  crime.  However  light  the  character  of  the  second  offence  may  be,,  the  re- 
convicted prisoner  ought,  we  think,  to  stand  in  the  eye  of  the  Magistrate  on  a  criminal  level 
widely  different  from  that  of  the  offender  sentenced  for  the  first  time.  And  the  inference 
against  the  re-convicted  criminal  rises  in  a  geometrical  ratio  with  every  conviction,  But  this 
is  not  the  principle  on  which  re-convicted  offenders  are  dealt  with.  Whatever  may  be  the 
cause,  the  Magistrate's  courage  does  not  seem  to  rise  with  the  boldness  of  the  criminal.  As 
convictions  follow  one  another,  he  doles  out  his  increased  sentences  with  a  timid  hand,  and 
toy  (lie  easy  gradations  of  his  sentences  positively  trains  the  criminal  to  endure  a  jail  ixisUncc. 
We  could  give  any  number  at  instances  of  the  inadequate  sentences  on  which  \vu  animadvert. 
All  Jail  Officers  who  take  any  interest  in  their  work  could  supply  some,    But  wc  feci  that  the 
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matter  is  one  for  judicial  authorities  to  deal  with,  and  that  we  shall  have  discharged  our  duty 
by  pointing  out  tins  chief  weakness  in  the  machinery  of  our  criminal  law  :  still  we  would 
venture  to  express  our  hope — 

(1.)    That  steps  may  be  taken  to  make  the  police  machinery,  by  which  previous  con- 
victions are  made  known  to  trying  officers  or  courts,  more  effective  :  at  present 
it  often  happens  that  an  old  offender  is  not  recognised  till  he  Reaches  the  jail. 
(2.)     That  it  may  be  enquired  whether  the  sections  [quoted  in  the  margin]  receive 

c    »•     _>  t  j-     t,      i/-.  j       due  attentionat  the  hands  of  judicial  authorities, 

Section  75,  Indian  Penal  Code.  i      i.   n.      v    _  i Z  j  i 

Section  315,  Criminal  Proce-    and  whether  we  have  or  have  not  good  grounds 
dure  Code.  for  our   belief  that  offenders  convicted  more 

than  once  are  too  often  quite  inadequately 
punished.  We  feel  that  we  have  some  right  to  make  the  recommendations, 
because,  as  will  be  seen  further  on,  we  propose  to  divest  Jail  Officers  of  tha 
power  which  they  have  hitherto  frequently  exercised  of  treating  persons  whom 
they  regarded  '  as  habituals '  with  exceptional  severity.  This  practice, 
which  has  been  encouraged  by  the  orders  of  many  Local  Governments,  is 
objectionable  on  principle,  since  it  ought  to  be  the  duty  of  the  Jail  Officer  to 
execute,  and  not  to  enhance,  a  sentence.  It  is  further  objectionable,  inas- 
much as  few  Jail  Officers  can  be  supposed  to  be  competent  to  define  the 
word  habitual.  It  has  been  too  much  the  custom  to  count  the  convictions 
without  regard  to  the  offences  in  respect  of  which  they  were  had," 
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BOOK  CIRCULAR  No.<^  Vop  1878. 

(    2240   j 

To 

All  CIVIL  COURTS  IX  THE  PUNJAB. 

Dated  17th  September  1878, 

A  diversity  of  pratice  having  been  found  to  obtain  in  different  parts  of  the 
Province  iu  the  matter  of  taking  and  recordiug  receipts  for  money  realized  iu  execu- 
t  on  of  decree,  the  Judges  of  the  Chief  Court,  with  a  view  to  secure  uniformity ,  of 
practice  in  future,  are  pleased  to  frame  and  issue  the  following  rules. 

Rules. 

1.  Sums  tendered  by  a  judgment-debtor  in  payment,  or  part  payment,  of  a  decree  shall  be 
received  by  the  Court  which  framed  the  decree,  or  to  which  the  decree  has  been  sent  for  execu* 
tim,  whether  the  judgment-creditor  shall  have  sued  out  execution  or  not,  and  whether,  in  case 
he  shall  have  sued  out  execution,  he  be  or  be  not,  actually  in  attendance  at  the  Court  House. 

2.  If  the  judgment-creditor  be  in  attendance  at  the  time  of  such  tender  (whether  for  the 
purpose  of  prosecuting  his  execution  or  not),  the  money  so  received  by  the  Court  shall  be  made 
over  to  him  upon  his  giving  a  receipt,  duly  stamped,  if  the  sum  so  paid  exceed  lis.  20,  and  the 
receipt  taken  shall  be  filed  with  the  proceedings. 

3.  If  the  judgment-creditor  be  not  in  attendance,  the  sum  paid  in  by  the  judgment-debtor 
shall  be  made  over  by  the  Court  to  the  sheriff,  who  will  forthwith  pay  it  in  to  deposit  in  the 
Treasury,  at  the  Sadr  or  Tahsil.  as  the  case  may  be,  and  shall  notify  to  the  Court  the  number 
and  date  under  which  the  sum  has  been  entered  in  the  deposit  register.  A  corresponding  entry 
will  be  made  in  the  Court's  record. 

4.  An  unstamped  acknowledgment  will  in  every  case  be  given  to  the  judgment-debtor  by 
the  officer  to  whom  the  payment  is  made  for  any  sum  paid  into  Court  under  the  preceding 
rules. 

5.  When  the  judgment-creditor  shall  appear  and  claim  the  sum  received  by  the  Court 
under  rule  3,  such  Court  shall  give  the  claimant  (previously  identified)  a  cheque  on  the  treasury 
payable  to  his  order,  for  the  amount,  and  shall  note  thereon  the  date  of  deposit  and  the' 
number  in  the  deposit  register.  An  unstamped  receipt,  particularizing  the  amount  of  the  cheque 
Hi  date  and  number  together  with  the  deposit  number  and  date,  shall  be  taken  from  the  judo-I 
roent-creditor  in  acknowledgment  of  such  cheque,  and  this  receipt  will  remain  on  the  file,  aud 
will   be   deemed  sufficient  to  mark  the  finality  of  the  proceedings. 

6.  The  cheque  mentioned  in  rule  »  shall  be  presented  to  the  Treasury  officer  for  pavment 
and  the  receipt  of  the  payee  endorsed  thereon  shall  be  sufficient  acquittance  for  the  Treasury 
Officer,  who  will  forward  such  endorsed  cheque  to  the  Accountant-General  as  his  voucher  for  the 
withdrawal  of  the  amount  from  deposit. 

7.  When  the  amount  exceeds  Rs.  2C,  the  receipt  endorsed  on  the  cheque  will  be  stamped 
at  the  expense  of  the  judgment-creditor. 

The  above  rule6  do  not  supersede  the  provisions  of  Book  Circular  No.  I  of  1877. 


(     XI     ) 

BOOK  CIRCULAR  No.  ] Uf  1878. 

(    2293    ) 

To 

All  CIVIL  COURTS  is-  tiil  PUNJAB. 

Dated  25ih  September  1878. 

The  following  rules,  relating  to  the  issue  of  processes  to  other  Provinces,  hav- 
ing been  substituted  hy  the  Chief  Court  for  Part  C.  of  Judicial  Circular  No.  XII, 
arc  circulated  fur  general  iufurwatiuu  aud  guidance. 


18 


CHIEF  COURT  CIRCULAR  ORDERS. 


[  Recobu 


2.  It  will  be  observed  that,  except  in  the  case  of  processes  sent  for  service  to 
the  Small  Cause  Courts  of  Calcutta  and  Madras  it  will,  under  the  present  rules,  be 
no  longer  necessary  to  remit  process  stamps  with  processes  sent  for  service  to  Courts 
in  other  Provinces. 

Rules. 

1.  When  the  defendant  resides  in  another  Province,  the  Judge  must  decide  whether  he 
will  send  an  officer  of  the  Court  or  make  use  of  the  post.  There  is  no  objection  to  a  civil  pro- 
cess being  transmitted  by  peon  to  the  Court  within  whose  jurisdiction  the  defendant  resides  if 
the  distance  is  not  excessive. 

2.  In  issuing  summonses  for  service  in  other  Provinces,  the  Presiding  Officer  of  the  Court 
issuing  the  process  should  personally  satisfy  himself  that  such  full  particulars  of  the  descrip- 
tion of  the  person  summoned  are  entered  in  the  process  as  will  render  it  unlikely  that  the  serv- 
ing officer  should  mistake  the  identity  of  the  person  summoned.  In  the  case  of  Europeans  and 
Eurasians,  the  christian  name  or  names  (in  full,  if  possible,  and  certainly  the  initials),  the  pro- 
fession or  trade,  and  the  full  address  of  the  person  summoned  should  be  accurately  set  forth. 
In  the  case  of  natives,  the  name,  father's  name,  caste,  occupation  and  address  should  be  record- 
ed in  the  summons,  together  with  any  further  particulars,  which,  in  the  opinion  of  the  Presid- 
ing Officer,  will  facilitate  service  of  the  process.  The  issue  of  the  process  should  be  delayed 
until  such  particulars  are  satisfactorily  furnished  by  the  person  applying  therefor. 

3.  All  processes  should  set  forth  distinctly  both  the  Court  from  which  the  process  issues 
and  the  name  of  the  district. 

4.  The  day  fixed  for  the  appearance  of  the  party  should  be  so  fixed  as  to  allow  him  ample 
time,  after  the  service  of  the  process,  to  appear  and  answer  in  person,  or  by  pleader,  on  such 
day  in  the  Court  by  which  the  process  is  issued. 

5.  When  the  process  is  to  be  served  within  a  Presidency  town,  or  in  Rangoon,  it  should, 
in  accordance  with  Section  86  of  the  Civil  Procedure  Code,  be  sent  to  the  Court  of  Small  Causes 
within  whose  jurisdiction  it  is  to  be  served. 

6.  In  the  case  of  processes  sent  for  service  to  the  Calcutta  and  Madras  Small  Cause  Courts, 
court  fees  must  be  remitted  with  the  process  at  the  rates  noted  below. 


Calcutta. 

5  t  . 

MA  DBAS. 

Summons  under 

cu  co  © 

Warrants. 

¥  z  o 
v  o  ? 

£52, 

m 

Rs. 

R.    A. 

R. 

A. 

10 

0      2 

0 

2 

20 

0      4 

0 

4 

50 

0      8 

0 

8 

R.  A.  P. 

100 

1      0 

1 

0 

If  one  party  is  to  be  served    .,. 

2     0     O 

•200 

1       4 

2 

0 

If  two  parties 

2     8     0 

300 

1       8 

3 

0 

If  three  parties 

3     0     0 

400 

I     12 

4 

0 

If  four  parties 

3     4     O 

500 

2      0 

5 

0 

If  five  parties 

3     8     0 

600 

2       4 

6 

0 

and  j   rupee   additional   for   every 

additional 

700 

2       8 

7 

0 

party. 

800 

2     12 

8 

0 

No  higher  fee  than  Rs.  7  is  levied 

n  any  oase, 

*HX> 

3       0 

9 

0 

1000  and  above 

3       4 

10 

0 

N.  B.  —The  above  amounts  arc  payable  f< 

ir  each  pcr- 

bob  served  at  the  Calcutta  Co 

art  of  Small  C 

ausefc. 

7.    In  the  case  of  processes  sent  for  service  to. the  Bombay  Small  Court  <  lourt,  the  ordinary 

process  fee  payable  under  the  rules  in  force  in  the  Punjab  will  be  levied   and   attached    to    the 
diary  of  process  fcub;  and,  in  addition  to  thib  fee,  an  extra  fee   of   lib,  2  tmtst   be  levied   ami 
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remitted  by  a  money  order,  or  in  postage  stamps,  for  registering  the  process  in  the   Bombay 
Small  Cause  Court  Office. 

8.  In  every  tfther  case  in  which  application  is  made  for  the  issue  of  a  process  beyond  the 
limits  of  the  Punjab,  the  stamp  requisite  for  the  issue  of  such  process  under  the  rules  in  force 
in  the  Punjab  will  be  levied  and  affixed  to  the  diary  of  process  fees,  and  a  note  will  be  made 
on  the  process  to  the  effect  that  the  proper  fee  has  been  levied. 

9.  In  all  cases  in  which  the  post  is  made  use  of,  the  cost  of  postage  anc>  registration  to 
and  fro  must  be  paid  by  the  party  liable  before  the  process  is  forwarded. 

Xo  processes  are  to  be  sent  on  Her  Majesty's  Service  which  do  not  relate  strictly  to  the 
public  service. 

10.  Civil  processes  for  service  in  the  city  of  Lucknow  should  be  addressed'  to  the  Civil 
Judge  and  not  to  the  Judicial  Commissioner. 

11.  Processes  to  be  serv.jd  on  persons  in  Sindh  should  be  transmitted  to  the  Judge  of  the 
Sadr  Court  at  Kurachee. 

12.  All  correspondence  between  Judicial  officers  in  the  Punjab  and  the  Courts  of  another 
Province  should  be  conducted  in  the  English  language.  In  the  case  of  Native  officers,  the 
Deputy  Commissioner  or  one  of  his  Assistants  should  be  the  channel  of  communication. 
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XII     ) 

.  BOOK  CIRCULAR  No.  <[ Vof  1878. 

.    2412    J 

To 

ALL  JUDICIAL  OFFICERS  IN  THE  PUNJAB  AND  OTHER 
PERSONS  CONCERNED. 

Dated  14th  October  1878. 

The  following  Rules,  framed  under  Act  XX  of  1865,  and  Chapter  VI  of  Act 
XVII  of  1877,  for  regulating  the  qualification,  admission  and  enrolment  of  persona 
to  appear,  plead,  and  act  in  the  Courts  of  the  Punjab,  and  for  the  coutrol  of  such 
persons,  are  issued  by  order  of  the  Judges  of  the  Chief  Court,  in  supersession  of  all 
previous  rules  on  the  subject,  with  effect  from  the  20th  October  1878.  The  Rules 
in  Part  III  have  received  the  sanction  of  tbe  Local  Government. 

2.  The  Chief  Court  has  reserved  to  itself  the  power  of  directing  the  admis- 
sion, in  special  cases,  of  any  person  to  the  Law  Classes  or  the  Examinations  in  Law 
of  the  Punjab  University  College. 

3.  Book  Circular  No.  I  of  1878  is  hereby  cancelled. 

Part  I. 

Unlet  to  regulate  the  grant  and  renewal  of  Certificates  under  Act  XX  of  1865. 

I.    Application  to  be  admitted  and  enrolled  as  a  Pleader  or  Mukhtar  under  tbe  provisions 

of  Act  XX  of  1865  sball  be  made  by  petition  to  the  Chief  Court, 

Application  for  admission  and     an(j  sban  De  presented  by  tbe  applicant  in   person,  or  by   an  Ad- 

ettroluient.  vocate,  Pleader  or  Mukhtar  practising  in  the   Chief  Court,  and 

duly  authorized  in  this  behalf. 

To  be  accompanied  by    evi-  H-     The  application   shall  be  accompanied   by   evideTice  of 

dence  of  qualifications  and  the     the  qualifications  required  and  the  fee  fixed  by   the  rules,    issued 

prescribed  fe«.  under  Act  XX  of  1865,  for  the  time  being  in  force. 

III.  The  application  will  be  considered  by  the  Court,  and,  if  it  be  granted,  the  Registrar 

shall  cause  the  name  of  the  applicant  to  be  enrolled  in  the  Regis- 
Enrolment  and  grant  of  certi-    ter  of  piearlers  and  Mukhtars,  and  shall  grant  him  a  certificate  on 

his  furnishing  the  requisite  stamp  paper  and  the  prescribed  de- 
claration in  writing.  Provided  that  if  the  certificate  be  not  taken  out  within  the  year  in  which 
the  applicant  is  admitted,  it  shall  not  be  issued  without  a  special  order  of  the  Court. 

IV.  Applications  for  renewal  of  certificates  shall   likewise  be   made  by  petition   to  the 

Chief  Court,  or  to  the  Commissioner  of  the  Division  in  which  the 
Renewal  of  certificates.  applicant  ordinarily  parctises,  at  least  two  weeks   before,  the  ex- 

piry of  the  certificate,  and  shall  be  accompanied  by  the  expiring  certificate  and  the  prescribed 
declaration  in  writing. 

The  application  shall  be  presented  in  open  Court  by  the  applicant  in  person,  or,  in  the 
event  of  the  applicant  being  unable  to  attend  in  person,  by  an  Advocate,  Pleader  or  Mukhtar 
practising  in  the  Court  and  duly  authorized  in  that  behalf. 

On  the  requisite  sti*mp  paper  being  supplied,  a  renewed  certificate  will  be  prepared  and 
issued  by  the  Registrar,  or  the  Commissioner  of  the  Division,  as  the  case  may  be,  to  the  appli- 
cant, if  he  attend  personally,  or  to  the  Advocate,  Pleader  or  Mukhtar  presenting  the  petition. 
When  a  certificate  is  renewed  by  a  Commissioner,  he  should  notify  such  renewal  to  the  Regis- 
trar, and  forward  the  superseded  certificate  for  record  in  the  Chief  Court  Office. 

Certificates  to  issue  as  from  1st  V.     All  Pleaders' and  Mukhtars'  certificates,  whether  ori<ri- 

January  of  the  year  in  which    nal  or  renewed,  shall  be  issued  as  from  the   1st  January  of  the 
they  are  taken  out.  vear  \n  which  they  are  taken  out. 

VI.     As  soon  as  conveniently  may  be,  in  January   of   each   year,  Deputy  Commissioners 
shall  satisfy  themselves  that  the  Pleaders  and  Mukhtars  ordinarily 
of^rXewS™5&te?  practising  in   their  districts   have   renewed   their   certificates   in 

accordance  with  the  preceding  rules,  and  shall  submit,  through 
the  Commissioner  of  the  Division,  to  the  Chief  Court,  the  names  of  any  Pleaders  and  Mukhtars 
■hown  in  the  last  published  list  of  Pleaders  and  Mukhtars  as  practising  in  their  districts  who 
bad  not  renewed  their  certificates  up  to  the  date  of  report.  The  names  of  all  such  persons  will 
be  struck  out  of  the  register  of  practising  Pleaders  and  Mukhtars  kept  up  in  the  Chief  Court 
Office,  and  should  be  pasted  in  the  principal   Court-house  of  the  district  in  which  they  for- 
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merly  practised,  with  an  intimation  that  they  will  be  liable  to  penalties  if  found  practising 
without  having  renewed  their  certificates.  If  any  such  Pleader  or  Mukhtar  shall  subsequently 
renew  his  certificate,  such  renewal  shall  be  reported  to  the  Chief  Court  in  +he  manner  provided 
in  Rule  IV. 

VII.     After  receipt  of  the  yearly  returns  prescribed  in  the   last   paragraph,  a  list  will   be 
•    compiled  in  the   Chief  Court   of  all    persons   whose   names   con- 
Annual  list  of  Advocates    &.,     tinue  to  be  bornp  on  the  register  of  pieadeis  and  Mukhtars  enroll- 
to  be  prepared  and  circulated.         ^  ^^  ^  xx  Qf  ^^  ^  ^  ^  ^.^   q{    Advocateg    ftnd 

others  permitted  to  practise  under  Act  XVII  of  1877.  Printed  copies  of  this  list  will  be  fur- 
nished by  the  Register  to  all  District  Courts  in  the  Punjab. 

Part  II. 
Rules  under  Chapter  VI  of  Act  XVII  of  1877,  and  all  other  powers  enabling  the  Court  in  this 

behalf. 

I.  No  Advocate,  Vakil  or  Attorney-at-Law  of  any  High  Court  of  Judicature  is  entitled  to 
appear,  plead  or  act  on  behalf  of  any  suitor  in  any  Civil  Court  in  the  Punjab,  unless  with  the 
permission  of  the  Chief  Court,  granted  in  conformity  with  the  following   rules  : — 

II.     Such  permission  may  be  either  general   or  special. 
General  permission  and  special  General   permission    is    permission   to   practise  in   any    Civil 

•permission.  Court  in  any  civil  suit  or  proceeding  in  which  the  Advocate,  Vakil 

•or  Attorney-at-Law  is  retained  by  a  party  thereto. 

Special  permission  is  permission  to  appear,  plead  or  act  in  a  particular  suit  or  proceeding  in 
the  Civil  Court  in  which  such  proceeding  may,  for  the  time  being,  be  pending. 

III.  Any  Advocate,  Vakil  or  Attorney-at-Law  of  any  High  Court  of  Judicature,  who  was 
C  neral  permission.     \.pplica-     practising  in  the  Civil  Courts  of  the  Punjab,  and  whose  name  was 

tion*  by  Advocates  and  others  registered  in  the  Chief  Court  at  the  date  of  the  passing  of  Act 
heretofore  practising  in  the  XVII  of  1877,  shall,  if  he  apply  by  petition  to  the  Court,  within 
Punjab.  30  days  from  the  date  when  these  rules  come  into  force,  be    sup- 

plied by  the  Registrar  of  the  Court  with  a  license,  in  the  form  annexed  to  these  rules,  granting 
him  general  permission  to  practise  in  the  Chief  Court  and  in  any 
License-  Civil  Court  subordinate  to  the  Chief  Court. 

The  benefit  of  this  rule  may.  for  sufficient  reasons,  be  extended  by  special  order  of  the 
Court  to  persons  who  regularly  practised  in  the  Civil  Courts  of  the  Punjab,  but  whose  names 
had  not  been  registered  in  the  Chief  Court  at  the  date  of  the  passing  of  Act  XVII  of  1877. 

IV.  An  application  for  such  general  permission  made   by   any   such   Advocate,   Vakil   or 
Applications  made  after   the    Attorney  after  the  period  prescribed  shall  be  laid  before  the  Court 

period  prescribed.  for  orders,  and  be  disposed  of  accordingly. 

V.  Any  practising  Advocate  of  a  High  Court  may  apply  for  general  permission  to  practise 

in  the  Chief  Court  and  the  Subordinate  Civil  Courts  of  the  Punjab, 
Applications  by  Advocates  of    by  petition,  which  shall  be  presented  by  the  applicant  in   person 
High  Court.  QJ.  ^  an  Advocate  practising  in  the  Chief  Court. 

VI.  The  application  shall  be  signed  by  the  applicant,  and  shall  be  accompanied  by  docu- 

mentary evidence  that  his  name  is  borne,  at  the   date  of   applica- 
Contents  of  application.  tionj  on  tne  roplg  0f  one  0f  tue  High  Courts  of  Judicature  in  India. 

VII.  The  application  will  be  considered  by  the  Court,   and,  if  it  be  granted,  the  Registrar 
License  to  be  issued  to  Advo-    wiu  snVV>lJ  to  the  applicant  a  license  in  the  form  annexed  to 

cates.  these  rules. 

VIII.  The  names  of  all  persons  to  whom  licenses  are  granted  under  the  foregoing  l-ules 
Register  to  be  maintained  of     will  be  entered  in  a  book   entitled,    "  Register  of  Advocates   and 

persons  licensed  under  Act  XVII  others,  entitled  to  practise  in  the  Civil  Courts  of  the  Punjab  under 
of  1877.  Act  XVII  of  1877." 

IX.  A  license  granted  under  the  foregoing  rules  will  continue  in  force   without  renewal 

until  it  shall  be  cancelled  at  the  request  of  the  licensee,  or   until 
Duration  of  license.  ^he  prcmission  thereby  accorded  shall  have  been  withdrawn,  or  its 

•operation  suspended,  by  order  of  the  Chief  Court. 

X.  The  operation  of  a  license  may  be  suspended,  pending  enquiry  or  until  further  orders 
Suspension  of  license  pending     of  the  Chief  Court,  by  an  order  made  for  sufficient  cause   by  a 

enquiry.  single  judge  of  the  Court. 

An  order  for  the  withdrawal  or  suspension  of  the   operation  of  a  license,   otherwise  than 

pending  enquiry  or  until  further  orders  of  the  Court,  may  be  made 

Suspension  or  withdrawal  of    af  £er  such  notice  to  the  person  concerned  and  such  enquiry  as  the 

hcense-  Court  shall  think  fit,  and  shall  be  signed  by  not  less   that   two 

judges  of  the  Court. 

XI.  When  a  license  is  cancelled  at  the  request  of  the  person  licensed,   or   the   permission 

given  thereby  is  withdrawn  by  order  of  the  Court,  the    Registrar 
Effect  of  order  suspending  or    gna}1  cause  tjje  name  of  such  person  to  be  removed  from  the 
■wrthdrawmg  hcense.  ^.^  ftboye  mcntioncd§ 
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XII     The  four  preceding  rales  apply  to  persons,  other  than  Pleaders  admitted  and  enroll- 

pi«ui    '  li     sed  under  Sec-    ed  under  Act  XX  of  1865.  and  not  being   Advocates.   Vakils   or 

tion 1 10  oP  Ac?  IV  of  RX56  (see    Attorneys-at-Law,  who  were  admitted  or  licensed  to  be   Pleaders 

Section  2  of  Act  xvit  of  137").       of  the  Chief  Court  under  the  provisions  of  Section  10,  Act  IV  of 

1866  only. 

XIII.  Any  practising  Advocate,  Vakil  or  Attorney-at-Law,  not  licensed  under  the  forego- 
"  -  .   .  ing  rules,  who  desires  to  appear,  plead  or  act  on  benalf  of  a  suitor 

A^U^atfoTfoTspecial  permis-     in  a  particular  civil  suit  or  proceeding  in  a  Civil   Court   subordi- 
sion  in  Subordinate  Courts.  nate  to  the  Chief  Court,  may  apply  to  the   Court  in  which   the 

proceeding  is  pending  for  such  permission. 

XIV.  The  application  shall  be  by  petition.    It  shall  state  the  names  of  the  parties  to  the 

cause,  the  Court  in  which  it  is  pending,  and  the  person  or  persons 

Contents   of  application    for    for  whom  the  applicant  is  retained,  and  shall  be   signed   by   the 

tpecial  permission.  applicant  with  the  addition  of  his  professional   title.     It  shall   be 

presented  by  the  applicant  in  person,  or  by  some  person  authorized  to  practise  in  the  Court  to 

which  it  is  presented,  or  by  the  suitor  by  whom  the  applicant  is  retained. 

XV.  Special  permission  shall  not  be  granted  in  any  case   where  the  Court  has  reason  to 
When  permission   not  to  be    believe  that  the  applicant   exercises  his   profession   in   the    Civil 

granted.  Courts  of  the  Punjab  so  frequently  that  he  ought,  if  an  Advocate, 

to  apply  for  a  license  under  these  rules,  or,  if  a  Vakil  or  Attorney,  for  admission  and  enrolment 
as  a  Pleader  under  the  rules  for  the  time  being  in  force  under  Act  XX  of  1865. 

If  the  application  be  refused,  XVI     If  the  application  be  refused,   an   order  stating  the 

grounds  of  refusal  .to  be  record-    grounds  of  refusal  shall  be  recorded  under  the  hand  of  the 
ed  by  the  judge.  judge. 

XVII     When  permission  is  granted,  it  shall  be  in  the  form  of  an  order  on  the  petition 

Form  in  which  permission  is  to    signed  by  the  judge,  and  the  petition  shall  be  filed  with  the   re- 
be  granted.  C0I"d  of  the  proceeding  to  which  it  relates. 

XVIII.  Special  permission  granted  under  these  rules  is  revocable  by  the  Court  in  which 

_  . .  . .        the  proceeding  may,  for  the  time  being,  be  pending,  and  may  for 

Permission  revocable  by  order.  _,r.      '  v  i_  j  v.  j        *  .,r   ^      1   •         ,  .  ? 

sufficient  cause  be  revoked  by  an  order  of  the  Court,  in  which  or- 
der the  grounds  for  revocation  shall  be  stated  under  the  judge's  hand. 

XIX.  Any  order  refusing  to  grant,  or  revoking,  special  permission  shall  be  liable  to  be  re. 

vised  by  the  Chief  Court  upon  application  made  by,  or  on  behalf  of 

cM^Conrt"*  *°   r8Tidon  b7    the  applicant  by  petition  to  the  Court  for  that  purpose,  and  may 

be  set  aside  by  order  of  a  single  judge  of  the  Court.  » 

XX.    A  certified  copy  of  any  such  order  shall  be   forwarded 

tifwto"  SuSrdtSTco^rt*  °U'    *°  the  Court  in  which  the  Proceeding  »  pending,  and  shall  be 

u    r  filed  with  the  record. 

XXI.    When  the  proceeding  is  one  pending  in  the  Chief  Court,  the  application  shall  con- 

Application!  and    order,    in    form  to  the  provisions  of  rule   14,   and   the   requisite   permission 

Chief  Court  niay  be  granted  by  an  order  of  the  judge,  or  any  of  the  judges, 

before  whom  the  proceeding  is,  for  the  time  being,  pending  ;  and  may  be  in  like  manner 

revoked. 

Schedule. 
Form  referred  to  in  Eules  3  and  7. 
License  under  Section  43  of  the  Punjab  Courts'  Act,  1877. 

Eh  the  Chief  Cocbt  of  the  Punjab. 
Certified  that  A.  B.,  Advocate  (or  as  the  case  may  be),  of  the  High  Court  of  Judicature  of 
the  North-Western  Provinces  (or  as  the  case  may  be),  has  this  day  been  enrolled  in  the   Chief 
Court  of  the  Punjab,  and  is  hereby  permitted  to  practise  in  the  Chief  Court  and  in  any  Civil 
Court  of  the  Punjab. 
Given  this  day  ] 

of  187  atV  C.  D., 

Lahore  J  Registrar. 

PART  III. 
Rules  under  Section  4  of  Act  XX  of  1865,  for  the  qualification,  admission,  and  enrolment 
of  proper  persons  to  be  Pleaders  and  Mnkhtars  of  the    Courts  of  the  Punjab,   the  fees  to  be  paid 
for  the  enrolment  of  such  persons,  and  for  the  suspension  and  dismissal  of  Pleaders  and  JUukh- 
tars  so  admitted  and  enrolled, 

I.     Pleaders  in  the  Courts  of  the  Punjab  shall  be  of  two  erodes. 
Pleaders  to  be  of  two  grades.         that  ig  to  gay_ 

(i.) — Pleaders  of  the  first  grade,  who  may  appear,  plead  and  act  in  the  Chief  Court  and 
all  Courts  subordinate  thereto. 

(ii.)— Pleaders  of  the  second  grade,  who  may  appear,  plead  and  act  in  all  Courts  subordi- 
nate to  the  Chief  Court. 
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II.  The  following  persons  are  declared  admissible,  and  shall. 
Persons  who  are  j^™8*™?  to  with  the  permission  of  the  Chief  Court,  and  upon  proof  of  good 
e     ea  era  o  gra  e.         character,  be  admitted  and  enrolled  as    Pleaders  of  the  first 

grade  : — 

(1.) — Members  of  the  English  or  Irish  Bar. 

(2.) — Members  of  the  Faculty  of  Advocates  in  Scotland. 

(3.) — Attorneys  of  Her  Majesty's  Superior  Courts  of  Record  in  England  and  Ireland, 
and  Writers  to  the  Signet. 

(4.) — Members  of  the  Society  of  Solicitors  practising  before  the  Court  of  Session  in 
Scotland. 

(5.) — Vakils  or  Attorneys-at-Law  of  any  chartered  High  Court  of  Judicature  who  shall 
produce  certificates  that  they  have  actually  practised  in  any  such  Court  for  a  period 
of  three  years  at  least,  and  that  their  names  are  still  borne  on  the  rolls  of  the  Court  : 
Provided  that  the  Court  may,  for  special  reasons,  dispense  with  such  certificate. 

(6.) — Persons  licensed  to  act  as  Pleaders  in  the  Chief  Court  under  Section  10  of  Act  IV. 
of  1866,  whose  names  were  borne  in  the  Chief  Court  Register  of  Pleaders  on  October 
17th,  1877. 

(7.) — Persons  who  shall  have  been  admitted  and  enrolled  as  Pleaders  of  the  second  grade 
under  these  rules,  or  the  rules  of  19th  May  1874,  and  shall  have  practised  in  the 
Subordinate  Courts  for  the  periods  noted  below,  and  who  shall  continue  to  be  so 
practising  at  the  time  of  their  applications  :  Provided  that  the  Chief  Court  may,  on 
good  cause  being  shown,  reduce  any  of  the  prescribed  periods  to  such  shorter  period 
as  the  Court  may  think  fit. 

Such  period  shall  be — 

In  the  case  of  persons  who  can  produce  certificates  of  having  passed  the  Honors  in  Arts 
Examination  of  the  Punjab  University  College,  or  of  having  obtained  the  degree  of 
M.  A.  or  B.  L.  at  one  of  the  recognized  Universities  in  British  India, — 3  years  : 

In  the  case  of  persons  who  can  produce  certificates  of  having  passed  the  High  Proficiency 
in  Arts  Examination  of  the  Punjab  University  College,  c r  of  having  obtained  the 
degree  of  B.  A.  at  one  of  the  recognized  Universities  in  British  India, — 4  years  : 

In  all  other  cases,— 5  years  : 

(8.) — Extra  Assistant  Commissioners  or  Judicial  Officers  of  equal  or  superior  official  rank, 
who  have  passed  the  departmental  examination  prescribed  for  the  higher  standard, 
and  who  have  quitted  the  service  of  Government  :  Provided  that  the  application 
for  admission  be  made  within  three  years  of  their  leaving  Government  service,  and 
shall  be  granted  subject  to  such  conditions  as  the  Chief  Court  may  impose  with  regard 
to  the  locality  in  which  the  applicant  shall  practise.  A  person  admitted  under  this 
clause  will  not  ordinarily  be  permitted  to  practise  in  any  district  in  which  he  has 
served  Government,  unless  his  official  connection  with  that  district  has  ceased  for 
five  years. 

III.     The  following  persons  are  declared  admissible,  and  shall, 

Persons  who  are  admissible  to    with  the  permission  of  the  Chief  Court,  and  upon  proof  of   good 

be  Pleaders  of  the  second  grade,     character,  be  admitted  and  enrolled  as  Pleaders  of  the  2nd  grade  :— 

(i.) — Persons  who  shall  have  obtained  the  degree  of  Bachelor  of  Law  at  one  of  the  recog- 
nized Universities  in  British  India. 

(ii.) — Persons  holding  certificates  of  having  passed  the  final  examination  in  law  under  the 
rules  in  force  for  the  Law  Classes  of  the  Punjab  University  College  :  Provided  that 
the  said  rules,  so  far  as  they  relate  to  admission  to  the  Law  Classes  and  examination 
therein,  have  been  approved  by  the  Chief  Court. 

(iii,)— Any  Tahsildar,  Munsiff  or  other  Government  servarit  holding  an  office  of  such  a 
nature  that  the  officer's  duties  cannot  be  efficiently  discharged  without  a  competent 
knowledge  of  substantive  law  and  the  laws  of  procedure,  may,  upon  quitting  office 
under  Government,  be  admitted  by  special  order  to  be  a  Pleader  of  the  second  grade 
without  having  passed  the  prescribed  examination. 

No  order  of  admission  will  be  made  under  this  clause  unless  the  candidate  shall  have 
satisfied  the  Court,  either  by  passing  such  special  examination  as  the  Court  may 
direct  or  otherwise,  that  he  is  qualified  to  be  a  Pleader.  No  person  admitted  under 
this  clause  can  become  a  Pleader  of  the  first  grade  until  he  shall  have  passed  the 
examination  prescribed  for  Pleaders  of  the  second  grade,  and  shall  thereafter  have 
practised  for  the  period  prescribed  in  clause  7  of  Rule  II,  for  persons  passing  such 
examination. 

The  provisions  of  clause  8  Rule  II,  apply,  mutatis  mutandis,  to  all  persons  seeking  ad- 
mission under  this  clause. 

Mukhtars  in  the   Courts  of  the  Punjab  shall  be  of  two 
Mukhtars  to  be  of  two  grades,     grades 

(i). — Mukhtars  of  the  first  grade,  who  may  appear  and  act  in  the  Chief  Court  and  all 
Courts  subordinate  thereto, 
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(ii).— Mukhtars  of  the  second,  grade  who  mav  appear  and  act  in  ali  Courts  subordinate 
to  the  Chief  Court. 
Persons  who  are  admissible  to  v-  .  The,  Rowing  persons    are  admissible,  and,  with  the 

be  Mukhtars  of  the  first  grade.  permission  of  the  Chief  Court,  shall  be  admitted  and  enrolled  as 
Mukhtars  of  the  first  grade,  namely  :— 
Mukhtars  enrolled  under  the  rules  heretofore  in  force,  and  Mukhtars  of  the  second 
grade  under  these  rules,  who  shall  hare  practised  regularly  for  not  less  thro  three  years  in 
the  Subordinate  Courts,  and  shall  satisfy  the  Chief  Court  that  they  are  qualified  to  appear 
and  act  as  Mukhtars  in  the  Chief  Court. 

VI.     The  following  persons  are  declared  admissible,  and  shall,  with  the  permission  of  the 
Persons  who  are  admissible  to     Chief  Court  and  upon  proof  of  good  character,  be  admitted  and 
be  Mukhtars  of  the  second  grade,     enrolled  as  Mukhtars  of  the  second  grade,  namely  : — 

Persons  who  shall  have  obtained  a  certificate  of  having  passed  the  first  examination  in 
Law  under  the  rules  in  force  for  the  Law  Classes  of  the  Punjab  University  College  :  Provided 
that  the  said  rules,  so  far  as  they  relate  to  admission  to  the  Law  Classes  and  examination 
therein,  have  been  approved  by  the  Chief  Court. 

_     ,  .    „    .,„„  -  ,„  VII.    A  fee  shall  be  pavable  by  every  person  admitted  by 

Enrolment  under  Section  7  in       ...    ,  r>i      j  Vt    i  i  i./        j      *.i.      *  • 

Chief  Court  the  Chief  Court  to  be  a  Pleader  or  Mukhtar  under  the  foregoing 

rules  according  to  the  following  scale  : — 
By  a  Pleader  of  either  grade,— Rs.  i. 
By  a  Mukhtar  of  either  grade,— Rs.  2. 

VIII.    An  enrolment  fee  of  half  the  above  amount  shall   oe 
Enrolment  under  Section  12  of     paval)ie  by   any    pieader    or    Mukhtar   applying   to   be   enrolled 
any  Pleader  or  Mukhtar  in  any     r  .  j         j  .      ft  j     s> 

Court  subordinate  to  Chief  Court,     under  Section  12  of  Act  XX  of  I860  in  any  Court  subordinate  to 
the  Chief  Court. 

IX.  If  any  person,  having  been  admitted  and  enrolled  as  a  Pleader  or  Mukhtar  of  either 

grade,  shall  neglect  to  take  out  a  certificate,  or,  having  obtained 

Pleader  or  Mukhtar  failing  to    a  certificate,  shall  fail  to  renew  it  for  a   period   of  three  years, 

SeVyearr6116*-  ne   sha11  be  suspended,  and  shall  not  be  entitled   to  receive  a 

certificate  or  to  have  his  certificate  renewed  without  further 

orders  of  the  Chief  Court. 

X.  Any  person  who,  having  been  admitted  as  Pleader  or  Mukhtar  of  either  grade,  shall 
Notice  to  be  given  to   Chief    accept  any  appointment  under  Government,  or  shall  enter  into 

Court  if  Pleader  or  Mukhtar  ac-     anv  tra(je   or  other    business,    shall    give    notice   thereof   to    the 
mePnt,  £. Government    appomt"     Chief  Court,  who  may  thereupon  suspend  such  Pleader  or   Mukh- 
tar from  practice,  or  pass  such  orders  as  the  said  Court  may 
think  fit. 
XL    Any  person  who  shall  hold  any  appointment  under  Government,  or  shall  carry  on 
any  trade  or  other  business  at  the  time  of  his  application  for 
Application  for  admission  to    Amission  as  a  Pleader  or  Mukhtar  of  either  grade,  shall  state 
Btate  certain  particulars.  th(j   fftcfc  ^  hig   application   for  admission,   and  the  Chief  Court 

may  refuse  to  admit  such  person,  or  pass  such  orders  thereon  as  it  thinks  proper. 

XII.     Anv  wilful  violation  of  any  of  the  above  rules   shall 
ml^toIub^ra^lS^of    subject  a  Pleader  or  Mukhtar  of  either  grade  to  suspension  or 
Mukhtar  to  suspension  or  dis-     dismissal, 
missal. 

XIII.  If  any  person  practising  as  a  Pleader  or  Mukhtar  of  the  first  grade  be  charged  in 
Procedure  when  a  charge   of     the  Cbief  Court  with  an^  misconduct,  and  the  Chief   Court   con- 

misconduct  U  brought  against  a  eider  it  necessary  to  hold  an  enquiry,  under  Section  15  of  Act 
Pleader  or  Mukhtar  of  the  first  XX  of  1865,  before  itself,  the  Registrar  shall  send  such  Pleader 
grade.  o>-  Mukhtar  a  copy  of  the  charge,  and  also  a   notice   intimating 

that  on  a  day  to  be  therein  appointed,  such  charge  will  be  taken  into  consideration  by  the  Chief 
Court.  Such  copy  and  notice  shall  be  served  upon  the  Pleader  or  Mukhtar,  at  least  ten  days 
before  the  day  so  appointed,  and  on  such  day,  or  any  subsequent  day  to  which  the  enquiry 
may  be  postponed  or  adjourned,  the  Court  shall  receive  all  evidence  properly  tendered  by  or 
on  behalf  of  the  party  preferring  the  charge,  and  by  the  Pleader  or  Mukhrir.  and  thereafter 
shall  pass  such  orders  as  the  Court  shall  consider  just  :  Provided  that  nothing  in  this  rule 
shall  be  deemed  to  limit  the  power  of  the  Court  to  direct,  by  order  of  one  or  more  judges  of 
the  Court,  in  what  manner  or  by  what  persons  any  enquiry  under  Section  15  shall  be 
conducted. 

XIV.  An  order  suspending  a  Pleader  or  Mukhtar  of  either  grade,  ponding  inquiry,  may  be 
Who  may  pass  order*  of  sua-     macle  °.v  il  dngle  jadge  of  the  Chief  Court,  I  I  arder  by 

pension  or  dismissal  which  a  Pleader  or  Mukhtar  of  either  grade  »r  di»» 

missed  shall  be  made  by  less  than  two  judgv^  art. 


Notb.  187$.  ]  CHIEF  COURT  CIRCULAR  OEDERS.  2r 

f    XTI1    ) 
BOOK  CIRCULAR  No.      1  I     of  1S7S. 

1  (    2433    j 

To 

ALL  CRIMINAL  COURTS  IX  THE  PUNJAB. 

Bated  15th  October  1878. 

The  Judges  of  the  Chief  Court  have  observed  that  it  is  the  almdst  universal 
practice  iu  all  Criminal  Courts  to  take  dowu  examinations  of  accused  persons  iu 
what  passes  for  Urdu,  instead  of  in  the  language  iu  which  they  are  given. 

2.  Comparing  the  provisions  of  the  two  parts  of  Chapter  XXV  of  the  Code 
of  Criminal  Procedure,  and  especially  sections  334  and  335  with  section  346,  it 
seems  clear  that  the  Code  contemplates  the  statement  of  an  accused  person  being, 
whenever  practicable,  recorded  in  the  language  in  which  it  is  given,  and  not  in  the 
language  in  ordinary  use  in  the  district  in  which  ttie  Court  is  held  (as  determined 
by  the  Local  Government  tinder  section  337),  or  iu  English,  or  iu  the  vernacular 
language  of  the  Sessions  Judge  or  Magistrate,  when  such  lauguage  is  not  identical 
with  the  language  in  ordiuary  use. 

3.  The  Court  accordingly  considers  it  expedient  to  issue  the  following  in- 
structions for  the  guidauce  of  the  Criminal  Courts  subordinate    to  its  authority  : — ■ 

a. — Statements  of  accused  persons  recorded  under  sections  346  and  122  of  the 
Criminal  Procedure  Code,  must,  whenever  practicable,  be  recorded  iu  the 
lauguage  iu  which  they  are  made. 

b. — When  such  lauguage  is  not  the  language  in  ordinary  use  in  the  district  in 
which  the  Court  is  held,  as  determined  by  the  Local  Government  under 
section  337,  Criminal  Procedure  Code,  or  the  language  prescribed  by  an 
order  under  section  335,  Criminal  Procedure  Code,  the  record  of  the 
statement  must  in  all  appealable  cases  be  translated  into  the  language  of 
the  district,  or  into  English,  where  the  Sessions  Judge  or  Magistrate 
ordinarily  writes  his  proceedings  iu  English,  and  such  translations  must 
be  authenticated  by  the  signature  of  the  translator,  aud  also  of  the  Judge 
or  Magistrate  before  whom  the  statement  is  made. 
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To 


f   xn 

(    247; 


»   ) 

ALL  CIVIL  COURTS  IN  THE  PUNJAB 


Dated  19th  October  1878. 


It  has  been  brought  to  the  notice  of  the  Chief  Court  that  the  rules  contained 
in  part  6  of  Judicial  Circular  No.  XII,  for  the  levy  of  uniform  postage  charges  iu 
all  civil  suits  and  appeals,  in  which  processes  have  to  be  sent  by  post  for  service  to 
a  different  district  of  the  Punjab  from  that  iu  which  the  suit  or  appeal  is  pending 
are  not  in  strict  accord  with  the  provisions  of  section  95  of  the  Civil  Procedure 
Code,  which  contemplate  payment  of  the  actual  cost  of  postage  and  registration 
for  each  process  by  the  person  at  whose  instance  the  process  is  issued. 

The  Court  accordingly  directs    that  the    system  at    present  in  force  shall 
not  be  eoutiuucd  beyond   the  eud   of  the   present  year.     From  January  1st,  1879, 
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in  all  civil  suits  and  appeals  in  which  processes  are  sent  by  post  for  service  to  a 
different  district  of  the  Punjab  from  that  in  which  the  case  is  pending,  the  actual 
cost  of  postage  and  registration  to  and  fro  must,  in  .accordance  with  section  95  of 
the  Civil  Procedure  Code,  be  paid  by  the  party  liable  before  the  process  is  for- 
warded. 


To 


BOOK  CIRCULAR  No.     <  V     of  1878. 

(    2537    ) 

ALL  CIVIL  COURTS  IN  THE  PUNJAB. 


Dated  84th  October  1878. 


It  has  been  brought  to  the  notice  of  the  Chief  Court  that  disputes  frequently 
arise  as  to  whether  possession  of  immoveable  property  has  in  fact  passed  in  execution 
proceedings,  and  that  information  is  seldom  to  be  found  on  the  record  which  would 
assist  in  the  determination  of  such  disputes. 

2.  It  may  be  proved  that  at  the  time  of  execution  the  property  was  in  the 
possession  or  occupancy  of  some  person  not  a  party  to  the  decree,  and  that  he  re- 
mained in  possession,  but  there  is  nothing  to  show  that  such  person  was  made  aware 
of  what  was  done  in  execution,  and  consented  to  hold  as  a  tenaut  of  the  person  to 
whom  possession  was  ordered  to  be  delivered.  On  reference  to  the  execution  pro- 
ceedings, all  that  is  found  is  au  endorsement  upon  the  warrant  that  it  has  been 
carried  out,  and  au  acknowledgment  by  the  decree-holder  that  he  has  received  pos- 
session, which  in  such  cases  often  turns  out  to  have  been  given  pro  formd,  under 
the  idea  that  the  completion  of  the  proceedings  entitles  him  thereafter  to  deal  with 
the  property  as  his  own,  and  to  treat  any  person  in  possession  either  as  his  tenant, 
or  as  a  wrong-doer.  Either  the  endorsement  or  this  acknowledgment  may  be 
wanting,  but  if  both  are  present,  there  is  still  uothing  to  show  how  the  execution 
was  carried  out. 

3.  The  provisions  of  the  present  Code  of  Civil  Procedure  upon  the  subject 
are  precise,  and,  if  carried  out,  would  remove  the  evils  complained  of.  But  it  is  to 
be  feared  that  in  many  courts  they  are  disregarded,  the  old  routine  being  followed, 
without  any  reference  to  what  the  law  requires. 

4.  In  all  cases  in  which  a  warrant  has  been  issued  for  the  execution  of  a  de- 
cree, section  251  requires  the  proper  officer,  to  whom  it  has  been  delivered  to  be 
executed,  to  endorse  thereon  the  day  and  manner  in  which  it  was  executed.  It  is 
not  sufficient,  therefore,  for  him  to  state  that  it  has  been  carried  out.  He  must 
state  clearly  what  steps  have  been  taken  to  give  it  effect. 

5.  In  the  case  of  the  delivery  of  immoveable  property,  sections  2G3  and  264 
state  what  these  steps  should  be. 

First,  if  it  is  in  the  possession  of  any  person  bound  by  the  decree,  such  person 
may  be  called  upon  to  vacate  the  property,  in  order  that  possession  may  be  de- 
livered to  the  person  to  whom  it  has  been  adjudged,  or  his  agent,  and  if  he  refuses 
to  do  so,  he  may  be  removed  from  the  property  in  order  to  such  delivery  of  posses- 
sion. Here  the  endorsement  would  state,  that  the  property  was  found  in  the  pos- 
session of  A  (naming  the  person),  that  he  was  one  of  the  persons  bound  by  the 
decree,  or  held  on  behalf  of  one  of  those  persons  (naming  the  person),  that  he  was 
required  to  vacate  the  property,  and  that  on  his  doing  so,  the  person  entitled  under 
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the  decree  was  put  in  possession,  or  that,  on  his   refusal  to  do  so,    he  was  removed 
from  the  property,  aud  the  person  entitled  under  the  decree   was  put  in  possession. 

Secondly,  if  the  property  is  in  the  occupancy  of  a  tenant  or  other  person  enti- 
tled to  occupy  it,  and  the  occupant  be  found,  a  notice  in  writing,  containing  the 
substance  of  the  decree,  is  to  be  served  upon  him,  aud  the  endorsement  on  the 
warrant  should  state  that  this  has  been  done.  If  he  caunot  be  found,  copy  of  the 
warrant  must  be  affixed  iu  some  conspicuous  place  on  the  property,  and  proclama- 
tion made  as  provided  in  section  264.  Here  the  endorsement  shouid  state  that 
the  occupant  could  not  be  found,  that  a  copy  of  warraut  had  been  put  up  (stating 
where  it  was  affixed),  aud  that  the  substance  of  the  decree  had  been  proclaimed. 

6.  Before  issuing  a  warrant  for  the  delivery  of  immoveable  property,  the 
Court  should  ascertain  from  the  decree-holder,  or  his  ageut,  who  was  believed  to 
be  iu  possession,  to  guide  it  in  ordering  which  mode  of  delivery  should  be  adopted. 

7.  The  delivery  of  possession  of  immoveable  property  sold  in  execution  of 
decree  is  provided  for  by  sections  318  and  319,  which  are  very  similar  to  sectious 
263  and  264.  Such  delivery  may  be  applied  for  by  the  purchaser  after  he  has  ob- 
tained the  certificate  declaring  the  sale  absolute,  aud  not  merely  the  judgment- 
debtor,  or  any  person  holding  on  his  behalf,  but  any  persou  claiming  the  property 
under  a  title  created  by  him  subsequently  to  the  attachment,  may  be  required  to 
vacate  the  property,  and  may  be  removed  if  lie  refuses  to  do  so.  It  is  equally 
necessary  iu  this  case,  as  in  that  of  the  delivery  of  the  property,  possession  of  which 
has  been  decreed,  that  the  endorsement  on  the  warrant  should  state  exactly  what 
has  beeu  done. 

8.  "When  the  property  sold  is  in  the  occupancy  of  a  tenant  or  other  person 
entitled  to  occupy  the  same,  a  copy  of  the  certificate  of  sale  must  be  affixed  iu 
some  conspicuous  place  on  the  property,  and  proclamation  must  be  made  as  pro- 
vided by  section  319.  There  is  no  provision  for  substituting  for  this  procedure  a 
written  notice  to  the  tenant. 

9.  If  any  person  not  bound  by  the  decree  should  be  dispossessed  of  any  pro- 
perty in  execution  of  decree,  he  may  apply  to  the  Court  executing  the  decree  under 
section  332,  if  he  disputes  the  right  of  the  decree-holder  to  be  put  in  possession, 
and  if,  upon  examining  him,  the  Court  finds  that  there  is  probable  cause  for  making 
the  application,  it  should  proceed  to  investigate  the  matter  iu  the  same  manner  as 
if  a  suit  had  been  instituted  by  the  applicant  against  the  decree-holder  uuder 
section  9  of  the  Specific  Relief  Act,  1877.  Attentiou  is  drawn  to  this  provision,  as 
the  Judges  understand  that  iu  such  cases  it  is  not  uncommon  to  refuse  to  make  any 
enquiry  and  to  refer  the  applicant  to  a  regular  suit.  The  limitation  for  such  ap- 
plications is  30  days  from  the  date  of  dispossession.  See  Article  165,  Schedule  II, 
Act  XV  of  1877. 

10.  If  the  officer  charged  with  the  execution  of  a  decree  for  the  posses- 
sion of  property  is  resisted  or  obstructed  by  the  judgemeut-debtor,  or  any  person 
on  his  behalf,  and  the  decree-holder  complains  of  such  resistance  or  obstruction 
within  one  month,  sections  328  to  330  prescribe  the  procedure  to  be  followed,  and 
section  334  extendi  the  same  procedure  to  the  case  of  a  purchaser  of  immoveable 
property  sold  iu  execution  of  decree  being  obstructed  iu  obtaining  possession  of 
the  property. 

11.  Section  331  provides  for  the  cases  where  the  resistance  or  obstruction 
has  been  occasioned  by  any  persou  other  than  the  judgment-debtor  claimiu"  in 
gnod  faith  to  be  in  possession  on  his  own  account,  or  on  account  of  some  person 
other  then  the  judgment-debtor.     No  such   provision   is  necessary   iu   the  case  of 

ity  sold  iu  execution  of  decree,  as  the  possession  of  a   person  iu  this  position 
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should  not  be  interfered  with  until  the  purchaser  establishes  by  separate  suit  that 
the  right  of  the  judgment-debtor,  which  he  has  purchased,  is  superior  to  that  of 
such  person.  But  if  a  person  not  in  possession,  but  claiming  a  rignt  to  possession 
resists  or  obstructs  the  purchaser,  section  335  enables  the  court  executing  the 
decree,  on  the  complaint  of  the  purchaser  to  enquire  into  the  matter  and  pass  orders 
thereon.  The  limitation  for  complaints  by  a  purchaser  in  execution  of  decree  of 
resistance  or  obstruction  in  obtaining  possession  of  the  property  is  30  days  from  the 
date  of  the  resistance  or  obstruction  under  Article  167  of  Schedule  II  to  Act  XV  of 
1877. 

12.  Section  313  enables  the  purchaser  at  a  sale  of  immoveable  property  in 
execution  of  decree  to  apply  to  the  Court  to  set  aside  the  sale  on  the  ground  that 
the  debtor  had  no  saleable  interest  therein.  Such  application  may  be  made  within 
60  days  from  the  date  of  the  sale  (See  Article  172,  Schedule  II,  Act  XV  of  1877). 
When  such  a  sale  is  set  aside,  either  on  this  ground,  or  for  a  material  irregularity 
in  conducting  it,  by  which  either  the  decree-holder  or  the  purchaser  has  been  pre- 
judiced, or  when  a  purchaser,  after  obtaining  possession,  is  deprived  of  possession, 
on  the  ground  that  the  judgment-debtor  had  uo  saleable  interest  in  the  property, 
section  315  provides  for  the  recovery  and  repayment  to  the  purchaser  of  the  pur- 
chase-money. The  Court  should  not  refer  him  to  a  separate  suit  for  the  money 
paid  by  him. 

13.  Attention  is  also  drawn  to  the  provisions  of  section  274  as  to  the  mode 
of  attaching  immoveable  property,  aud  those  of  sections  278  to  283  as  to  claims 
to  attached  property  and  objections. 
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To 

ALL  JUDICIAL  OFFICERS  IX  THE  PUXJAB. 

Dated  17  th  December  1878. 

The  Judges  of  the  Chief  Court  have  recently  had  before  them  a  collection  of 
the  decisions  of  the  Punjab  Courts  under  Section  301A  of  the  Indian  Penal  Code, 
winch  was  called  for  in  March  1S77. 

2.  They  regret  to  observe  that  the  scope  and  meaning  of  that  section  has 
been  very  generally  misunderstood.  In  some  of  the  cases  which  have  been  tried 
under  it,  the  proper  charge  would  have  been  culpable  homicide,  or  even  murder. 
In  others,  where  the  intention  or  knowledge  required  to  support  a  charge  of  culpable 
homicide  was  apparently  wanting,  there  was  manifestly  an  inteution  to  cause  either 
hurt  or  grievous  hurt,  or  a  knowledge  that  the  act  done  was  likely  to  cause  hurt  or 
grievous  hurt,  and  sometimes  dangerous  weapons  or  means  were  used  for  this  pur- 
pose, In  such  cases  the  proper  charge  would  have  been  one  uuder  Sectiou  323,  or 
one  of  the  following  sectious,  under  most  of  which  a  much  more  severe  sentence 
could  have  been  inflicted  than  under  Section  304  A.  In  other  cases,  again,  the  act 
from  which  death  resulted  appears  to  have  been  done  in  the  lawful  exercise  of  the 
right  of  private  defence  (see  Sectious  96  to  106  of  the  Indian  Penal  Code),  or  it  was 
a  lawful  act,  done  in  a  lawful  manner,  by  lawful  means  and  with  proper  care  aud 
caution  (see  Sectiou  80),  aud  though  death  accidentally  resulted,  it  cannot  be  said 
to  have  been  caused  by  a  rash  or  negligent  act. 

3.  Thus,  in  some  cases,  innocent  persons  appear  to  have  been  punished, 
while  in  others,  Courts  have  exercised  a  jurisdiction  which  did  not  beloug  to  them 
in  trying  persons  who  had  really  committed  culpable  homicide,  or  even,  it  may  be, 
murder;  and  in  others  again,  persons  have  been  sentenced  to  fine  only  for  offences 
which  really  fell  uuder  one  of  the  Sectious  325  to  331  or  333,  in  which  imprisou- 
ment  shoeld  have  formed  part  of  the  sentence. 

4.  The  followiug  instructions  are  therefore  issued  for  the  guidance  of  the 
Courts  subordinate  to  the  Chief  Court. 

5.  It  is  a  mistake  to  suppose  that,  wheu  death  results  from  acts  done  with 
the  intention  of  causing  hurt  or  grievous  hurt,  or  with  the  knowledge  that  hurt  or 
grievous  hurt  are  likely  to  be  caused,  but  without  the  intention  or  knowledge  re- 
quired to  constitute  the  offence  of  culpable  homicide,  the  offender  is  not  liable  to 
be  punished  for  what  he  intended  or  knew  himself  to  be  likely  to  cause,  because  a 
more  serious  consequence  has  followed.  Aud  acts  done  with  such  an  intention  or 
knowledge  cannot  properly  be  described  as  rash  or  negligent  acts.  A  man  does  not 
do  negligently  what  he  does  wilfully;  a  man  does  not  do  rashly  what  he  does  kuow- 
ing  what  the  probable  consequences  of  his  act  are,  or  intending  to  produce  such, 
consequences. 

6.  A  rash  act,  such  as  would  bring  an  offender  under  Sectiou  304A,  may  be 
illustrated  iry  the  case  of  a  man  firing  a  bullet  at  a  deer  near  a  village,  wheu  there 
was  a  chance  that  if  be  missed  the  deer  he  might  hit  some  one  in  a  field  concealed 
from  his  view,  when  he  had  no  reason  to  think  it  likely  that   any  person  was  near. 

7.  A  negligent  .act,  such  as  would,  if  death  resulted,  bring  a  man  under  Sec- 
tion 304A,  may  be  illustrated  by  the  case  of  an  engine-driver  not  looking  out  for 
ftiguuli  while  driving  his  engine,  though  he  may  have  had  reason  to  believe  that 
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the  line  was  clear;  or  by  that  of  a  man  having  reason  to  believe  a  gun  to  be  unload- 
ed, but  not  having  taken  proper  precautions  to  ascertain  that  it  was  not  loaded, 
pointing  it  in  sport  at  another  and  drawing  the  trigger.  Other  instances  when  the 
•section  would  apply  are  cases  of  rash  or  negligent  driving.  As,  if  a  person  driving 
n  cart  or  other..carriage  happen  to  kill  another,  and  it  appears  that  he  might  have 
seen  the  danger,  but  did  not  look  before  him,  thus  evincing  want  of  due  circum- 
spection. So,  if  the  driver  of  a  carriage  urge  his  horses  to  such  a  pace  that  he 
loses  command  over  them,  and  thereby  death  is  occasioned;  or  if  he  be  racing 
•with  another  carriage,  and,  from  being  unable  to  pull  up  his  horses  iu  time,  the 
carriage  is  upset  and  a  person  killed. 

8.  In  short,  the  words  "  rash  or  negligent  "  in  Section  304A,  should  be  in- 
terpreted precisely  as  they  would  be  iu  cases  falling  uuder  Sections  279,  280,  282, 
284  to  289,  and  336  to  338. 

9.  It  is  clear,  too,  from  the  use  of  the  words  "not  amounting  to  culpable 
liomicide"  iu  Section  304A,  that  when  the  acts  done  do  amouut  to  culpable  honii- 
-cide,  it  is  illegal  to  punish  under  that  section. 

10.  If  a  Court  is  doubtful  whether  the  act  done  is  one  which  can  properly  be 
-described  asa"  rash  or  negligent  act,"  or  whether  it  does  not  "  amount  to  culpable 
homicide,"  it  would  manifestly  be  wrong  for  it  to  treat  that  section  as  covering  the 
•offence;  and  in  the  latter  case,  a  Magistrate  who  is  not  specially  empowered  under 
•Section  30  of  the  Criminal  Procedure  Code  should  not  try  the  case  himself,  but 
should  either  commit  it  the  Court  of  Session,  or  send  it  to  a  Magistrate  who  is  so 
-empowered,  if  it  appears  that  the  sentence  which  the  latter  could  pass  would  be 
adequate. 

11.  Iu  many  of  the  cases  which  have  come  under  the  observation  of  the 
Court,  the  sentence  passed  has  beeu  quite  inadequate  to  the  facts  found.  The 
Court  requests  that  Magistrates  of  Districts  will  in  future  take  measures  to  have  all 
•convictions,  iu  cases  where  death  has  been  caused,  whether  for  causing  death  by  a 
rash  or  negligent  act,  for  voluntarily  causing  hurt,  or  for  voluntarily  causing  griev- 
ous hurt,  brought  under  their  notice;  and  that,  after  inspecting  the  files,  they  will 
report  all  cases  in  which  the  sentence  appears  decidedly  inadequate,  or  the  Court 
-seems  to  have  exercised  a  jurisdiction  which  did  not  belong  to  it.  Aud,  until  the 
law  is  better  understood,  they  should  also  report  cases  in  which  no  rash  or  negligent 
act  appears  to  have  beeu  committed  by  the  person  convicted,  or  in  which  he  is 
entitled  to  the  benefit  of  the  general  exceptions  to  the  Indian  Penal  Code,  unless 
the  error  has  been  set  right,  or  is  likely  to  be  set  right,  on  appeal. 

12.  To  illustrate  the  circumstances  under  which  Section  304 A,  is  not  appli- 
cable, the  facts  iu  evidence  amounting  to  culpable  homicide  or  to  murder,  the 
following  passage  is  cited  from  a  Judgment  of  the  High  Court  of  Madras  (7  Madras 
High  Court,  119). 

"In  this  case,  the  prisoner  killed  his  own  mother  by  beating  and  kicking  her. 
"The  Sessions  Judge  finds  that  the  death  resulted  from  a  brutal  beating  and  kicking, 
but  he  acquits  of  culpable  homicide,  because  the  violence  was  not  such  as  the  pri- 
soner must  have  known  to  be  likely  to  cause  death.  This  is,  it  is  manifest,  no  ground 
for  acquitting  of  culpable  homicide  not  amounting  to  murder;  with  such  knowledge 
the  act  would  be  murder  (P.  C.  Section  300,  clause  2).  The  question  for  the  Judge 
was  whether  the  act  was  done  with  the  knowledge  of  causing  bodily  injury  which  was 
likely  to  cause  death.  The  Judge  finds  the  brutal  beating  and  kicking  and  drag- 
ging by  the  hair  of  the  head  of  an  old  woman  of  GO  by  a  powerful  man,  who  so 
acted  without  the  smallest  provocation.     The  causal  connection  betwccu  the   brutal 
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assault  and  the  death  is  found  to  be  undoubted,  but  the  Sessions  Judge  Has  con- 
vited  the  prisoner  under  the  new  section  of  causing  death  by  a  rash  act.  This 
section  is,  in  our  opinion,  wholly  inapplicable  to  the  facts  of  this  case.  Culpable 
rashness  is  acting  with  the  consciousness  that  the  mischievous  and  illegal  conse- 
quence may  follow,  but  with  the  hope  that  they  may  not,  and  often  with  the  belief 
that  the  actor  has  taken  sufficient  precautions  to  prevent  their  happening.  The 
imputability  arises  from  acting  despite  the  consciousness.  Culpable  negligence  is  act- 
ing without  the  consciousness  that  the  illegal  or  mischievous  effect  will  follow,  but 
in  circumstances  which  show  that  the  actor  has  not  exercised  the  caution  incumbent 
upon  him,  and  that  if  he  had,  he  would  have  had  the  consciousness.  The  imputabil- 
ity arises  from  the  neglect  of  the  civil  duty  of  circumspection.  It  is  manifest  that 
personal  injury  consciously  and  intentionally  caused  cannot  fall  within  either  of 
these  categories,  which  are  wholly  inapplicable  to  the  case  of  an  act  or  series  of  acts 
themselves  iutended,  which  are  the  direct  producers  of  death.  To  say  that  because 
in  the  opiuion  of  the  operator,  the  sufferer  could  have  borne  a  little  more  without 
death  following  the  act,  amounts  merely  to  rashness,  because  he  has  carried  the 
experiment  too  far,  results  from  an  obvious  and  dangerous  misconception.  As  thia- 
is  neither  a  case  of  rashness  nor  of  negligence,  it  becomes  unnecessary  to  consider 
whether,  in  any  case,  a  conviction  under  this  section  can  properly  follow,  where  the 
rashness  or  negligence  amounts  to  culpable  homicide.  It  is  clear,  however,  that  it 
the  words  '  not  amounting  to  culpable  homicide,'  are  part  of  the  definition,  the 
offence  defined  by  this  section  consists  of  the  rash  or  negligent  act  not  falling  uuder 
that  category,  as  much  as  of  its  fulfilling  the  positive  requirement  of  being  the 
cause  of  death." 
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To 

ALL  COMMISSIONERS  AND  DEPUTY  COMMISSIONERS  IN  THET 

PUNJAB. 

Dated  23rd  December  1873. 

In  a  Circular  letter  issued  from  this  office  on  October  31st,  1877,  Deputy  Com- 
missioners were  requested  to  submit,  for  the  approval  of  the  Chief  Court,  rules  for 
regulating  the  distribution  of  the  civil  business  of  their  districts.  In  the  replies 
which  have  been  received  to  this  letter,  many  experienced  officers  have  strongly 
ur»ed  the  desirability  of  leaving  to  Deputy  Commissioners  the  widest  possible  dis- 
cretion in  arranging  for  the  distribution  of  the  judicial  work  of  their  districts.  It 
lias  been  pointed  out  that  the  arrangements  must,  in  each  case,  largely  depend  upon 
the  strength  and  comparative  efficiency  of  the  staff  which  the  Deputy  Commissioner 
has  at  his  command,  and  that,  as  these  elements  are  constantly  changing,  the  De- 
puty Commissioner  must  as  constantly  change  his  rules,  and  adapt  them  to  the 
altered  circumstances  of  his  district. 

2.  In  these  views  the  Judges  generally  concur.  They  are  quite  prepared  to 
admit  that  the  details  of  distribution  c*au  only  be  satisfactorily  settled  by  each 
Deputy  Commissioner  for  his  own  district,  and  that  it  would  be  unwise  to  attempt 
to  do  more  than  indicate  the  general  principles  which  should  be  observed  in  fram- 
ing rules.     Iu  leaving,  therefore,  to  Deputy  Commissioucrs  full  discretion  to  frame, 
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from  time  to  time,  suitable  rules  for  the  distribution  of  the  judicial  business  of 
their  districts,  the  Court  will  only  ask  them  to  be  careful  that  such  distribution  La 
always  regulated  by  clear  and  definite  rules,  and  that  in  framing  rules  for  the  dis- 
tribution of  civil  business,  the  following  general  principles  may  be  borne  in  mind: — ► 

I. — Precise  rules  should  be  laid  down  as  to  the  classes  aud  values  of  suits  to- 
be  entertained  by  each  Tahsildar  and  Munsiff,  and  by  such  Honorary 
Civil  Judges  as  receive  petitions  direct,  within  the  whole  or  a  specified 
portion  of  their  respective  local  jurisdictions. 

II. — Where  the  Deputy  Commissioner  has  directed  that  a  particular  class  of 
cases  is  to  be  heard  within  certain  limits  by  a  certaiu  officer,ta^  such 
cases  should  be  instituted  in  the  Court  of  that  officer,  and  not  elsewhere. 

III. — In  determining  what  classes  of  cases  are  to  be  taken  up  by  the  different 
Courts  and  in  fixing  limits  of  value,  the  capabilities  of  each  Court  should 
be  taken  into  consideration.  Honorary  Civil  Judges,  with  jurisdiction 
within  the  limits  of  a  tract  specially  set  apart  for  the  purpose,  should 
ordinarily  take  up  all  cases  within  their  competence,  unless  such  an  ar- 
rangement will  impose  on  them  an  undue  burden  of  work.  In  tahsils 
where  there  are  Naib  Tahsildars  exercising  civil  powers,  the  rules  may 
provide  for  a  limited  number  of  cases  being  made  over  to  the  Naib  Tah- 
sildar, each  mouth,  by  the  Tahsildar,  or  Munsiff,  or  both. 

IV. — The  rules  should  fix  the  maximum  uumber  of  fresh  cases  which  each 
Tahsildar  aud  Munsiff  is  to  retain  each  month  in  his  own  Court,  and  in 
the  Court  of  the  Naib  Tahsildar  subordinate  to  him,  where  he  has  been 
empowered  to  make  over  cases  to  a  Naib  Tahsildar,  and  should  provide 
for  all  petitions  instituted  beyond  that  number  being  referred  for  orders 
either  to  the  officer  at  the  Sadr  to  whom  the  referring  Court  is  subordinate 
under  Rule  VI  below,  or,  if  the  Court  is  subordinate  to  an  officer  holding 
charge  of  a  division  of  the  district,  to  such  Divisional  Officer.  What 
number  should  be  fixed  as  the  maximum  in  each  case  is  a  matter  which 
can  only  be  determined  by  the  Deputy  Commissioner  with  reference  to 
the  particular  circumstances  of  his  district.  Ordinarily,  however,  a  Tah- 
sildar should  not  be  allowed  to  take  up  more  than  30,  or  a  Munsiff  more 
than  250,  fresh  cases  in  any  one  mouth.  In  any  case  in  which  it  may  be 
necessary  to  require  a  Tahsildar  to  take  up  more  than  30  cases  a  month, 
the  previous  sanction  of  the  Chief  Court  should  be  obtained  through  the 
Commissioner  of  the  Division. 

y Plaints  referred  to  the  head-quarters  of  a  district,  or  a  division  of  a  dis- 
trict, under  the  circumstances  described  above,  should  be  sent  by  post, 
or  by  a  messenger  of  the  Court,  after  being  eudorsed  with  the  date  of 
presentation  and  an  order  of  reference;  aud  at  the  same  time  a  memoran- 
dum should  be  given  to  the  person  presenting  the  plaint,  informing  him 
of  the  name  of  the  officer  to  whom  his  petition  has  been  referred,  and  of 
the  date  on  which  he  must  appear  before  such  officer  to  prosecute  his 
suit.  Deputy  Commissioners  should  fix  for  each  outlying  Court  the  num- 
ber of  days  to  be  ordinarily  allowed  for  the  journey  to  the  head-quarters 
of  the  district,  or  the  division  of  the  district,  as  the  case  may  be,  and  the 
date  fixed  for  the  appearance  of  the  petitioner  should  be  regulated  accord- 
ingly and  noted  in  the  order  of  reference. 

yj #_Distinct  rules  should  be  laid  down  for  the  reception  and  distribution  by 
the  Deputy  Commissioner,  or  one  or  more  officers  of  the  head-quarters' 
staff,  of  such  petitions  as,    under  the  rules  in  force,   are  required  to  be 
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presented  at  the  Sadr,  and  for  the  distribution  of  petitions  referred  to  the 
Sadr  under  Rule  IV  by  subordinate  Courts.  No  petition,  unless  so  referred 
should  *be  received  at  the  Sadr  which  could,  under  the  rules  in  force,  have 
been  presented  to  a  subordinate  Court.  Conversely,  no  petition  should 
be  received  by  a  Tahsildar,  Munsiff,  or  Honorary  Judge,  in  a  suit  which 
he  is  not  competent  to  try,  or  which,  under  the  rules  in  force,  he  is  not 
permitted  to  try. 

It  will  of  course,  however,  be  understood  that  this  rule  is  not  intended  to  limit 
in  any  way  the  power  of  the  Deputy  Commissioner  to  order,  ou  good 
cause  being  shown,  the  transfer  of  any  suit  or  proceeding  from  one  sub- 
ordinate Court  to  any  other  subordinate  Court  competent  to  deal  with 
the  case. 

3.  In  fixing  the  classes  of  cases  to  be  taken  up  by  Tahsildars,  Munsiffs  and 
Honorary  Judges,  and  in  distributing  civil  work  between  the  superior  Courts  at 
head-quarters,  it  should  be  remembered,  that,  under  rules  recently  issued  by  the 
Chief  Court,  suits  relating  to  property  in  land,  including  suits  for  pre-emption  and 
suits  under  mortgages  for  possession,  redemption  or  foreclosure,  in  which  the 
revenue  payable  to  Government  on  the  subject-matter  of  the  suit  exceeds  Rs.  20  per 
annum  are  to  be  tried  exclusively  by  officers  with  full  civil  powers.  Other  suits 
relating  to  land,  and  suits  uuder  the  Punjab  Tenancy  Act,  may  usually  (up  to  a 
limit  of  30  a  month)  be  suitably  left  to  be  disposed  of  by  Tahsildars,  who  from 
their  experience  as  Revenue  Officers  and  their  familarity  with  local  tenures  and 
customs,  and  the  facility  with  which  they  can  make  local  investigations,  are  ordi- 
narily the  most  competent  and  suitable  judges  in  such  matters.  Suits  connected 
with  betrothals  aud  for  the  restitution  of  conjugal  rights,  and  suits  uuder  the 
Specific  Relief  Act,  should  only  be  takeu  up  by  experienced  officers,  though  not 
necessarily  by  officers  of  superior  grades. 
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ACT  No.  I  of  1878. 
The  Opium  Act,  1878. 

(  Passed  on  the  7th  January  1S78.  ) 
CONTENTS. 

SECTION'S. 

1.  Short  title.     Local  extent.     Commencement. 

2.  Repeal  of  enactments.     Amendment  of  Acts.     Amendment  of  Act   VII  of 

1836,  s.  1. 

S.  Interpretation-clause. 

4.  Prohibition  of  poppy-cultivation  and  possession,  <£c,  of  opium, 

5.  Poicer  to  make  rules  to  permit  such  matters. 

6.  Duty  on  opium  imported  by  land. 

7.  Warehousing  opium. 

8.  Potoer  to  make  rules  relating  to  warehouses. 

9.  Penalty  for  illegal  cultivation  of  poppy,  <kc. 

10.  Presumption  in  prosecutions  under  section  nine. 

11.  Confiscation  of  opium. 

12.  Order  of  confiscation  by  whom  to  be  made. 

13.  Power  to  make  rules,  regarding  disposal  of  things  confiscated  and  rewards. 
llf.  Poicer  to  enter,  arrest  and  seize,  on  information  that  opium  is  unlawfully 

kept  in  any  enclosed  place. 

15.  Poicer  to  seize  opium  in  open  places.     Power  to  detain,  search  and  arrest. 

16.  Searches  how  made. 

17.  Officers  to  assist  each  other. 

18.  Vexatious  entries,  searches,  seizures  and  aiTests. 

19.  Issue  of  warrants. 

20.  Disposal  of  person  arrested  or  thing  seized. 

21.  Report  of  arrests  and  seizures. 

22.  Procedure  in  aise  of  illegal  poppy-cultivation. 

23.  Recovery  of  arrears  of  fees,  duties,  dec. 

2£.     Farmer  may  apply  to  Collector  or  other  officer  to  recover  amount  due  to  him 

by  licensee. 
25.     Recovery  of  penalties  due  under  bond. 
Schedule. 

An  Act  to  amend  the  law  relating  to  Opium. 

Whereas  it  is  expedient  to  ameud  the  law  relating  to  opium ;  It  is  hereby 
enacted  as  follows  : — 

1.     This  Act  may  be  called  "  The  Opium  Act,  1878  "  : 

It  shall  extend  to  such  local  areas  as  the  Governor  General  in  Council  may,  by 
notification  iu  the  Gazette  of  India,  from  time  to  time  direct  ; 

And  it  shall  come  into  force  in  each  of  such  areas  ou  such  day  as  tbe  Governor 
General  in  Council  in  like  manner  directs  in  this  behalf. 
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2.  The  enactments  mentioned  in  the  schedule  hereto  annexed  shall  be  repealed 
to  the  extent  specified  in  the  third  column  of  the  said  schedule  : 

And  in  Acts  No.  XI  of  1849,  No.  XXI  of  1856,  and  No.  X  of  1871,  and  in 
Bengal  Act  No.  II  of  1876,  the  words  ''intoxicating  drugs"  (wherever  they  occur) 
shall  not  include  opium. 

The  reference  made  to  Bombay  Regulations  XXI  of  1827  and  XX  of  1830  in 
Act  No.  VII  of  1836  shall  be  read  as  if  made  to  the  corresponding  sections  of 
this  Act. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject  or  context — 
"Opium"  includes  also  poppy-heads,  preparations  or  admixtures  of  opium,  and 

intoxicating  drugs  prepared  from  the  poppy  : 

"  Magistrate "  means,  in  the  Presidency-towns,  a  Presidency  Magistrate,  and 
elsewhere  a  Magistrate  of  the  first  class  or  (when  specially  empowered  by  the  Local 
Government  to  try  cases  under  this  Act)  a  Magistrate  of  the  second  class  : 

"Import"  means  to  bring  into  the  territories  administered  by  any  Local 
Government  from  sea,  or  from  foreigu  territory,  or  from  a  territory  administered  by 
any  other  Local  Government : 

"  Export "  means  to  take  out  of  the  territories  administered  by  any  Local 
Government  to  sea,  or  to  any  foreign  territory,  or  to  any  territory  administered  by 
another  Local  Government : 

"  Transport  "  means  to  remove  from  one  place  to  another  within  the  territories 
administered  by  the  same  Local  Government. 

4.  Except  as  permitted  by  this  Act,  or  by  any  other  enactment  relating  to 
opium  for  the  time  being  in  force,  or  by  rules  framed  under  this  Act  or  under  any 
such  enactment,  no  one  shall — (a)  cultivate  the  poppy ;  (b)  manufacture  opium  ; 
(c)  possess  opium ;  (d)  transport  opium ;  (e)  import  or  export  opium  ;  or  (/)  sell 
opium. 

5.  The  Local  Government,  with  the  previous  sanction  of  the  Governor  Gen- 
eral in  Council,  may,  from  time  to  time  by  notification  in  the  local  Gazette,  make 
rules  consistent  with  this  Act,  to  permit  absolutely  or  subject  to  the  payment  of 
duty  or  to  any  other  conditions  and  to  regulate  within  the  whole  or  any  specified 
part  of  the  territories  administered  by  such  Government,  all  or  any  of  the  following 
matters : — 

(a)  the  cultivation  of  the  poppy ;  (b)  the  manufacture  of  opium ;  (c)  the  pos- 
session of  opium ;  (d)  the  transport  of  opium  ;  (e)  the  importation  or  exportation 
of  opium ;  and  (/)  the  sale  of  opium,  and  the  farm  of  duties  leviable  on  the  sale 
of  opium  by  retail  : 

Provided  that  no  duty  shall  be  levied  under  any  such  rule  on  any  opium  im- 
ported and  on  which  a  duty  is  imposed  by  or  under  the  law  relating  to  sea  customs 
for  the  time  being  in  force  or  under  section  six. 

6.  The  Governor  General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India,  impose  such  duty  as  he  thinks  fit  on  opium  or  on  any  kind 
of  opium  imported  by  laud  into  British  India  or  into  any  specified  part  thereof,  and 
may  alter  or  abolish  any  duty  so  imposed. 

7.  The  Governor  General  in  Council  may,  by  order  notified  in  the  Gazette 
of  India, 

(a)  authorize  any  Local  Government  to  establish  warehouses  for  opium  legally 
imported  into,  or  intended  to  be  exported  from,  the  territories  administered  by  such 
Local  Government,  and 

(b)  cancel  any  such  order. 
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So  long  as  such  order  remains  in  force,  the  Local  Government  may,  by  noti- 
fication published  in  the  official  Gazette, 

(c)  declare  any  place  to  be  a  warehouse  for  all  or  any  opium  legally  imported, 
•whether  before  or  after  the  payment  of  any  duty  leviable  thereon,  into  the  terri- 
tories administered  by  such  Government,  or  into  any  specified  £art  thereof,  or 
intended  to  be  exported  thence,  and 

(d)  cancel  any  such  declaration. 

An  order  under  clause  (b)  shall  cancel  all  previous  declarations  under  clause 
(c)  of  this  section  relating  to  places  in  the  territories  to  which  such  order  refers. 

So  long  as  such  declaration  remains  in  force,  the  owner  of  all  such  opium  shall 
be  bouud  to  deposit  it  in  such  warehouse. 

8.  The  Local  Government,  with  the  previous  sanction  of  the  Governor  Gene- 
ral in  Council,  may,  from  time  to  time  by  notification  in  the  local  Gazette,  make 
rules  consistent  with  this  Act  to  regulate  the  safe  custody  of  opium  warehoused 
under  section  seven  ;  the  levy  of  fees  for  such  warehousing  ;  the  removal  of  such 
opium  for  sale  or  exportation  ;  aud  the  manner  in  which  it  shall  be  disposed  of, 
if  any  duty  or  fees  leviable  ou  it  be  not  paid  within  twelve  months  from  the  date 
of  warehousing  the  same. 

9.  Any  person  who,  in  contravention  of  this  Act,  or  of  rules  made  and  notified 
under  section  five  or  section  eight,  (a)  cultivates  the  poppy,  or  (b)  manufactures 
opium,  or  (c)  possesses  opium,  or  (d)  trausports  opium,  or  (e)  imports  or  exports 
opium,  or  (/)  sells  opium,  or  (cf)  omits  to  warehouse  opium  or  removes  or  does  any 
act  in  respect  of  warehoused  opium,  aud  auy  person  who  otherwise  contravenes  any 
such  rule,  shall,  ou  conviction  before  a  Magistrate,  be  puuished  for  each  such  offence 
with  imprisoumeut  for  a  term  which  may  extend  to  one  year,  or  with  fine  which  may 
extend  to  one  thousand  rupees,  or  with  both  ;  and.  where  a  fiue  is  imposed,  the 
convicting  Magistrate  shall  direct  the  offender  to  be  imprisoned  in  default  of  pay- 
ment of  the  fine  for  a  term  which  may  extend  to  six  months,  aud  such  imprisonment 
shall  be  in  excess  of  any  other  imprisonment  to  which  he  may  have  been  sentenced. 

10.  In  prosecutions  uuder  section  nine,  it  shall  be  presumed,  until  the  con- 
trary is  proved,  that  all  opium  for  which  the  accused  person  is  unable  to  account  satis- 
factorily is  opium  in   respect  of  which  he  has  committed  an  offence  uuder  this  Act. 

11.  Iu  any  case  iu  which  an  offence  under  section  nine  has  been  committed — 

(a)  the  poppy  so  cultivated  ; 

(b)  the  opium  in  respect  of  which  any  offence  uuder  the  same  section  has  been 
committed  ; 

(c)  where,  in  the  case  of  an  offence  under  clause  (d)  or  (e)  of  the  same  section 
the  offender  is  transporting,  importing  or  exporting  any  opium  exceeding  the 
quantity  (if  any)  which  he  is  permitted  to  transport,  import  or  export,  as  the  case 
may  be,  the  whole  of  the  opium  which  he  is  transporting,  importiug  or  exporting  ; 

(d)  where,  in  the  case  of  an  offence  under  clause  (/)  of  the  same  section, 
the  offender  has  in  his  possession  any  opium  other  than  the  opium  in  respect  of 
which  the  offence  has  beeu  committed,  the  whole  of  such  other  opium, 

shall  be  liable  to  con6scation. 

The  vessels,  packages  and  coverings  in  which    any  opium  liable  to  confiscation 
under  this  section  is  found,  and  the  other  contents  (if  any)  of  the  vessel  or  pa 
in  which  such  opium  may  be   concealed,  aud  the   animals  aud  couveyauces  used  in 
carrying  it,  shall  likewise  be  liable  to  confiscation. 
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12.  When  the  offender  is  convicted,  or  when  the  person  charged  with  an 
offence  in  respect  of  any  opium  is  acquitted,  but  the  Magistrate  decides  that  the 
opium  is  liable  to  confiscation,  such  confiscation  may  be  ordered  by  the  Magistrate. 

"Whenever  confiscation  is  authorised  by  this  Act,  the  officer  ordering  it  may 
give  the  owner  of  the  thing  liable  to  be  confiscated  an  option  to  pay,  in  lieu  of 
confiscation,  such  fine  as  the  officer  thinks  fit. 

When  an  offence  against  this  Act  has  been  committed,  but  the  offender  is  not 
known  or  caunot  be  found,  or  when  opium  not  in  the  possession  of  any  person  can- 
not be  satisfactorily  accounted  for,  the  case  shall  be  enquired  into  aud  determined 
by  the  Collector  of  the  District  or  Deputy  Commissioner,  or  by  any  other  officer 
authorized  by  the  Local  Government  in  this  behalf,  either  personally  or  in  right 
of  his  office,  who  may  order  such  confiscation  :  Provided  that  no  such  order  shall 
be  made  until  the  expiratiou  of  one  month  from  the  date  of  seizing  the  things 
intended  to  be  confiscated  or  without  hearing  the  persons  (if  any)  claiming  any 
right  thereto  and  the  evidence  (if  any)  which  they  produce  iu  support  of  their 
claims. 

13.  The  Local  Government  may,  with  the  previous  sanction  of  the  Governor 
General  in  Council,  from  time  to  time,  by  notification  in  the  local  Gazette,  make 
rules  consistent  with  this  Act  to  regulate — 

(a)  the  disposal  of  all  thiugs  confiscated  under  this  Act ;  and 
(6)  the  rewards   to  be  paid   to  officers   and  iuformei's   out  of  the  proceeds   of 
fines  and  confiscations  under  this  Act. 

14.  Any  officer  of  any  of  the  departments  of  Excise,  Police,  Customs,  Salt, 
Opium  or  Revenue,  superior  in  rank  to  a  peon  or  constable,  who  may  in  right  of 
his  office  be  authorized  by  the  Local  Government  in  this  behalf,  and  who  has  reason 
to  believe,  from  personal  knowledge  or  from  information  given  by  any  person  and 
taken  down  in  writing,  that  opium  liable  to  confiscation  under  this  Act  is  manufac- 
tured, kept  or  concealed  in  any  building,  vessel  or  enclosed  place,  may  between 
sunrise  and  sunset, 

(a)  enter  into  any  such  building,  vessel  or  place  ; 

(b)  in  case  of  resistance,  break  open  any  door  and  remove  any  other  obstacle 
to  such  entry  ; 

(c)  seize  such  opium  and  all  materials  used  in  the  manufacture  thereof,  and 
any  other  thing  which  he  has  reason  to  believe  to  be  liable  to  confiscation  under 
section  eleven  or  any  other  law  for  the  time  being  in  force  relating  to  opium,  and 

(d)  detain  and  search,  and  if  he  think  proper  arrest,  auy  person  whom  he  has 
reason  to  believe  to  be  guilty  of  any  offence  relating  to  such  opium  under  this  or 
any  other  law  for  the  time  being  in  force. 

15.  Auy  officer  of  any  of  the  said  departments  may 

(a)  seize,  in  any  open  place  or  in  transit,  any  opium  or  other  thing  which  he 
has  reason  to  believe  to  be  liable  to  confiscation  uuder  section  eleven  or  any  other 
law  for  the  time  being  in  force  relating  to  opium, 

(b)  detain  aud  search  any  person  whom  he  has  reason  to  believe  to  be  guilty 
of  any  offence  agaiust  this  or  any  other  such  law,  and,  if  such  person  has  opium  iu 
his  possession,  arrest  him  and  any  ether  persons  in  his  company. 

16.  All  searches  under  section  fourteen  or  section  fifteen  shall  be  made  in 
accordance  with  the  provisions  of  the  Code  of  Criminal  Procedure. 

17.  The  officers  of  the  several  departments  mentioned  in  section  fourteen 
shall,  upon  notice  given  or  request  made,  be  legally  bound  to  assist  each  other  in 
carrying  out  the  provisions  of  this  Act. 
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18.  Any  officer  of  any  of  the  said  departments  who,  without  reasonable  ground 
of  suspicion,  enters  or  searches,  or  causes  to  be  entered  or  searched,  any  building, 
vessel  or  place,  or  vexatiously  and  unnecessarily  seizes  the  property  of  any  person  on 
the  pretence  of  seizing  or  searching  for  any  opium  or  other  thing  liable  to  confiscation 
under  this  Act,  or  vexatiously  and  unnecessarily  detains,  searches,  or  arrests  any 
person,  shall  for  every  such  offence  be  punished  with  fine  not  exceeding  five  hundred 
rupees. 

19.  The  Collector  of  the  District,  Deputy  Commissioner  or  other  officer  au- 
thorized by  the  Local  Government  in  this  behalf,  either  personally  or  in  right  of 
his  office,  or  a  Magistrate,  may  issue  his  warrant  for  the  arrest  of  any  peison  whom 
he  has  reason  to  believe  to  have  committed  an  offence  relating  to  opium,  or  for  the 
search,  whether  by  day  or  night,  of  any  building  or  vessel  or  place  in  which  he 
has  reason  to  believe  opium  liable  to  confiscation  to  be  kept  or  concealed. 

All  warrants  issued  under  this  section  shall  be  executed  in  accordance  with 
the  provisions  of  the  Code  of  Criminal  Procedure. 

20.  Every  person  arrested,  and  thing  seized,  under  section  fourteen  or  sec- 
tion fifteeu,  shall  be  forwarded  without  delay  to  the  officer  in  charge  of  the  nearest 
police-station  ;  and  every  person  arrested  and  thing  seized  uuder  section  niueteeu 
shall  be  forwarded  without  delay  to  the  officer  by  whom  the  warraut  was  issued. 

Every  officer  to  whom  auy  person  or  thing  is  forwarded  under  this  section 
shall,  with  all  convenient  despatch,  take  such  measures  as  may  be  necessary  for 
the  disposal  according  to  law  of  such  person  or  thing. 

21.  Whenever  any  officer  makes  any  arrest  or  seizure  under  this  Act,  he 
shall  within  forty-eight  hours  next  after  such  arrest  or  seizure  make  a  full  report 
of  all  the  particuhus  of  such  arrest  or  seizure  to  his  immediate  official  superior. 

22.  In  the  case  of  allegal  illegal  cultivation  of  the  poppy,  the  crop  shall  not 
be  removed,  but  shall,  pending  the  disposal  of  the  case,  be  attached  by  an  officer 
superior  in  rank  to  a  peon  or  constable,  who  may  in  right  of  his  office  be  authorized 
by  the  Local  Government  in  this  behalf;  and  such  officer  shall  require  the  cultivator 
to  give  bail  in  a  reasonable  amount  (to  be  fixed  by  such  officer)  for  his  appearance 
before  the  Magistrate  by  whom  the  case  is  ta  be  disposed  of,  and  such  cultivator 
shall  not  be  arrested  unless  within  a  reasonable  time  he  fails  to  give  such  bail  : 

Provided  that,  wherever  Act  No.  XIII  of  1857  (An  Act  to  consolidate  and 
amend  the  lato  relating  to  the  cidtivation  of  the  Poppy  and  the  manufacture  of  Opium, 
in  the  Presidency  of  Fort  William  in  Bengal),  or  any  part  thereof,  is  in  force,  noth- 
ing in  this  section  shall  apply  to  such  cultivation. 

23.  Any  arrear  of  any  fee  or  duty  imposed  under  this  Act  or  any  rule  made 
hereunder,  and  any  arrear  due  from  any  farmer  of  opium  revenue,  may  be  recovered 
from  the  person  primarily  liable  to  pay  the  same  to  the  Government  or  from  his 
surety  (if  any)  as  if  it  were  an  arrear  of  laud  revenue. 

24.  When  any  amount  is  due  to  a  farmer  of  opium-revenue  from  his  licensee, 
in  respect  of  a  license,  such  farmer  may  make  an  application  to  the  Collector  of 
the  District,  Deputy  Commissioner  or  other  officer  authorized  by  the  Local  Govern- 
ment in  this  behalf,  praying  such  officer  to  recover  such  amount  on  behalf  of  the 
applicant ;  and  on  receiving  such  application,  such  Collector,  Deputy  Commissioner 
or  other  officer  may  in  his  discretion  recover  such  amount  as  if  it  were  au  arrear 
of  land-revenue,  and  shall  pay  any  amount  so  recovered  to  the  applicant : , 

Provided  that  the  execution  of  any  process  issued  by  such  Collector,  Deputy 
Collector  or  other  officer  for  the  recovery  of  such  amount,  shall  be  stayed  if  the 
licensee  institutes  a  suit  in  the  Civil  Court  to  try  the  demand  of  the  farmer  and 
furnishes  security  to  the  satisfaction  of  such  officer  for  the  payment  of  the  amouut 
which  such  CVart  may  adjudge  to  be  due  from  him  to  such  farmer  : 
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Provided  also  that  nothing  contained  in  this  section  or  done  thereunder  shall 
affect  the  right  of  any  farmer  of  opinm-revenue  to  recover  by  suit  in  the  Civil 
Court  or  otherwise  any  amount  due  to  him  from  such  licensee. 

25.  When  any  person  in  compliance  with  any  rule  made  hereunder  gives  a 
bond  for  the  performance  of  any  duty  or  act,  such  duty  or  act  shall  be  deemed  to 
be  a  public  duty  or  an  act  in  which  the  public  are  interested,  as  the  case  may  be, 
within  the  meaning  of  the  Indian  Contract  Act,  1872,  section  74,  and  upon  breach 
of  the  condition  of  such  bond  by  him,  the  whole  sum  named  therein  as  the  amount 
to  be  paid  in  case  of  such  breach  may  be  recovered  from  him  as  if  it  were  an  arrear 
of  laud-revenue. 

SCHEDULE. 
Acts  of  the  Governor  General  in  Council. 


Number  and  year. 


Extent  of  repeal. 


Act  XI  of  1819. 


A'bkari  Revenue  of  Calcutta 


Act  III  of  1852. 
Act  XXI  of  1856. 


Spirituous  liquors,  Bombay 
Bengal  A'bkari  Act 


Act  XIII  of  1857. 
Act  X  of  1871. 


Cultivation    of    the    poppy 

manuiacture  of  opium. 
The  Northern  India  Excise  Act, 


and 


In  section  5  the  word  "  opium." 

In  section  6,  the  word  "  opium  "  and 
the  last  thirty-one  words. 

In  section  15,  from  and  including  the 
words  "  except  in  the  case,"  to  the 
end  of  the  section. 

In  section  33,  from  and  including  the 
words  "  except  opium  "  down  to  and 
including  the  words  "  each  seer;"  and 
the  words  "  or  in  the  case  of  opium  as 
aforesaid,  a  reward  of  one  rupee  eight 
annas  for  each  seer." 

Section  10,  so  far  as  it  relates  to  opium. 

Ir  section  28  the  word  "  opium." 

Sections  34,  51,  52,  58  and  87. 

In  section  35,  the  words  "  or  opium." 

In  section  49,  the  words  "except  opium/' 

Section  69,  so  far  as  it  relates  to  opium. 

In  section  75,  the  words  "except  opium" 
and  from  and  including  the  words 
"  opium  seized,"  down  to  the  end. 

In  section  70,  from  and  including  the 
words  "  except  opium,"  down  to  and 
including  the  words  "  each  seer;'"  and 
from  and  including  the  words  "  or 
in,"  down  to  and  including  the  words 
"  each  seer." 

In  paragraph  8  of  section  90,  the  words 
"  and  opium." 

Section  2. 

In  paragraph  5  of  section  3,  the  word 
"  opium. 

Sections  18,  65,  66,  67  and  87. 

In  section  19,  the  words  "  or  opium." 

Section  46,  so  far  as  it  relates  to  opium. 

In  section  46,  paragraph  3,  from  and 
including  the  words  "  as  well  as." 
down  to  and  including  the  words 
"  dealings  in  opium." 

In  section  63,  the  words  "except opium." 

In  section  78,  the  words  "except  opium," 
ami  paragraph  2. 

In  section  79.  from  and  including  the 
words  "except  opium."  down  to  ;md 
including  the  words  "each  seer."  and 
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Act  XVI  of  1875. 
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Subject. 


Extent  of  repeal. 


The  Punjab  Laws  Act 

Panjab  Opium  Law  Amendment. 

Transhipment  of  goods 

The  Indian  Tariff  Act 

To    amend  the   law   relating  to 

Opium. 
For  postponing  the  day  on  which 

the  Opium  Act,  1876,  is  to  come 

into  force. 


from  and  including  tile  words  "  or  in." 
down  to  and  including  the  words 
••  each  seer." 

Section  49. 

The  whole  Act. 

Section  7. 

Section  9. 

The  whole  Act. 

The  whole  Act. 


Acts  of  the  Lieutenant-  Governor  of  Bengal  in  Couneil. 


Number  and  year. 


Subject. 


Extent  of  repeal. 


Act  II  of  1876. 


To  amend  Act  XI  of  1849,  Act 
XXI  of  1856,  and  Act  IV  (B.  C.) 
of  1866. 


In  section  3,  in  the  section  substituted 
for  section  33  of  Act  XI  of  1849,  the 
words  M  except  opium."  and  from  and 
including  the  words  "confiscated 
opium  "  down  to  and  including  the 
words  "  geueral  order." 

In  section  3,  in  the  section  substituted 
for  section  34  of  Act  XI  of  1S49,  the 
words  "  except  in  the  case  of  opium," 
and  from  and  including  the  words 
"  and  in  the  case  of  opium"  down  to 
and  including  the  words  u  similarly 
distributed." 

In  section  10.  in  the  section  substituted 
for  section  75  of  Act  XXI  of  1856,  the 
words  "  except  opium."  and  from  and 
including  the  words  ''confiscated opi- 
um "  down  to  and  including  the  words 
"  general  order." 

In  section  10,  in  the  section  substituted 
fcr  section  76  of  Act  XXI  of  1856.  the 
words  "  except  in  the  case  of  opium." 
and  from  and  including  the  words 
"  and  in  the  case  of  opium  "  down  to 
and  including  the  words  <;  similarly 
distributed." 


Bombay  Regulations. 


Number  and  year. 

Subject.                                          Extent  of  repeal. 

Bombav  Keeulation 
XXI*  of  li 

Bombay  Regulation 
XX  of  1S30. 

Duty  on  opium 
Mai wa  opium 

The  preamble,  from  and  including  the 
words  '•  with  the  combined,"  down  to 
and  including  the  words  "  the  pro* 
hibi; 

Chapters  I.  II.  Ill  and  IV. 

So  much  as  has  not  been  repealed. 

Febt.  1«78.  1  ACT  No.  II  or  1 818. 


Act  Xo.  II  of  1878. 

(Passed  on  the  9th  February  1878). 

CONTEXTS. 
Section's.  • 

1.  Sliort  title.     Local  extent.     Commencement, 

2.  Repeal  of  Act  VIII  of  1877. 

3.  "  Collector  "  defined. 

4-  Annual  licenses  to  be  taken  ont. 

5.  Officer  to  grant  license. 

6.  Particulars  to  be  specified  in  the  license. 

7.  Commencement  and  expiration  of  license. 

8.  Reneical  of  license. 

9.  Collector  to  prepare  annual  list  of  licenses. 

10.  Collector  to  determine  class  under  which  license  is  to  be  charged.     Publications 
of  list  and  notification. 

11.  Collector  may  require  list  of  persons  in  any  house. 

12.  Petition  of  objector. 

13.  Hearing  of  petition. 

14-  Collector  to  exercise  powers  of  a  Civil  Court. 

15.  Revision  of  order  passed  under  Section  13. 

16.  Poiver  to  remit  fee. 

17.  Persons  carrying  on  several  trades. 

18.  Penalty  for  carrying  on  business  ivithout  a  license. 

19.  Recovery  of  sums  due  tinder  this  Act. 

20.  License  to  be  produced  on  demand.     Prosecution  to  be  at  instance  of  Collector, 

21.  Receivers  and  managers  chargeable. 

22.  Power  to  retain  assessment  paid  by  tnistee,  &c. 

23.  Disposal  of  fees  and  penalties. 

24.  Powers  of  Collector  under  Act  may  be  exercised  by  oilier  officers. 

25.  Obligation  to  furnish  information  to  Collector. 

26.  Power  to  exempt  and  make  rules. 

Schedule. 

An  Act  for  the  Uccnsina  of  trades  and  dealing  in  the  Punjab, 
the  North-  Western  Provinces  and  Oudh. 

WHEREAS,  in  order  to  provide  means  for  defraying  the  public  expenditure  from 
time  to  time  incurred  and  to  be  incurred  for  the  relief  and  prevention  of  famine  in 
British  India,  it  is  necessary  to  effect  a  permanent  increase  of  the  revenue  ;  and  it 
is  therefore  expedient  that  persona  carrying  on  trades  and  dealings  in  the  territor- 
ies and  provinces  respectively  administered  by  the  Lieutenant-Governor  of  the 
Punjab,  the  Lieutenant-Governor  of  the  North-Western  Provinces  and  the  Chief 
Commissioner  of  Oudh,  should  take  out  licenses  and  pay  for  the  same ;  It  is  hereby 
euacted  as  follows  : — 

1.     This  Act  may  be  called  "The  Northern  India  License  Act,  1878  :" 

It  extends  to  the  territories  under  the  administration  of  the  Lieutenant-Gover- 
nor of  the  Punjab,  the   Lieutenant-Governor  of  the  North-Weatern    Provinces   and 

the  Chief  I  oner  of  Oudh,  ively  ;  but  nothing  herein  contained   ap- 

plies to  persons  earning  their  livelihood  solely  by  agriculture. 
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This  Act  shall  come  into  force  in  ench  of  the  said  territories  on  such  date  as 
the  Governor  General  in  Council  by  notification  in  the  Gazette  of  India  directs  in 
this  behalf. 

2.  When  this  Act  comes  into  force  in  the  territories  under  the  administration 
of  the  Lieutenant-Governor  of  the  North-Western  Provinces,  Act  No.  VIII  of  1877 
(for  the  licensing  of  certain  trades  and  dealings  in  the  North-Western  Provinces)  shall 
be  repealed. 

3.  In  this  Act  "  Collector  "  means  the  chief  officer  in  charge  of  the  revenue- 
administration  of  a  district. 

4.  Every  person  who,  on  or  after  the  first  day  of  April  1878,  falls  under  any 
of  the  heads  specified  in  the  schedule  hereto  annexed,  and  carries  on  (whether  on 
behalf  of  himself  or  any  other  person)  his  trade  or  dealing  in  any  district  situate 
in  the  said  territories,  shall  take  out  a  license  under  this  Act  in  such  district,  and 
shall  pay  for  the  same  the  annual  fee  mentioned  in  such  schedule  as  payable  by 
persons  of  the  class  and  grade  to  which  he  belongs. 

5.  Such  license  shall  be  granted  by  the  Collector  of  such  district,  and  shall  be 
signed  by  him,  or  by  such  officer  as  he  may  appoint  in  this  behalf. 

6.  Every  such  license  shall  specify— 

(a)  the  date  of  the  grant  thereof : 

(b)  the  name,  father's  name,  caste  and  trade  or  dealing  of  the  licensee  : 

(c)  the  class  and  grade  to  which  he  belongs  : 

(d)  the  fee  paid  for  the  license  : 

(e)  the  term  for  which  the  license  shall  remain  in  force,  and 

(/)  the  place  or  places  within  such  district  where  the  licensee  inteuds  to 
carry  on  his  trade  or  dealing  during  such  term  ; 

and  shall  be  received  in  evidence  as  primd  facie  proof  of  all  matters  contained 
therein. 

7.  Every  such  license  shall  have  effect  in  such  district  only,  and  shall  con- 
tinue in  force  from  the  day  of  the  date  thereof  till  the  first  day  of  January  next 
after  the  date  of  the  grant  thereof. 

8.  Every  person  to  whom  any  such  license  has  been  granted,  aud  who  desires 
to  continue  to  carry  on  his  trade  or  dealing  in  such  district  after  the  expiration 
of  such  license,  shall  take  out  a  fresh  license  for  that  purpose  for  the  following 
year,  to  expire  on  the  day  appointed  in  the  last  preceding  section,  and  shall  renew 
the  same  so  long  as  he  desires  to  continue  to  carry  on  such  trade  or  dealing  in 
such  district. 

9.  As  soon  as  may  be  after  the  first  day  of  April  1878  and  the  first  day  of 
January  in  every  subsequent  year,  the  Collector  shall  prepare  a  list  of  the  persons 
to  be  licensed  under  this  Act  in  his  district.     Such  list  shall  state — 

i(a)     the  trade  or  dealing  of  each  of  the  persons  therein  named  ; 

(b)  the  class  and  grade  under  which  he  is  charged  ;  and 

(c)  the  fee  to  be  paid  for  his  license. 

Such  list  shall  be  in  the  language  of  the  district,  shall  bo  filed  in  the  office  of 
the  Collector,  and  shall  be  open  to  public  inspection  at  all  reasonable  times  with- 
out any  payment. 

10.  The  Collector  shall,  from  time  to  time,  determine  under  which  of  the 
classes  and  grades  mentioned  in  the  said  schedule  ovcry  person  to  whom  a  license 
may  be  granted  by  him  as  aforesaid  shall  be  charged,  and  shall  amend  the  said 
list  accordingly. 
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The  list  or  such  part  or  parts  thereof  as  the  Collector  thinks  fit  shall  be  publish- 
ed iu  the  principal  rnuhallas  or  ganjes  of  all  towns,  and  iu  the  chaupal,  or  other 
public  place,  iu  :ill  villages  concerned,  together  with  a  notification  that  if  any  persou 
falling  uuder  any  of  the  heads  specified  in  the  said  schedule,  whether  he  is  men- 
tioned in  such  list  or  not,  continues  his  trade  or  dealing  in  the ,  said  district, 
payment  of  the  fee  specified  in  the  list  as  payable  by  him,  or,  when  he  is  not  men- 
tioned in  the  said  schedule  as  payable  by  persoua  cf  the  class  and  grade  to  which, 
he  belongs,  must  be  made  by  him  in  the  year  1878  within  thirty  days  of  such, 
publication,  and  iu  each  succeeding  year  before  the  first  day  of  February. 

11.  The  Collector  may,  by  a  notice  in  writing,  require  the  occupier  of  any 
house  to  forward  to  him  a  statement  in  writing  signed  by  such  occupier,  of  the 
names  of  all  the  persons  residing  in  such  house  at  the  date  of  the  notice  and  of  their 
respective  callings. 

12.  Any  person  mentioned  in  the  list  referred  to  in  sections  nine  and  ten  and 
objecting  to  the  class  or  grade  under  which  he  is  charged  may,  within  such  further 
time  as  the  Collector  may  iu  each  case  think  fit,  apply  by  petitiou  to  the  Collector 
iu  order  to  establish  his  right  to  have  his  name  transferred  to  auother  class  or 
grade,  or  altogether  removed  from  the  list. 

13.  The  Collector  shall  fix  a  day  for  the  hearing  of  the  petition,  and  ou  the 
day  so  fixed,  or  on  such  subsequent  day  as  he  may  from  time  to  time  direct,  shall 
hear  the  same  and  pass  such  order  thereon  as  he  thinks  fit : 

Provided  that  if,  iu  his  judgment,  the  petitioner  is  able  to  shew  that  the  fee 
which  has  been  charged  exceeds  two  per  cent  upon  his  annual  nett  earnings,  such, 
excess  shall,  for  the  purpose  of  section  twelve,  be  deemed  a  valid  objection. 

14.  The  Collector  may,  for  the  purposes  of  any  proceeding  under  section 
thirteen,  exercise  auy  of  the  powers  conferred  by  the  Code  of  Civil  Procedure  on  a 
Civil  Court  for  the  trial  of  suits  : 

Provided  that  the  Collector  shall  not,  in  the  course  of  any  such  proceeding, 
call  for  any  evidence  except  at  the  iustauce  of  the  petitioner,  or  in  order  to  ascer- 
tain the  correctness  of  facts  alleged  by  him. 

15.  Subject  to  the  control  of  the  Local  Government,  the  Commissioner  of 
Revenue  of  the  Division  may,  iu  his  discretion,  on  the  application  of  any  person 
deeming  himself  aggrieved  by  an  order  passed  by  the  Collector  under  section  thir- 
teen, call  for  the  record  of  the  case,  and  pass  such  order  thereon  as  he  thinks  fit, 
and  such  order  shall  be  fiual. 

16.  The  Collector  may  in  his  discretion  remit  the  whole  or  any  part  of  the 
fee  payable  uuder  this  Act  by  any  persou  who  has  carried  ou  his  trade  or  dealing 
for  a  portion  of  the  year  only. 

17.  A  person  or  firm  coming  under  more  than  one  of  the  designations  in  the 
said  schedule  shall  be  chargeable  ouly  uuder  one  of  the  said  designations  at  the  dis- 
cretion of  the  Collector ;  and  in  the  case  of  a  firm,  payment  by  any  oue  of  the 
partners  shall,  for  the  purposes  of  this  Act,  be  considered  payment  by  the  firm. 

18.  If,  after  expiry  of  the  period  mentioned  in  the  notification  published 
nnder  section  ten,  for  payment  of  the  fee  specfied  or  referred  to  therein,  any  person 
(whether  he  is  or  not  mentioned  in  the  said  list)  carries  ou  his  trade  or  dealing 
without  having  taken  out  a  license  as  required  by  this  Act,  he  shall  be  liable,  by 
order  of  the  Collector,  to  pay  a  fine  not  exceeding  thrice  the  amount  payable  by 
him  in  respect  of  such  license,  exclusive  of  the  amount  so  payable  ;  and  ou  receipt 
of  such  payment  the  Collector  shall  grant  him  a  liceuse. 

19.  All  sums  due  under  section  eighteen  aud  all  fees  payable  under  this  Act 
or  the  said  Act  2s*o.  VIII  of  1677  shall  bo  recoverable  as  if  they  were  arrears  of 
laud-re  veuuc. 
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But  no  fees  or  other  sums  clue  under  this  Act  or  the  said  Act  No.  VIII  of  1877 
shall  be  recoverable  by  any  process  whatsoever  after  the  expiry  Of  three  mouths 
from  the  last  day  of  the  year  in  respect  of  which  they  are  payable. 

20.  Every  person  holding  a  license  under  this  Act  shall  produce  and  show  such 
license  when  required  so  to  do  by  an  officer  generally  or  specially  empowered  in  writ- 
ing by  the  Collector  to  make  such  requisition. 

But  no  person  shall  be  proceeded  against  for  neglect  or  refusal  to  produce  such 
license  except  at  the  instance  of  the  Collector. 

21.  Courts  of  Wards  and  Receivers  and  managers  appointed  by  any  Court  in 
British  India,  shall  be  chargeable  under  this  Act  in  respect  of  any  trade  or  dealing 
of  which  the  income  is  officially  in  their  possession  or  under  their  control. 

22.  When  any  trustee,  guardian,  curator,  committee  or  agent  is  charged  un- 
der this  Act  in  such  capacity,  or  when  any  Court  of  Wards  or  Receiver  or  manager 
appointed  by  any  Court  is  charged  under  this  Act,  every  person  and  Court  so 
charged  may,  from  time  to  time,  out  of  the  money  coming  to  his  or  its  possession 
as  such  trustee,  guardian,  curator,  committee  or  agent,  or  as  such  Court  of  Wards, 
Receiver  or  manager,  retain  so  much  as  is  sufficient  to  pay  the  fee  charged. 

Every  such  person  or  Court  is  hereby  indemnified  for  every  retention  and  pay- 
ment made  in  pursuance  of  this  Act. 

23.  The  nett  amount  of  all  fees  and  penalties  paid  or  recovered  under  this 
Act,  after  deducting  the  expenses  of  collection,  or  such  portion  of  such  nett  amount 
as  the  Governor-Ceneral  in  Council  from  time  to  time  directs,  shall  be  applied,  in 
such  manner  as  the  Governor-General  in  Council  thinks  fit,  for  the  purpose  of 
increasing  the  revenues  available  for  defraying  expenditure  incurred  or  to  be  in- 
curred for  the  relief  and  prevention  of  famine  in  the  territories  administered  by  the 
Local  Government,  or,  if  the  Governor-General  iu  Council  so  directs,  in  any  other 
part  of  British  India. 

The  residue  (if  any)  of  such  nett  amount  shall  be  carried  to  the  credit  of  the 
Local  Government. 

24.  All  or  any  of  the  powers  and  duties  conferred  and  imposed  by  this  Act 
on  a  Collector  may,  subject  to  the  control  and  orders  of  the  Collector  of  the  Dis- 
trict, be  exercised  and  performed  by  an  Assistant  Collector  or  such  other  officer  as 
the  Local  Government  from  time  to  time  appoints   in  this  behalf. 

25.  Every  person  shall  be  legally  bound  to  furnish  information  to  any  officer 
exercising  any  of  the  powers  of  a  Collector  under  this  Act  when  required  by  him  to 
do  so. 

26.  The  Local  Government  may,  from  time  to  time,  with  the  previous  sanc- 
tion of  the  Governor-General  in  Council, — 

(a)  exempt  any  portion  of  the  territories  administered  by  such  Government,  or 
any  persons  or  class  of  persons  in  such  territories,  from  the  operation  of  this  Act, 
and  cancel  such  exemption  ; 

(b)  exempt  from  the  operation  of  this  Act  any  persons  whoso  respective  nett 
annual  earnings  are  less  than  such  sum  as  the  Local  Government  may,  from  time  to 
time,  fix  in  this  behalf,  and  cancel  such  exemption  ; 

(c)  make  rules  consistent  with  this  Act,  (1)  for  regulating  the  time  and  manner 
of  collecting  the  fees  charged  under  this  Act,  (2)  for  providing  in  any  case  or  class 
of  cases  for  serving  notices  on  persons  charged  under  this  Act,  (3)  for  determining 
the  mode  in  which  persons  belonging  to  any  class  shall  bo  distributed  into  grades, 
and  (-1)  generally  for  the. guidance  of  officers  in  matters  connected  with  the  enforce- 
ment of  this  Act. 
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Class  I. 

Companies  registered  under  the  Indian  Companies'  Act   1866, 

Bankers 

Professional  money-lenders 

Owners  of  cotton-screws 

Persons  keeping  shops  for  the  sale  of  European  goods 

Hotel-keepers 

esale-dealers 
Dealers  in  precious  stones 
Sugar  Manufacturers  or  Refiners 
Indigo  Manufacturers 
Tea  Manufacturers 


First  grade 
Second  grade 
Third  grade 
Fourth  grade 


Bs. 

500 
200 
150 
100 


Class  II. 

Cloth-sellers 

Metal-vessel-sellers     ... 

Fuel-sellers  (talwalas)  ...  ...  - 

Chaudhris 

Letters-out  of  conveyances  and  cattle 

Contractors  (thikadars) 

Printers  aud  publishers 

Manufacturers  of  lac 

Commission-agents 

Brokers 

Bill-brokers 

Pawn-brokers 

Money-changers 

Dealers  in  gold  and  silver  lace  ...  ...  ...     First  grade 

Druggists  ...  ...  ...  ...  ...   ►Second  grade 

Harness-makers  ...  ...  ...  ...  ...     Third  grade 

Dealers  in  metals,  not  being  merely  artizans  ...  ...     Fourth  <jrade 

Grain-lenders 

Retail-dealers  in  grain 

Auctioneers 

Coach-builders 

Tobacco-sellers 

Dealers  in  horses,  cattle  or  elephants 

Timber-merchants     ... 

len  manufacturers 
Silk  ditto 

Persons  carrying  on  trades    and  dealings    specified    in   class  I 

whose  annual  earnings   are    not  so   large   as    to   warrant 

the  ..eut  in  that  class. 


Rs. 
75 
50 
25 
10 


Class  III. 

Artizans,  traders  and  dealers  not  above  specified    ...  ..."\ 

ns  falling  under  any  head   mentioned   in  class  I  or  class  (  First  grade 

II,  and  whose  annual  earnings   are   not   so  |  j  Second  grade 

warrant  their                  at  in  either  of  tho  )  Third  erode 


Rs. 
5 
2 

1 
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ACT  No.  V  of  1878. 

(Passed  on  9th  February  1S78.) 
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mentfor  local  improvements-. 

8.  Works  benefiting  several  districts. 
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11.  Local  Committees. 

12.  Suits  under  Act  cognizable  by  Cotirts  having  cognizance  of  suits  for  rent, 
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lJf.     Recovery  €>f  rates. 

15.     Supplementary  powers  of  Local  Government. 

Schedule. 

An  Act  to  amend  the  law  relating  to  the  levy  of  rates  on  land  in  the 

Punjab. 

Whereas,  iu  order  to  defray  the  expeuditure  incurred  and  to  be  incurred  for 
the  relief  aud  prevention  of  famine,  it  is  necessary  to  make  a  permanent  increase 
to  the  annual  revenues,  and  it  is  accordingly  expedient  to  provide,  in  the  territories- 
administered  by  the  Lieutenant-Governor  of  the  Punjab,  for  the  levy  on  land  of 
rates  in  addition  to  those  now  applied  to  local  purposes;  and  whereas  it  is  tharefoie 
expedient  to  repeal  the  Punjab  Local  Rates  Act,  1871,  and  to  re-enact  it  with  the 
amendments  hereinafter  appearing;  It  is  hereby  enacted  as  follows; — 

1.  This  Act  may  be  called  "  The  Punjab  Local  Rates  Act,  1878 ;" 

It  extends  only  to  the  territories  for  the  time  beiug  administered  by  the 
Lieutenant-Governor  of  the  Punjab; 

And  it  shall  come  into  force  on  such  date  as  the  Governor-General  in  Council 
by  notification  in  the  Gazette  of  India  directs. 

2.  From  such  date  the  Punjab  Local  Rates  Act,  1871,  shall  be  repealed. 
But  all  rates  imposed,  sums  credited  to  the  Local  Government,  committees  appoint- 
ed and  notifications  published  under  the  said  Act,  shall  be  deemed  to  have  beeu 
respectively  imposed,  credited,  appointed  and  published  under  this  Act; 

Aud  all  assignments  made  under  the  said  Act  shall  be  deemed  to  be  allotments 
made  under  this  Act. 

3.  In  this  Act — 

'  Land  '  means  land  assessed  to  the  land-revenue,  and  includes  land  whereof 
the  land-revenue  has  been,  wholly  or  in  part,  released,  compounded  for,  redeemed 
or  assigned; 
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'  Landholder '  means  any  person  responsible  for  the  payment  of  the  land- 
revenue,  if  any,  assessed  on  land.  It  also  includes  a  person  holding  land,  the  land- 
revenue  of  which  has  been,  wholly  or  iu  part,  released,  compounded  for,  redeemed 
or  assigned; 

'  Annual  value  '  means —  » 

(1)  double  the  land-revenue  for  the  time  being  assessed  on  any  laud,  whether 
such  assessment  be  leviable  or  not ; 

(2)  and,  where  the  land-revenue  has  been  permanently  assessed,  or  has  been, 
wholly  or  in  part,  compounded  for  or  redeemed — 

double  the  amount  which,  but  for  such  permanent  assessment,  composition  or 
redemption,  would  have  been  leviable; 

'  Year'  means  the  year  commencing  on  the  first  day  of  April. 

4.  All  land  shall  be  liable  to  the  payment  of  such  rate  as  the  Lieutenant- 
Governor  from  time  to  time  directs,  not  exceeding  eight  pies  for  every  rupee  of  its 
annual  value. 

Such  rate  shall  be  paid  by  the  lnnd-holder  independently  of,  and  in  addition 
to,  any  land-revenue  assessed  on  land  for  the  land-revenue  of  which  he  is  responsi- 
ble, and  any  local  cesses  now  leviable  therefrom  : 

Provided  that  wherever  the  proprietors  of  any  land  pay  the  land-revenue  in 
kind  to  auy  assignee  of  revenue  or  any  village  headman,  such  assignee  of  revenue 
or  village  headman  shall  be  responsible  for  the  payment  of  the  said  rate,  instead  of 
the  proprietors,  and  no  demand  shall  be  made  by  any  such  assignee  or  village  head- 
man on  any  such  proprietor  in  respect  of  the  payment  of  any  such  rate. 

5.  Whenever  a  rate  is  charged  on  a  landholder  in  respect  of  lauds  held  by  a 
tenaut  with  a  right  of  occupancy  holding  at  a  favourable  rent,  such  landholder  may 
realize  from  such  tenant  a  share  of  the  said  rate,  bearing  the  same  proportion  to 
the  whole  rate  as  the  excess  of  the  aunual  value  over  the  rent  paid  by  such  teuaut 
bears  to  half  the  annual  value. 

6.  The  proceeds  of  all  rates  imposed  uuder  this  Act  shall  be  carried  to  the 
credit  of  the  Local  Governmeut. 

7.  From  the  sums  so  credited,  the  Lieutenant-Governor  shall  in  each  year 
appropriate  such  amount,  not  exceeding  one-fourth  of  the  total  proceeds  of  the 
rates  assessed  iu  such  year,  as  the  Governor  Geueral  iu  Council  may  direct,  for  the 
purpose  of  increasing  the  revenues  available  for  defraying  the  expenditure  incurred 
or  to  be  incurred  for  the  relief  and  prevention  of  famine  in  the  said  territories;  or, 
if  the  Governor  General  iu  Couucil  so  directs,  in  any  other  part  of  British  Iudia. 

Subject  to  such  appropriation,  the  Lieutenant  Governor  shall  from  time  to 
time  allot  from  the  said  sums  such  amount  as  he  thiuks  fit,  to  be  applied  iu  each 
district  for  expenditure  on  all  or  any  of  the  following  purposes  : — 

(1.)  The  construction,  repair,  and  maintenance  of  roads  aud  other  means  of 
communication ; 

(2.)  The  construction  and  repair  of  school-houses,  the  maintenance  and  in- 
spection of  schools,  the  training  of  teachers,  and  the  establishment  of  scholarships  ; 

(3.)  The  construction  and  repair  of  hospitals,  dispensaries,  lunatic  asylums, 
wells  and  tanks,  the  payment  of  all  charges  connected  with  the  purposes  for  which 
such  buildings  or  works  have  been  constructed,  the  planting  and  preservation  of 
trees,  and  any  other  local  works  likely  to  promote  the  public  health,  comfort  or 
convenience  : 
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Provided  that  the  amounts  so  allotted  in  any  year  for  any  district  shall  not  in 
the  aggregate  he  less  than  three-fourths  of  the  proceeds  of  the  rate  assessed  in. 
such  district  in  such  year. 

8.  In  the  case  of  works  which  benefit  more  districts  than  one,  the  Lieutenant 
Governor  ma}  determine  what  proportion  of  the  expenses  of  the  work  shall  he  borne 
by  each  of  the  districts  benefited  thereby,  and  such  proportion  shall  be  payable  out 
of  the  allotments  made  as  aforesaid  to  such  districts  respectively. 

9.  Any  portion  of  such  allotment  remaining  unexpended  at  the  end  of  tho 
year  in  which  the  allotment  was  made  may,  at  the  discretion  of  the  Lieutenant- 
Governor,  be  re-allotted  for  expenditure  in  the  same  district,  or  may  be  applied 
for  the  benefit  of  the  Punjab,  to  such  one  or  more  of  the  purposes  mentioned  in  the 
second  clause  of  section  seven  as  the  Lieutenant-Governor  from  time  to  time  directs. 

10.  Accounts  of  the  receipts  in  respect  of  all  rates  levied  under  this  Act  and 
of  the  allotments  made  under  section  seven  shall  be  kept  in  each  district. 

Such  accounts  shall,  at  all  reasonable  times,  be  open  to  the  inspection  of  the 
local  committee  hereinafter  mentioned. 

An  abstract  of  such  accounts  shall  be  prepared  annually  in  English  and  in  tlie 
vernacular  language  of  the  district,  and  shall  be  open,  at  all  reasonable  times,  to 
public  inspection  at  suitable  places  within  the  district  without  the  payment  of  auy 
fee. 

An  abstract  of  such  accounts  shall  also  be  published  annually  in  the  local 
Gazette. 

11.  The  Lieutenant-Governor  shall  appoint,  in  each  district,  a  committee, 
consisting  of  not  less  than  six  persons,  for  the  purpose  of  determining  how  the 
amount  allotted  under  section  seven  shall  be  applied,  and  of  supervising  and  con- 
trolling such  amount: 

Provided  that  not  less  than  one  third  of  the  members  of  such  committee  shall 
be  persons  not  in  the  service  of  Government,  and  owning  or  occupying  laud  in  the 
district,  or  residing  therein  : 

The  Lieutenant-Governor  shall  from  time  to  time  prescribe  the  manner  in 
which  the  members  of  such  committee  shall  be  appointed  or  removed,  and  shall 
define  the  functions  and  authority  of  such  committee. 

12.  Suits  for  the  recovery  from  co-sharers,  tenants  or  others,  of  any  sum  on 
account  of  any  rate  imposed  under  this  Act,  and  all  suits  on  account  of  illegal 
exaction  of  such  rate,  or  for  the  settlement  of  accounts,  shall  be  cognizable  by  the 
Courts  which,  for  the  time  being,  have  cognizance  of  suits  for  rent  due  on  land. 

13.  In  matters  connected  with  the  assessment  and  collection  of  any  sum 
leviable  under  this  Act,  an  appeal  shall  lie  from  the  order  of  any  person  authorized 
under  this  Act  to  make  assessments,  to  such  person  as  the  Lieutenant-Governor 
appoints: 

Provided  that  such  appeal  shall  be  presented  within  thirty  days  from  the 
date  of  such  order. 

The  order  of  such  person  on  such  appeal  shall  be  final. 

14.  All  sums  due  on  account  of  any  rate  imposed  under  this  Act  shall  bo 
recoverable  as  if  they  were  arrears  of  land-revenue  due  ou  the  laud  on  account  of 
which  the  rate  is  payable. 

15.  The  Lieutenant-Governor  may  by  notification  from  time  to  time — 

(a)  prescribe  by  what  instalments  aud  at  what  times  such  rate  shall  bo 
payable,  aud  by  whom  it  shall  be  assessed,  collected  aud  paid ; 
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(b)  appoint  the  person  or  class  of  persons  to  whom   the  appeals  referred   to 

in  section  thirteen  shall  lie  : 

>  * 

( c )  make  rules  consistent  with  this  Act  for  the  guidance  of  officers  in 
matters  connected  with  its  enforcement ; 

(d)  exempt  wholly  or  in  part  any  portions  of  the  territories  under  his 
government  from  the  operation  of  this  Act,  or  exempt  any  land  from  liability  to 
pay  the  whole  or  any  part  of  any  rate  under  this  Act,  and  caucel   such  exemption; 

(e)  direct  fresh  measurements  and  vary  the  assessment  accordingly. 
Every  notification  under  this  section  shall  be  published  in  the  local  Gazette. 


ACT  Xo.  VI  OF  1878. 

(  Passed  on  the  13th  February  1S78.  ) 
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Schedule. 

An  Act  to  amend  the  law  relating  to  Treasure  Trove. 

Whereas  it  is   expedient  to   amend   the  law   relating  to  treasure-trove  ;     It  is 
hereby  enacted  as  follows : — 

Preliminary. 

1.     This  Act  may  bo  called  "The  Indian  Treasure  Trove  Act,  16 
It  extends  to  the  whole  of  British  India; 
And  it  shall  come  into  forco  at  once. 
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2.  The  enactments  specified  in  tho  schedule  hereto  annexed  shall  be  re- 
pealed to  the  extent  mentioned  in  the  third  column  of  the  same  schedule. 

3.  In  this  Act — 

"  treasure"  means  anything  of  any  value  hidden  in  the  soil,  or  in  anything 
affixed  thereto : ' 

"Collector"  means  (1)  auy  revenue  officer  in  independent  charge  of  a  district, 
and  (2)  any  officer  appointed  by  the  Local  Government  to  perform  the  functions  of 
a  Collector  under  this  Act. 

When  any  person  is  entitled,  under  any  reservation  in  an  instrument  of  trans- 
fer of  any  land  or  thing  affixed  thereto,  to  treasure  in  such  laud  or  thing,  he  shall 
for  the  purposes  of  this  Act,  be  deemed  to  be  the  owner  of  such  laud  or  thing. 

Procedure  on  finding  Treasure. 

4.  Whenever  any  treasure  exceeding  in  amount  or  value  ten  rupees  is  found, 
the  finder  shall,  as  soon  as  practicable,  give  to  the  Collector  notice  in  writing— 

(a)  of  the  nature  and  amount  or  approximate  value  of  such  treasure; 

(b)  of  the  place  in  which  it  was  found  ; 

(c)  of  tho  date  of  the  finding; 

and  either  deposit  the  treasure  in  the  nearest  Government  Treasury,  or  give 
tho  Collector  such  security  as  the  Collector  thinks  fit,  to  produce  the  treasure  at 
such  time  and  place  as  he  may  from  time  to  time  require. 

5.  Ou  receiving  a  notice  under  section  four,  the  Collector  shall,  after  making 
such  enquiry  (if  any)  as  he  thinks  fit,  take  the  following  steps  (namely) : — 

(a)  he  shall  publish  a  notification  in  such  manner  as  the  Local  Government 
from  time  to  time  prescribes  in  this  behalf,  to  the  effect  that,  on  a  certain  date 
(mentioning  it),  certain  treasure  (mentioning  its  nature,  amount  and  approximate  value) 
•was  found  in  a  certain  place  (mentioning  it);  and  requiring  all  persons  claiming  the 
treasure,  or  any  part  thereof,  to  appear  personally  or  by  agent  before  the  Collector  on 
a  day  and  at  a  place  therein  mentioned,  such  day  not  being  earlier  than  four  mouths, 
or  later  than  six  months,  after  the  date  of  the  publication  of  such  notification; 

(b)  when  the  place  in  which  the  treasure  appears  to  the  Collector  to  have 
been  found  was  at  the  date  of  the  finding  iu  the  possession  of  some  person  other 
than  the  finder,  the  Collector  shall  also  serve  on  such  person  a  special  notice  iu 
writing  to  the  same  effect. 

6.  Any  person  having  any  right  to  such  treasure  or  any  part  thereof,  as  owner 
of  the  place  in  which  it  was  found  or  otherwise,  and  not  appearing  as  required  by 
the  notification  issued  under  section  five,  shall  forfeit  such  right. 

7.  On  the  day  notified  under  section  five,  the  Collector  shall  cause  tho 
treasure  to  be  produced  before  him,  and  shall  enquire  as  to  and  determine  — 

(a)  the  person  by  whom,  the  place  in  which,  and  the  circumstances  under 
which,  such  treasure  was  found;  and 

(b)  as  far  as  is  possible  the  person  by  whom,  and  the  circumstances  under 
which,  such  treasure  was  hidden. 

8.  If,  upon  an  enquiry  made  under  section  seven,  the  Collector  sees  reason 
to  believe  that  the  treasure  was  hidden  within  one  hundred  years  before  the  date 
of  the  finding,  by  a  person  appearing  as  required  by  the  said  notification  and  claim- 
ing such  treasure,  or  by  some  other  person  under  whom  such  person  claims,  tho 
Collector  shall  make  an  order  adjourning  the  hearing  of  the  case  for  such  period  as 
he  deems  sufficient,  to  allow  of  a  suit  being  instituted  iu  the  Civil  Court  by  tho 
claimant,  to  establish  his  right. 


Feby.  1878.  ]  ACT  NO.  VI  of  1S7S.  10 

9.  If  upon  such  enquiry  the  Collector  sees  no  reason  to  believe  that  the 
treasure  was  bo  hidden;  or 

if,  where  a  period  is  fixed  under  section  eight,  no  suit  is  instituted  as  aforesaid 
within  such  period  to  the  knowledge  of  the  Collector  ;  or 

if  such  suit  is  instituted  within  such  period,  aud  the  plaiutitFs  claim  is  finally 
rejected  ; 

the  Collector  may  declare  the  treasure  to  be  ownerless. 

Any  person  aggrieved  by  a  declaration  made  under  this  section  may  appeal 
against  the  same  within  two  months  from  the  date  thereof  to  the  Chief  Controlling; 
Revenue  Authority. 

Subject  to  such  appeal,  every  such  declaration  shall  be  final  and  conclusive. 

10.  When  a  declaration  has  been  made  in  respect  of  any  treasure  under 
section  nine,  such  treasure  shall,  in  accordance  with  the  provisions  hereinafter 
contaiued,  either  be  delivered  to  the  finder  thereof,  or  be  divided  between  him  and 
the  owner  of  the  place  iu  which  it  has  been  found  in  manner  hereinafter  provided. 

11.  When  a  declaration  has  been  made  in  respect  of  any  treasure  as  aforesaid, 
and  no  person  other  than  the  finder  of  such  treasure  has  appeared  as  required  by 
the  notification  published  under  section  five  and  claimed  a  share  of  the  treasure  a<s 
owner  of  the  place  in  which  it  has  been  found,  the  Collector  shall  deliver  such 
treasure  to  the  finder  thereof. 

12.  When  a  declaration  has  been  made  as  aforesaid  in  respect  of  any  treasure, 
and  only  one  person  other  than  the  finder  of  such  treasure  has  so  appeared  and 
claimed,  and  the  claim  of  such  person  is  not  disputed  by  the  finder,  the  Collector 
shall  proceed  to  divide  the  treasure  between  the  finder  and  the  person  so  claiming 
according  to  the  following  rule  (uamely)  : — 

If  the  finder  and  the  person  so  claiming  have  not  entered  into  any  agreement 
then  in  force  as  to  the  disposal  of  the  treasure,  three-fourths  of  the  treasure  shall 
be  allotted  to  such  finder  aud  the  residue  to  such  person.  If  such  finder  and  such 
person  have  entered  into  any  such  agreement,  the  treasure  shall  be  disposed  of  in 
accordance  therewith  : 

Provided  that  the  Collector  may  in  any  case,  if  lie  thinks  fit,  instead  of  dividing 
any  treasure  as  directed  by  this  section, 

(a)  allot  to  either  party  the  whole  or  more  than  his  share  of  such  treasure,  on 
such  party  paying  to  the  Collector  for  the  other  party  such  sum  of  money  as  the 
Collector  may  fix  as  the  equivalent  of  the  share  of  such  other  party,  or  of  the  excess 
so  allotted,  as  the  case  may  be  ;  or 

(b)  sell  such  treasure  or  any  portion  thereof  by  public  auction  and  divide  the 
sale-proceeds  between  the  parties  according  to  the  rule  hereiubefore  prescribed  : 

Provided  also,  that  when  the  Collector  has  by  his  declaration  under  section 
nine  rejected  any  claim  made  under  this  Act  by  any  person  other  thau  the  said 
tinder  or  person  claiming  as  owner  of  the  place  in  which  the  treasure  was  found, 
•such  division  shall  not  be  made  until  after  the  expiration  of  two  mouths  without  au 
appeal  having  been  presented  under  section  nine  by  the  person  whose  claim  has 
1,  or,  when  an  appeal  has  been  so  presented,  after  such  appeal  has 
been  disrn: 

When  the  Collector  has  made  a  division  under  this  section,  he  shall  deliver  to 
the  parties  the  portions  of  such  treasure,  or  the  money  iu  lieu  thereof,  to  which  they 
arc  respectively  entitled  uuder  such  division. 


20  ACT  No.  VI  op  1878.  [  Recobd 

13.  Wheu  a  declaration  has  been  made  as  aforesaid  in  respect  of  any  treasure, 
aud  two  or  more  persons  have  appeared  as  aforesaid  and  each  of  them  claimed  as 
owner  of  the  place  where  such  treasure  was  found,  or  the  right  of  any  person  who 
has  so  appeared  and  claimed  is  disputed  by  the  finder  of  such  treasure,  the  Collector 
shall  retain  such  treasure  and  shall  make  an  order  staying  his  proceedings  with  a 
view  to  the  matter  beiug  enquired  into  and  determined  by  a  Civil  Court. 

14.  Any  person  who  has  so  appeared  and  claimed  may,  within  one  month 
from  the  date  of  such  order,  institute  a  suit  in  the  Civil  Court  to  obtain  a  decree 
declaring  his  right ;  aud  in  every  such  suit  the  finder  of  the  treasure  and  all  persons 
disputing  such  claim  before  the  Collector  shall  be  made  defendants. 

15.  If  any  such  suit  is  instituted  and  the  plaintiffs  claim  is  finally  established 
therein,  the  Collector  shall,  subject  to  the  provisions  of  section  twelve,  divide  the 
treasure  between  him  and  the  finder. 

If  no  such  suit  is  instituted  as  aforesaid,  or  if  the  claims  of  the  plaintiffs  in  all 
such  suits  are  finally  rejected,  the  Collector  shall  deliver  the  treasure  to  the  finder. 

16.  The  Collector  may,  at  any  time  after  making  a  declaration  under  section 
nine,  and  before  delivering  or  dividing  the  treasure  as  hereinbefore  provided,  declare 
by  writing  under  his  hand  his  intention  to  acquire  on  behalf  of  the  Government  the 
treasure,  or  any  specified  portion  thereof,  by  payment  to  the  persons  entitled  there- 
to of  a  sum  equal  to  the  value  of  the  materials  of  such  treasure  or  portion,  together 
with  one-fifth  of  such  value,  and  may  place  such  sum  in  deposit  in  his  treasury  to 
the  credit  of  such  persons  ;  and  thereupon  such  treasure  or  portion  shall  be  deemed 
to  be  the  property  of  Government,  and  the  money  so  deposited  shall  be  dealt  with, 
as  far  as  may  be,  as  if  it  were  such  treasure  or  portion. 

17.  No  decision  passed  or  act  done  by  the  Collector  under  this  Act  shall  be 
called  in  question  by  any  Civil  Court,  and  no  suit  or  other  proceeding  shall  lie  against 
him  for  auything  done  in  good  faith  in  exercise  of  the  powers  hereby  conferred. 

18.  A  Collector  making  any  enquiry  under  this  Act  may  exercise  any  power 
conferred  by  the  Code  of  Civil  Procedure  on  a  Civil  Court  for  the  trial  of  suits. 

19.  The  Local  Government  may,  from  time  to  time,  make  rules  consistent 
with  this  Act,  to  regulate  proceedings  hereunder. 

Such  rules  shall,  on  being  published  in  the  local  Gazette,  have  the  force  of  law. 


Penalties. 

20.  If  the  finder  of  any  treasure  fails  to  give  the  notice,  or  does  not  either 
make  the  deposit  or  give  the  security,  required  by  section  four,  or  alters  or  attempts 
to  alter  such  treasure  so  as  to  conceal  its  identity,  the  share  of  such  treasure,  or  the 
money  in  lieu  thereof  to  which  he  would  otherwise  be  entitled,  shall  vest  in  Her 

Majesty, 

aud  he  shall,  on  conviction  before  a  Magistrate,  be  punished  with  imprisonment 
for  a  term  which  may  extend  to  one  year,  or  with  fine,  or  with  both. 

21.  If  the  owner  of  the  place  in  which  any  treasure  is  found  abets,  within  the 
meaning  of  the  Indian  Penal  Code,  any  offence  under  section  twenty,  the  share  of 
such  treasure,  or  the  money  in  lieu  thereof  to  which  he  would  otherwise  bo  entitled, 
shall  vest  in  Her  Majesty, 

and  he  shall,  on  conviction  before  a  Magistrate,  be  punished  with  imprisonment 
which  may  extend  to  six  months,  or  with  line,  or  with  both. 
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SCHEDULE. 


1 

Number  and  date  of 
enactments. 

Title  or  subjact. 

Extent  of  repeal. 

Bengal  Regulation  V  of 

A  Regulation  for  declaring  the  rights 

The  whole. 

1817 

of  Government  and  of  individuals  with 
respect  to  hidden  treasure,  and  for  pre- 
scribing the  rules  to  be  observed  on  the 
discovery  of  such  treasure. 

• 

Aladras  Regulation  IX  of 

A  Regulation  for  declaring  the  rights 

The  whole. 

1S32 

of  Government  and  of  individuals  with 
respect  to  hidden  treasure,  and  for  pre- 
scribing the  rules  to  be  ohserved  on  dis- 
coverv  of  such  treasure. 

Act  XII  of  1838 

Hidden  Treasure  (Madras). 

The  whole. 

Act  IV  of  1372 

An  Act  for  declaring  which  of  certain 

So  far  as  regards  Bengal 

rules,  laws  and    regulations  have    the 

Regulation  V  of  1817. 

force  of  law  in  the  Punjab  and  for  other 

Act  XV  of  1874 

Laws  Local  Extent. 

The  second  schedule,  so 
far  as  regards  Madras  Re- 
gulation XI  of  1832  and 
Act  XII  of   1S38.      The 
fourth  schedule,  so  far  as 
regards   Bengal    Regula- 
tion V  of  1817. 

Act  XVII  of  1875 

An  Act  to  consolidate  and  amend  the 

So  far  as  regards  Bengal 

law  relating  to   the   Courts  in  British 
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An  Act  to  amend  the  law  relating  to   Forests,  the   transit  of  forest* 
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Whereas  it  is  expedient  to  amend  the  law  relating  to  Forests,  the  transit  of 
forest-produce  and  the  duty  leviable  on  timber ;    It  ia  hereby  enacted  as  follows  : — 

CHAPTER  I.— Preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Forest  Act,  187S  * 

It  shall  come  into  force  at  once  in  the  territories  respectively  administered  by 
the  Governor  of  Bombay  in  Council,  the  Lieutenant-Governors  of  the  Lower  Pro- 
vinces, the  North-Western  Provinces,  and  the  Panjab,  (except  the  District  of 
Hazara),  and  the  Chief  Commissioners  of  Oudh,  the  Central  Provinces  and  Assam. 

And  any  other  Local  Government  may  from  time  to  time,  with  the  previous 
sanction  of  the  Governor  General  in  Council,  extend,  by  notification  in  the  local 
official  Gazette,  this  Act  to  all  or  any  of  the  territories  for  the  time  being  under  its 
administration. 

On  aud  from  the  date  on  which  this  Act  comes  into  force  in  any  of  the  said 
territories,  the  enactments  mentioned  in  the  schedule  hereto  annexed  shall  be  re- 
pealed iu  such  territories.  But,  all  rules  made  under  or  validated  by  any  of  the 
said  enactments  and  in  force  at  the  date  of  such  repeal  shall,  so  far  as  they  are 
cousisteut  with  this  Act,  be  deemed  to  have  been  made  and  published  hereunder. 

2.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject  or  con- 
text,— 

"  Forest-officer  "  means  any  person  whom  the  Governor  General  in  Council,  or 
the  Local  Government  or  any  officer  empowered  by  the  Governor  General  in  Coun- 
cil or  the  Local  Government  in  this  behalf,  may  from  time  to  time  appoint  by  name 
or  as  holding  an  office,  to  carry  out  all  or  any  of  the  purposes  of  this  Act  or  auy 
rule  made  under  this  Act  to  be  done  by  a  Forest-officer ; 
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"  Tree  "  includes  bamboos,  stumps  and  brushwood  : 

"Timber"  includes  trees  and  bamboos  when  they  have  fallen  or  have  been 
felled,  and  all  wood,  whether  cut  up,  or  fashioned  or  hollowed-out  for  cart-wheels, 
mortars,  canoes  or  other  purposes  or  not  : 

"  Forest-produce  "  includes  the  following  when  found  in,  or  brought  from,  a 
forest,  that  is  to  say, — 

minerals  (including  limestone  and  laterite),  surface  soil,  trees,  timber,  grass, 
peat,  canes,  creepers,  reeds,  leaves,  moss,  flowers,  fruits,  roots,  juice,  catechu,  bark, 
honey,  wax,  lac,  caoutchouc,  gum,  wood-oil,  grass-oil,  resin,  varnish,  silk-worms  and 
cocoous,  shells,  skins,  tusks,  bones  and  horns  : 

"  Forest-offence  "  means  an  offence  punishable  under  this  Act,  or  under  any 
rule  made  under  this  Act  : 

"  Cattle "  includes  elephants,  camels,  buffaloes,  horses,  mares,  geldings, 
ponies,  colts,  fillies,  mules,  asses,  pigs,  rams,  ewes,  sheep,  lambs,   goats  and  kids  : 

"  River "  includes  streams,  canals,  creeks  and  other  channels,  natural  or 
artificial. 

CHAPTER  II.— Of  Reserved  Forests. 

3.  The  Local  Government  may  from  time  to  time  constitute  any  forest-land 
or  waste-land  which  is  the  property  of  Government,  or  over  which  the  Government 
has  proprietary  rights,  or  to  the  whole  or  any  part  of  the  forest-produce  of  which 
the  Government  is  entitled,  a  Reserved  Forest  in  the    manner  hereinafter  provided. 

4.  Whenever  it  is  proposed  to  constitute  any  land  a  Reserved  Forest,  the 
Local  Government  may  publish  a  notification  in  the  local  official  Gazette — 

(a)  declaring  that  it  is  proposed  to  constitute  such  land  a  reserved  forest ; 

(&)  specifying  the  limits  of  such  forest ;  and 

(c)  appointing  an  officer  (hereinafter  called  "  the  Forest  Settlement  Officer") 
to  inquire  into  and  determine  the  existence,  nature  and  extent  of  any  rights  alleged 
to  exist  in  favour  of  any  person  in  or  over  any  land  comprised  within  such  limits,  or 
in  or  over  any  forest-produce,  and  to  deal  with  the  same  as  provided  in  this  chapter. 

Explanation  1. — For  the  purpose  of  clause  (b)  of  this  section,  it  shall  be  suffi- 
cient to  describe  the  limits  of  the  forest  by  roads,  rivers,  ridges  or  other  well-known, 
or  readily  intelligible  boundaries. 

The  officer  appointed  under  clause  (c)  of  this  section  shall  ordinarily  be  a  per- 
son not  holding  auy  forest-office  except  that  of  Forest  Settlement  Officer. 

Nothing  in  this  section  shall  prevent  the  Local  Government  from  appointing 
any  number  of  officers  not  exceeding  three,  not  more  than  one  of  whom  shall  be 
a  person  holding  any  forest-office  except  as  aforesaid,  to  perform  the  duties  of  a 
Forest  Settlement  Officer  under  this  Act. 

5.  During  the  interval  between  the  publication  of  such  notification  and  the 
date  fixed  by  the  notification  under  section  nineteen,  no  right  shall  be  acquired  in 
or  over  the  land  comprised  in  such  notification,  except  by  succession  or  under  a 
grant  or  contract  in  writing  made  or  entered  into  by  or  on  behalf  of  Government 
or  some  person  in  whom  such  right  was  vested  when  the  former  notification  was 
issued  ;  and  no  fresh  clearings  for  cultivation  or  for  any  other  purpose  shall  be 
made  in  such  land. 

6.  When  a  notification  has  been  issued  under  section  four,  the  Forest  Settle- 
ment Officer  shall  publish  in  the  language  of  the  country,  in  every  town  and  village 
in  the  neighbourhood  of  the  land  comprised  therein,  a  proclamation— 

(a)  specifv ing  the  limits  of  the  proposed  forest  j 
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(b)  explaining  the  consequences  which,  as  hereinafter  provided,  will  ensue  on 
the  reservation  of  such  forest  ;  and 

(c)  fixing  a*  period  of  not  less  than  three  months  from  the  date  of  such  pro- 
clamation, and  requiring  every  person  claiming  any  right  meutioued  in  section  four 
or  five  either  to  preseut  to  such  officer  within  such  period  a  written  notice  specify- 
in",  or  to  appear  before  him  and  state,  the  nature  of  such  right  and  the  amount 
aud  particulars  of  the  compensation  (if  any)  claimed  in  respect  thereof. 

7.  The  Forest  Settlement  Officer  shall  take  down  in  writing  all.  statements 
made  under  section  six,  and  shall,  at  some  convenient  place,  enquire  into  all  claims 
duly  preferred  under  that  section,  aud  the  existence  of  any  rights  mentioned  in 
section  four  or  five  aud  not  claimed  under  section  six,  so  far  as  the  same  may  be 
ascertainable  from  the  records  of  Government  and  the  evidence  of  any  person  like- 
ly to  be  acquainted  with  the  same. 

8.  For  the  purposes  of  such  enquiry,  the  Forest  Settlement  Officer  may  exer- 
cise the  following  powers,  that  is  to  say  : — 

(a)  power  to  enter,  by  himself  or  any  officer  authorized  by  him  for  the  pur- 
pose, upon  any  land,  and  to  survey,  demarcate,  and  make  a  map  of,  the  same  \ 
aud     (b)  the  powers  of  a  Civil  Court  in  the  trial  of  suits. 

9.  Rights  in  respect  of  which  no  claim  has  been  preferred  under  section  six, 
and  of  the  existence  of  which  no  knowledge  has  been  acquired  by  enquiry  under 
section  seven,  shall  be  extinguished,  unless  before  the  notification  under  section 
nineteen  is  published  the  person  claiming  them  satisfies  the  Forest  Settlement  Offi- 
cer that  he  had  sufficient  cause  for  not  preferring  such  claim  within  the  period 
fixed-  under  section  six. 

10.  In  the  case  of  a  claim  to  a  right  in  or  over  any  land,  other  than  a  right 
of  way  or  pasture  or  to  forest-produce  or  a  watercourse,  the  Forest  Settlement 
Officer  shall  pass  an  order  admitting  or  rejecting  the  same  in  whole  or  in  part. 

If  such  claim  is  admitted  in  whole  or  in  part,  the  Forest  Settlement  Officer 
shall  either  (1)  exclude  such  land  from  the  limits  of  the  proposed  Forest ;  or  (2)  come 
to  an  agreement  with  the  owner  thereof  for  the  surrender  of  his  rights  ;  or  (3)  pro- 
ceed to  acquire  such  laud  in  the  manner  provided  by  the  Land  Acquisitlon^Actr. 
1870. 

For  the  purpose  of  so  acquiring  such  land — 

(a)  the  Forest  Settlement  Officer  shall  be  deemed  to  be  a  Collector  proceed- 
ing under  the  Laud  Acquisition  Act,  187U  ; 

(A)  the  claimant  shall  be  deemed  to  be  a  person  interested  and  appearm^  before 
him  in  pursuance  of  a  notice  given  under  section  uiue  of  that  Act  ; 

(c)  the  provisions  of  the  preceding  sections  of  that  Act  shall  be  deemed  to 
have  been  complied  with  ;  and 

(d)  the  Collector,  with  the  consent  of  the  claimant,  or  the  Court,  with  the  con- 
sent of  both  parties,  may  a*vard  compensation  in  laud,  or  partly  in  laud  aud  partly 
in  money. 

11.  In  the  case  of  a  claim  to  rights  of  pasture  or  to  forest-produce,  the  Forest 
Settlement  Officer  shall  pass  an  order  admitting  or  rejecting  the  same  in  whole  or 
in  part. 

12.  The  Forest  Settlement  Officer,  when  passiug  any  order  under  section 
eleven,  shall  record,  so  far  as  may  be  practicable, — 

(a)  the  name,  father's  name,  caste,  residence  and  occupation  of  the  person 
claiming  the  right  ;  (6)  the  designation,  position  and  area  of  all  fields  or  «» roups  of 
fields  (if  any),  iu  respect  of  which  the  exercise  of  such  rights  is  cluiui 
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13.  .  If  the  Forest  Settlement  Officer  admits  in  whole  or  in  part  any  claim 
under  section  eleven,  he  shall  also  record  the  extent  to  which  the  claim  is  so  ad- 
mitted, specifying  the  number  and  description  of  the  cattle  which  the  claimant  is 
from  time  to  time  entitled  to  graze  in  the  forest,  the  season  during  which  such  pas- 
ture is  permitted,  the  quantity  of  timber  and  other  forest-produce  which  he  is  from 
time  to  time  authorised  to  take  or  receive,  or  such  other  particulars  as  the  case  may 
require.  He  shall  also  record  whether  the  timber  or  other  forest- produce  obtained 
by  the  exercise  of  the  rights  claimed  may  be  sold  or  bartered. 

14.  After  making  such  record,  the  Forest  Settlement  Officer  shall,  to  the  best 
of  his  ability,  and  having  due  regard  to  the  maintenance  of  the  Reserved  Forest  iu 
respect  of  which  the  claim  is  made,  pass  such  orders  as  will  ensure  the  continued 
exercise  of  the  rights  so  admitted.  For  this  purpose,  the  Forest  Settlement  Officer 
may — (a)  set  out  some  other  forest-tract  of  sufficient  extent,  and  iu  a  locality  con- 
venient for  the  purposes  of  such  claimants,  and  record  an  order  conferring  upon 
them  a  right  of  pasture  or  to  forest-produce  (as  the  case  may  be)  to  the  extent  so- 
admitted  ;  or  (6)  so  alter  the  limits  of  the  proposed  forest  as  to  exclude  forest-land 
of  sufficient  extent,  and  in  a  locality  reasonably  convenient,  for  the  purposes  of  the 
claimants  ;  or  (c)  record  an  order,  continuing  to  such  claimants  a  right  of  pasture 
or  to  forest  produce  (as  the  case  may  be),  to  the  extent  so  admitted,  at  such  seasons, 
within  such  portions  of  the  proposed  forest  and  under  such  rules  as  may  from  time 
to  time  be  prescribed  by  the  Local  Government. 

15.  In  case  the  Forest  Settlement  Officer  finds  it  impossible,  having  due  re- 
gard to  the  maintenance  of  the  Reserved  Forest,  to  make  such  settlement  uuder 
section  fourteen  as  shall  ensure  the  continued  exercise  of  the  said  rights  to  the  ex- 
tent so  admitted,  he  fhall  (subject  to  such  rules  as  the  Local  Government  may 
from  time  to  time  prescribe  in  this  behalf)  commute  such  rights,  either  by  the  pay- 
ment to  such  persons  of  a  sum  of  money  in  lieu  thereof,  or  by  the  grant  of  land,  or 
in  such  other  manner  as  he  thinks  fit. 

16.  Any  person  who  has  made  a  claim  under  this  Act,  or  any  Forest-officer 
or  other  person  generally  or  specially  empowered  by  the  Local  Government  in  this 
behalf,  may,  within  three  months  from  the  date  of  the  order  passed  on  such  claim 
by  tne  Forest  Settlement  Officer  under  section  ten,  eleven,  fourteen  or  fifteen,  pre- 
sent an  appeal  from  such  order  to  such  officer  of  the  Revenue  Department,  of  rauk 
not  lower  than  that  of  a  Collector  or  Deputy  Commissioner,  as  the  Local  Govern- 
ment may  from  time  to  time,  by  notification  in  the  local  official  Gazette,  appoint  by 
name,  or  as  holding  an  office,  to  hear  appeals  from  such  orders:  Provided  that  if 
the  Local  Government  establishes  (as  it  is  hereby  empowered  to  do)  a  Court  (here- 
inafter called  the  Forest  Court)  composed  of  three  persons  to  be  appointed  by  the 
Local  Government,  such  appeals  shall  be  presented  to  such  Court. 

17.  Every  appeal  under  section  sixteen  shall  be  made  by  petition  in  writing, 
and  may  be  delivered  to  the  Forest  Settlement  Officer,  who  shall  forward  it  without 
delay  to  the  authority  competent  to  hear  the  same. 

If  the  appeal  be  to  an  officer  appointed  under  section  sixteen,  it  shall  be  heard 
in  the  manner  prescribed  for  the  time  being  for  the  hearing  of  appeals  in  matters 
relating  to  land-revenue. 

If  the  appeal  be  to  the  Forest-Court,  the  Court  shall  fix  a  day  and  a  convenient 
place  in  the  neighbourhood  of  the  proposed  forest  for  hearing  the  appeal,  and  shall 
give  notice  thereof  to  the  parties,  and  shall  hear  such  appeal  accordingly. 

The  order  passed  thereon  by  such  officer  or  Court,  or  by  the  majority  of  the 
members  of  such  Court,  shall  be  final,  subject  to  revision  by  the  Local  Government. 
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18.  The  Local  Government,  or  any  person  who  has  made  a  claim  under  this 
Act,  mar  appoint  any  person  to  appear,  plead  and  act  on  its  or  his  behalf  before 
the  Forest  Settlement  Officer,  or  the  appellate  officer  or  Court,  in  the  course  of  any 
inquiry  or  appeal  under  under  this  Act. 

19.  When  the  following  events  have  occurred  (namely),  (a)  the  period  fixed 
under  section  six  for  preferring  claims  has  elapsed,  and  all  claims  (if  any)  made 
within  such  period  have  been  disposed  of  by  the  Forest  Settlement  Officer;  and  (6) 
if  such  claims  have  heen  made,  and  the  period  limited  by  section  sixteen. for  appeal- 
ins  from  the  orders  passed  on  such  claims  has  elapsed,  and  all  appeals  (if  any)  pre- 
sented within  such  period  have  been  disposed  of  by  the  appellate  officer  or  Court ; 
and  (c)  all  lands  (if  any)  to  be  included  iu  the  proposed  forest,  which  the  Forest 
Settlement  Officer  has,  under  section  ten,  elected  to  acquire  under  the  Land  Acquisi- 
tion Act,  1S70,  have  become  vested  in  the  Government  under  section  sixteen  of  that 
Act,  the  Local  Government  may  publish  a  notification  in  the  local  official  Gazette, 
specifying  definitely,  according  to  boundary-marks  erected  or  otherwise,  the  limits 
of  the  forest  which  it  is  iutended  to  reserve,  and  declaring  the  same  to  be  reserved 
from  a  date  fixed  by  such  notification.  From  the  date  so  fixed,  such  forest  shall  be 
deemed  to  a  be  Reserved  Forest. 

20.  The  Forest-officer  shall,  before  the  date  fixed  by  such  notification,  cause  a 
translation  thereof  into  the  language  of  the  country  to  be  published  iu  every  town 
and  village  in  the  neighbourhood  of  the  forest. 

21.  The  Local  Government  may,  within  five  years  from  the  publication  of 
any  notification  under  section  nineteen,  revise  auy  arrangement  made  under  section 
fourteen  or  seventeen,  and  may,  for  this  purpose,  rescind  or  modify  any  order  made 
under  section  fourteen  or  seventeen,  and  direct  that  any  one  of  the  proceedings 
specified  in  section  fourteen  be  taken  in  lieu  of  any  ether  of  such  proceedings,  or  that 
the  rights  admitted  under  section  eleven  be  commuted  uuder  section  fifteen. 

22.  No  right  of  any  description  shall  be  acquired  in  or  over  a  Reserved  Forest, 
except  by  succession  or  under  a  grant  or  contract  in  writing  made  by  or  on  behalf  of 
the  Government  or  of  some  person  in  whom  such  right  was  vested  when  the  notifica- 
tion under  section  niueteeu  was  issued. 

-  >. 

23.  Notwithstanding  anything  contained  in  section  twenty-two,  no  right  'con- 
tinued under  section  fourteen,  clause  (c),  shall  be  alienated  by  way  of  grant,  sale, 
lease,  mortgage  or  otherwise,  without  the  sauction  of  the  Local  Government:  pro- 
vided that  when  auy  such  right  is  appendaut  to  any  land  or  house,  it  may  be  sold 
or  otherwise  alienated  with  such  land  or  house.  No  timber  or  other  forest-produce 
obtained  in  exercise  of  any  such  right  shall  be  sold  or  bartered  except  to  such  extent 
as  may  have  been  admitted  in  the  order  recorded  under  section  thirteen. 

24.  The  Forest-officer  may  from  time  to  time,  with  the  previous  sanction  of 
the  Local  Government  or  of  any  officer  duly  authorized  in  that  behalf,  stop  any 
public  or  private  way  or  water-course  in  a  Reserved  Forest  ;  provided,  that  a  sub- 
stitute for  the  way  or  water-course  so  stopped,  which  the  Local  Government  deems 
to  be  reasonably  convenient,  already  exists,  or  has  been  provided  or  constructed  by 
the  Forest-officer  in  lieu  thereof. 

25.  Any  person  who — (a)  makes  any  fresh  clearing  prohibited  by  section  five, 
or  (b)  sets  fire  to  a  Reserved  Forest,  or  kindles  auy  fire  in  such  manner  as  to  en- 
danger the  same;  or  who,  in  a  Reserved  Forest,  (c)  kindles,  keeps  or  carries  any 
fire  except  at  such  seasons  as  the  Forest-officer  may  from  time  to  time  notify  in  this 
behalf;  (d)  trespasses  or  pastures  cattle  or  permits  cattle  to  trespass  ;  (e)  causes 
any  damage  by  negligence  iu  felling  any  tree  or  cutting  or  dragging  auy  timber; 
(J)  fells,  girdles,  lops,  taps  or  burns  any  tree,  or  strips-off  the  bark  or  leaves  from,  or 
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otherwise  damages,  the  same ;  (g)  quarries  stone,  bums  lime  or  charcoal,  or  col- 
lects, subjects  to  any  manufacturing  process  or  removes,  any  forest-produce  ;  (k) 
dears  or  breaks  up  any  land  for  cultivation,  or  any  other  purpose ;  or,  (i)  in  con- 
travention of  any  rules  which  the  Local  Government  may  from  time  to  time  prescribe, 
kills  or  catches  elephants,  hunts,  shoots,  fishes,  poisons  water,  or  sets  traps  or  suares; 
shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  with  fine  not  exceeding  five  hundred  rupees,  or  with  both,  in  addition  to 
such  compensation  for  damage  done  to  the  forest  as  the  convicting  Court  may  direct 
to  be  paid. 

Nothing  in  this  section  shall  be  deemed  to  prohibit  (a)  any  act  done  by  per- 
mission in  writing  of  the  Forest-officer,  or  under  any  rule  made  by  the  Local  Go- 
vernment ;  or  (b)  the  exercise  of  any  right  continued  under  section  fourteen,  clause 
(c),  or  created  by  grant  or  contract  in  writing  made  by  or  on  behalf  of  Government 
under  section  twenty-two. 

Whenever  fire  is  caused  wilfully  or  by  gross  negligence  in  a  Reserved  Forest, 
the  Local  Government  may  (notwithstanding  that  any  penalty  has  been  inflicted 
under  this  section)  direct  that  in  such  forest  or  any  portion  thereof  the  exercise  of 
all  rights  of  pasture  or  to  forest-produce  shall  be  suspended  for  such  period  as  it 
thinks  fit. 

26.  The  Local  Government  may,  with  the  previous  sanction  of  the  Governor- 
General  in  Council,  by  notification  in  the  local  official  Gazette,  direct  that,  from  a 
date  fixed  by  such  notification,  any  forest  or  any  portion  thereof  reserved  under 
this  Act  shall  cease  to  be  a  Reserved  Forest.  From  the  date  so  fixed,  such  forest  or 
portion  shall  cease  to  be  reserved;  but  the  rights  (if  any)  which  have  been  extin- 
guished therein  shall  not  revive  in  consequence  of  such  cessation. 

CHAPTER  III.— Of  Village-forests. 

27.  The  Local  Government  may  from  time  to  time  assign  to  any  village-com- 
munity the  rights  of  Government  to  or  over  any  land  which  has  been  constituted  a 
Reserved  Forest,  and  may  cancel  such  assignment.  All  forests  so  assigned  shall  bo 
called  Village-forests.  The  Local  Government  may  from  time  to  time  make  rules 
f6t~-°gulating  the  management  of  village-forests,  prescribing  the  conditions  under 
which  the  community  to  which  any  such  assignment  is  made  may  be  provided  with 
timber  or  other  forest-produce,  or  pasture,  and  their  duties  for  the  protection  and 
improvement  of  such  forest.  All  provisions  of  this  Act  relating  to  Reserved  Forests 
shall  (so  far  as  they  are  consistent  with  the  rules  so  made)  apply  to  village-forests. 

CHAPTER  IV. — Of  Protected  forests. 

28.  The  Local  Government  may  from  time  to  time,  by  notification  in  the 
local  official  Gazette,  declare  the  provisions  of  this  chapter  applicable  to  any  forest- 
laud  or  waste-land  which  is  not  included  in  n  Reserved  Forest,  but  which  is  the 
property  of  Government,  or  over  which  the  Government,  has  proprietary  rights,  or 
to  the  whole  or  any  part  of  the  forest-produce  of  which  the  Government  is  entitled. 

The  forest-land  and  waste-lands  comprised  in  any  such  notification  shall  be  called 
a  "  Protected  Forest."  No  such  notification  shall  be  made  nuless  the  nature  and 
extent  of  the  rights  of  Government  and  of  private  persons  in  or  over  the  forest-land 
or  waste-land  comprised  therein  have  been  enquired  into  and  recorded  at  a  survey  or 
settlement,  or  in  such  other  manner  as  the  Local  Government  thinks  sufficient. 
Every  such  record  shall  be  presumed  to  be  correct  until  the  contrary  is  proved. 

Provided  that,  if  in  the  case  of  any  forest-land  or  waste-land,  the  Local  Govern- 
ment thinks  that  such  enquiry  and  record  are  necessary,  but  that  they  will  occupy 
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such  length  of  time  as  that  the  rights  of  Government  will  in  the  meantime  be 
endangered,  the  Local  Government  may  (pending  such  enquiry  and  record)  declare 
such  land  to  bt?  a  protected  forest,  but  so  as  not  to  abridge  or  affect  any  existing 
rights  of  individuals  or  communities. 

29.  The  Local  Government  may  from  time  to  time,  by  notification  in  the 
local  official  Gazette, — 

(a)  declare  any  class  of  trees  in  a  protected  forest,  or  any  trees  in  any  such 
forest,  to  be  reserved  from  a  date  fixed  by  such  notification  ; 

(6)  declare  that  a  portion  of  such  forest  be  closed  for  such  term  not  exceeding 
twenty  years  as  the  Local  Government  thinks  fit,  and  that  the  rights  of  private 
persons  (if  any)  over  such  portion  shall  be  suspended  during  such  term:  provided 
that  the  remainder  of  such  forest  be  sufficient,  and  in  a  locality  reasonably  con- 
venient, for  the  due  exercise  of  the  rights  suspended  in  the  portiou  so  closed; 

(c)  prohibit,  from  a  date  fixed  as  aforesaid,  the  quarrying  of  stone,  or  the 
burning  of  lime  or  charcoal,  or  the  collection  or  subjectiou  to  any  manufacturing 
process,  or  removal,  of  any  forest-produce,  in  any  such  forest,  and  the  breaking  up 
or  clearing  for  cultivation,  for  building,  for  herding  cattle  or  for  any  other  purpose, 
any  land  in  any  such  forest :  and 

((/)  alter  or  cancel  such  declaration  or  prohibition. 

30.  The  Collector  or  Deputy  Commissioner  of  the  district  shall  cause  a  trans- 
lation into  the  language  of  the  district,  of  every  notification  issued  under  section 
twenty-nine,  to  be  affixed  in  a  conspicuous  place  in  every  town  and  village  in  the 
neighbourhood  of  the  forest  comprised  in  the  notification. 

31.  The  Local  Government  may  from  time  to  time  make  rules  to  regulate  the 
following  matters  : — 

(a)  the  cutting,  sawing,  conversion  and  removal  of  trees  and  timber,  and  the 
collection,  manufacture  and  removal  of  forest-produce,  from  protected  forests  ; 

(b)  the  granting  of  licenses  to  the  inhabitants  of  towns  and  villages  in  the  vici- 
nity of  protected  forests  to  take  trees,  timber  or  other  forest-produce  for  their  own 
use,  and  the  production  and  return  of  such  licenses  by  such  persons; 

(c)  the  granting  of  licenses  to  persons  felling  or    removing   trees  or    timber  or 
other  forest-produce  from  such  forests  for  the  purposes  of  trade,  and  the  product 
and  return  of  such  licenses  by  such  persons ; 

(il)  tbe  payments  (if  any)  to  be  made  by  the  persons  mentioned  in  clauses  (b) 
and  (<•)  of  this  section,  for  permission  to  cut  such  trees,  or  to  collect  and  remove 
such  timber  or  other  forest-produce  ; 

(?)  the  other  payments,  if  any,  to  be  made  by  them  in  respect  of  such  trees, 
timber  and  produce,  and  the  places  where  such  payments  shall  be  made; 

(/)  the  examination  of  forest-produce  passing  out  of  such  forests; 

(fl)  the  clearing  and  breaking  up  of  land  for  cultivation  or  other  purposes  in 
such  forest 

(A)  the  protection  from  fire  of  timber  lying  in  such  forests  and  of  trees  reserved 
under  section  twenty-nine; 

(•)  the  cutting  of  grass  and  pasturing  of  cattle  in  such  forest 

(./)  killing  or  catching  elephants,  hunting,  shooting,  fishing,  poisoning  water, 
and  Betting  tn  res  in  such  forests; 

(/.•)  the  protection  and  management  of  any  portion  of  a  forest  closed  under 
section  twenty-nine; 

(/)  the  exorcise  of  rights  referred  to  in  section  twenty-' 

An}'  person  who  commits  any  of  the  following  offences: — 
(a)  fells,  girdles,  lops,  taps  or  bums  any  tree  reserved    under  section   twenty- 
nine,  or  strips  off  tin;  bark  or  leaves  i'rum,  or  otherwise  damages,  any  such  tree; 
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(b)  contrary  to  any  prohibition  under  section  twenty-nine,  quarries  any  stone, 
or  burns  any  lime  or  charcoal,  or  collects,  subjects  to  any  manufacturing  process, 
or  removes,  any  forest-produce  ; 

(c)  contrary  to  any  prohibition  under  sectiou  twenty-nine,  breaks  up  or  clears 
for  cultivation cor  any  other  purpose  any  land  in  any  protected  forest ; 

(d)  sets  fire  to  such  forest,  or  kindles  a  fire  without  taking  all  reasonable  pre- 
cautions to  prevent  its  spreading  to  any  trees  reserved  under  sectiou  twenty-nine, 
whether  standing,  fallen  or  felled,  or  to  any  closed  portion  of  such  forest ; 

(<?)  leaves  burning  any  fire  kindled  by  him  in  the  vicinity  of  any  such  trees  or 
closed  portion  ; 

(/)  fells  any  tree  or  drags  any  timber  so  as  to  damage  any  tree  reserved  as 
aforesaid ; 

(g)  permits  cattle  to  damage  any  such  tree  ; 

(h)  infringes  any  rule  made  under  section  thirty-one  ; 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  five  hundred  rupees,  or  with  both. 

33.  Nothing  in  this  chapter  shall  be  deemed  to  prohibit  any  act  done  with 
the  permission  in  writing  of  the  Forest-officer,  or  in  accordance  with  rules  made 
under  section  thirty-one,  or  (except  as  regards  any  portion  of  a  forest  closed  under 
section  twenty-nine)  in  the  exercise  of  any  right  recorded  under  section  twenty-eight. 

CHAPTER  V. — Forests  under  Conservancy  Administration  when  this  Act 

COMES  INTO  FORCE. 

34.  Within  twelve  months  from  the  date  on  which  this  Act  comes  into  force 
in  the  territories  administered  by  any  Local  Government,  such  Government  shall, 
after  consideration  of  the  rights  of  the  Government  and  private  persons  in  all  forest- 
lands  or  waste-lands  then  under  its  executive  control  for  purposes  of  forest  conser- 
vancy, determine  which  of  such  lands  (if  auy)  can,  according  to  justice,  equity  and 
good  conscience,  be  classed  as  Reserved  Forests  or  Protected  Forests  under  this  Act, 
and  declare,  by  notification  in  the  local  official  Gazette,  any  lands  so  classed  to  be 
Reserved  or  Protected  Forests,  as  the  case  may  be  : 

Provided  that  such  declaration  shall  not  affect  any  rights  of  the  Government 
OTprivate  persons  to  or  over  any  laud  or  forest-produce  in  any  such  forest,  which 
have,  previous  to  the  date  of  such  declaration,  been  enquired  iuto,  settled  and 
recorded  in  a  manner  which  the  Local  Government  thinks  sufficient : 

Provided  also  that  if  any  such  rights  have  not  on  such  date  been  so  enquired 
into,  settled  and  recorded,  the  Local  Government  shall  direct  that  the  same 
shall  be  enquired  into,  settled  and  recorded  in  the  manner  provided  by  this  Act 
for  Reserved  or  Protected  Forests,  as  the  case  may  be  ;  and  until  such  enquiry,  set- 
tlement and  record  have  been  completed,  no  such  declaration  shall  abridge  or  affect 
such  rights. 

CHAPTER  VI. — Of  the  Control  over  Forests  and  Lands  not  being  the  Pro- 
perty of  Government. 

35.  The  Local  Government  may  from  time  to  time,  by  notificatien  in  the 
local  official  Gazette,  regulate  or  prohibit  in  any  forest  or  waste-land — (a)  the  break- 
ing up  or  cleariug  of  land  for  cultivation ;  (b)  the  pasturing  of  cattle  ;  (c)  the  firing 
or  clearing  of  the  vegetation;  when  such  regulation  or  prohibition  appears  necessary 
for  any  of  the  following  purposes  : — 

First. — For  protection  against  storms,  winds,  rolling  stones,  floods  and 
avalanches  ; 

Second. — For  the  preservation  of  the  soil  ou  the  ridges  aud  slopes,  and  in  the 
valleys,  of  hilly  tracts,  the  prevention  of  landslips  and  of  the  formation  of  ravines 
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ami  torrents,  <iud  the  protection  of  laud  against  erosion,  or  the  deposit  thereon  of 
sand,  stones  or  gravel  ; 

Third. — For  the  maintenance  of  a  water-supply  in  springs,  rivers  and  tanks ; 

Fourth. — For  the  protection  of  roads,  bridges,  railways  and  other  lines  of 
communication  ; 

Fifth. — For  the  preservation  of  the  public  health  ;  ' 

and  may  alter  or  cancel  such  notification. 

The  Local  Government  may,  for  any  such'purpose,  construct  at  its  awn  expense, 
in  or  upon  any  forest  or  waste-land,  such  work  as  it  thinks  fit ; 

Provided  that  no  such  notification  shall  be  made  or  work  begun  until  after 
the  issue  of  a  notice  to  the  owner  of  such  forest  or  land,  calling  on  him  to 
shew  cause,  within  a  reasonable  period  to  be  specified  in  such  notice,  why  such 
notification  should  not  be  made  or  work  constructed,  and  until  his  objections  (if 
any)  and  any  evidence  he  may  produce  in  support  of  the  same  have  been  heard  by 
an  officer  duly  appointed  in  that  behalf,  and  have  been  considered  by  the  Local 
Government. 

36.  In  case  of  neglect  of,  or  wilful  disobedience  to,  any  regulation  or  prohibi- 
tion under  section  thirty-five,  or  if  the  purposes  of  any  work  to  be  constructed 
under  that  section  so  require,  the  Local  Government  may,  after  notice  in  writing 
to  the  owner  of  such  forest  or  land,  and  after  considering  his  objections  (if  any), 
place  the  same  under  the  control  of  a  Forest-officer,  and  may  declare  that  all  or 
any  of  the  provisions  of  this  Act  relating  to  Reserved  Forests  shall  apply  to  such 
forest  or  laud. 

The  nett  profits  (if  any)  arising  from  the  management  of  such  forest  or  land 
shall  be  paid  to  the  said  proprietor. 

37.  In  any  case  under  this  chapter  in  which  the  Local  Government  considers 
that,  in  lieu  of  placing  the  forest  or  land  under  the  control  of  a  Forest-officer,  the 
same  should  be  acquired  for  public  purposes,  the  Local  Government  may  proceed 
to  acquire  it  in  the  manner  prescribed  by  the  Laud  Acquisition  Act,  IS 70. 

The  owner  of  any  forest  or  land  comprised  iu  any  notification  under  section 
thirty-five  may,  at  any  time  not  less  than  or  more  than  twelve  years  from  the  data 
thereof,  require  that  such  forest  or  land  shall  be  acquired  for  public  purposes,' and 
the  Local  Government  shall  acquire  such  forest  or  land  accordingly. 

38.  The  owner  of  any  laud  or,  if  there  be  more  than  one  owner  thereof,  the 
owners  of  shares  therein  amounting  in  the  aggregate  to  at  least  two-thirds  thereof 
may,  with  a  view  to  the  formation  or  conservation  of  forests  thereon,  represeut  iu 
writing  to  the  Collector  or  Deputy  Commissioner  their  desire — 

(a)  that  such  laud  be  managed  on  their  behalf  by  the  Forest-officer  as  a  Reser- 
ved or  a  Protected  Forest  on  such  terms  as  may  be  mutually  agreed  upou ;  or 

(b)  that  all  or  any  of  the  provisions  of  this  Act  be  applied  to  such  laud. 

In  either  case,  the  Local  Government  may,  by  notification  iu  the  local  official 
Gazette,  apply  to  such  land  such  provisions  of  this  Act  as  it  thinks  suitable  to  tha 
circumstances  thereof  and  as  may  be  desired  by  the  applicants. 

Any  such  notification  may  be  altered  or  cancelled  by  a  like  notification. 

CHAPTER  VII.— Of  the  Duty  ox  Timber. 

39.  The  Local  Government,  with  the  previous  sanction  of  tho  Governor 
General  in  Council,  may  levy  a  duty  in  such  manner,  at  such  places,  and  at  suoii 
rates,  as  it  may  from  time  to  time  prescribe  by  notification  in  the  local  official 
Gazette  on  all  timber — (a)  which  is  produced  in  British   India,    and   iu  respect   of 
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which  the  Government  has  any  right ;  (b)  which  is  brought  from  any  place    beyond 
the  frontier  of  British  India. 

In  every  case  in  which  such  duty  is  directed  to  be  levied  ad  valorem,  the 
Local  Government  may,  with  the  like  sanction,  from  time  to  time  fix,  by  like  noti- 
fication, the  vrt'ue  on  which  such  duty  shall  be  assessed. 

All  duties  on  timber,  which,  at  the  time  when  this  Act  comes  into  force  in  any 
territory,  are  levied  therein  under  the  authority  of  the  Local  Government,  shall  be 
deemed  to  be  and  to  have  been  duly  levied  under  the  provisions  of  this  Act. 

40.  Nothing  in  this  chapter  shall  be  deemed  to  limit  the  amount  (if  any) 
chargeable  as  purchase-money  or  royalty  on  any  timber  or  other  forest-produce, 
although  the  same  is  levied  on  such  timber  or  produce  while  in  transit,  in  the  same 
manner  as  duty  is  levied. 

CHAPTER  VIII.— Or  the  Control  of  Timber  and  other  Forest-produce  m 

Transit. 

41.  The  control  of  all  livers  and  their  banks  as  regards  the  floating  of  timber 
as  well  as  the  control  of  all  timber  and  other  forest-produce  in  transit  by  land  or 
water,  is  vested  in  the  Local  Government,  and  it  may  from  time  to  time  make  rules 
to  regulate  the  transit  of  all  timber  and  other  forest-produce. 

Such  rules  may  (among  other  matters) — ■ 

(a)  prescribe  the  routes  by  which  alone  timber  and  other  forest-produce  may 
be  imported,  exported  or  moved,  into,  from,  or  within,  British  India; 

(b)  prohibit  the  import  and  export  or  moving  of  such  timber  or  other  produce 
without  a  pass  from  an  officer  duly  authorized  to  issue  the  same,  or  otherwise  than 
in  accordance  with  the  conditions  of  such  pass  ; 

(c)  provide  for  the  issue,  production  and  return  of  such  passes  and  for  the  pay- 
ment of  fees  therefor ; 

(d)  provide  for  the  stoppage,  reporting,  examination  and  marking  of  timber  or 
other  forest-produce  in  transit,  in  respect  of  which  there  is  reason  to  believe  that 
any  money  is  payable  to  Government  on  account  of  the  price  thereof,  or  on  account 
o^.'t.ny  duty,  fee,  royalty  or  charge  due  thereon,  or  to  which  it  is  desirable  for  the 
purposes  of  this  Act  to  affix  a  mark  ; 

(e)  provide  for  the  establishment  and  regulation  of  depots  to  which  such  timber 
or  other  produce  shall  be  taken  by  those  in  charge  of  it  for  examination,  or  for  the 
payment  of  such  money,  or  in  order  that  such  marks  may  be  affixed  to  it ;  and  the 
conditions  under  which  such  timber  or  other  produce  shall  be  brought  to,  stored  at, 
and  removed  from,  such  depot ; 

(/)  prohibit  the  closing  up  or  obstructing  of  the  channel  or  banks  of  any 
river  used  for  the  transit  of  timber  or  other  forest-produce,  and  the  throwing  of 
grass,  brushwood,  branches  and  leaves  into  any  such  river,  or  any  act  which  may 
cause  such  river  to  be  closed  or  obstructed ; 

((/)  provide  for  the  prevention  and  removal  of  any  obstruction  of  the  channel 
or  banks  of  any  such  rivet-,  and  for  recovering  the  cost  of  such  prevention  or 
removal  from  the  person  whose  acts  or  negligence  necessitated  the  same; 

(h)  prohibit  absolutely  or  subject  to  conditions,  within  specified  local  limits, 
the  establishment  of  saw-pits,  the  converting,  cutting,  burning,  concealing  or  marking 
of  timber,  the  altering  or  effacing  of  any  marks  on  the  same,  and  the  possession  or 
carrying  of  marking-hammers  or  other  implements  used  for  marking  timber  : 

(?')  regulate  the  use  of  property-marks  for  timber,  and  the  registration  of  such 
marks  ;  prescribe  the  time  for  which  such  registration  shall  hold  good  ;  limit  the 
number  of  such  marks  that  may  be  registered  by  any  one  person,  and  provide  for 
the  levy  of  fees  for  such  registration. 
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42.  The  Local  Government  may  by  such  rules  prescribe  as  penalties  for  the 
infringement  thereof  imprisonment  for  a  term  which  may  extend  to  six  mouths,  or 
fine  which  may  extend  to  five  hundred  rupees,  or  both. 

Double  penalties  may  be  inflicted  in  cases  where  the  offence  is  committed  after 
sunset  and  before  sunrise,  or  after  preparation  for  resistance  to  lawful  authority,  or 
if  the  offender  has  been  previously  convicted  of  a  like  otience. 

43.  The  Government  shall  not  be  responsible  for  any  loss  or  damage  which 
may  occur  iu  respect  of  auy  timber  or  other  forest-produce  while  at  a  depot  estab- 
lished under  a  rule  made  under  section  forty-one,  or  while  detained  elsewhere  for 
the  purposes  of  this  Act ;  and  no  Forest-officer  shall  be  responsible  for  any  such 
loss  or  damage  unless  he  causes  such  loss  or  damage  negligently,  maliciously  or 
fraudulently. 

44.  In  case  of  any  accident  or  emergency  involving  danger  to  auy  property 
at  any  such  depot,  every  person  employed  at  such  depot,  whether  by  the  Govern- 
ment or  by  any  private  person,  shall  render  assistance  to  any  Forest-officer  or 
Police-officer  demanding  his  aid  iu  averting  such  danger  and  securing  such  property 
from  damage  or  loss. 

CHAPTER  IX. — Op  the  Collection  of  Drift  and  Stranded  Timber. 

45.  All  timber  found  adrift,  beached,  stranded,  or  sunk  ; 

all  wood  or  timber  bearing  marks  which  have  not  been  registered  under  section 
forty-one,  or  on  which  the  marks  have  been  obliterated,  altered  or  defaced  by  fire 
or  otherwise,  and, 

in  such  areas  as  the  Local  Government  directs,  all  unmarked  wood  and  timber, 
shall  be  deemed  to  be  the  property  of  Government  unless  aud  until  any  person, 
establishes  his  right  and  title  thereto,  as  provided  in  this  chapter. 

Such  timber  may  be  collected  by  any  Forest-officer  or  other  person  entitled  to 
collect  the  same  by  virtue  of  auy  rule  made  under  section  fifty-one,  and  may  be 
brought  to  such  depots  as  the  Forest-officer  may  from  time  to  time  notify  as  depots 
for  the  reception  of  drift-timber. 

The  Local  Government  may,  by  notification  in  the  local  official  Gazette,  ex- 
empt any  class  of  timber  from  the  provisions  of  this  section,  and  withdraw  such 
exemption. 

46.  Public  notice  shall  from  time  to  time  be  given  by  the  Forest-officer,  of 
timber  collected  under  section  forty-five.  Such  notice  shall  contain  a  description 
of  the  timber,  and  shall  require  any  person  claiming  the  same  to  present  to  such 
officer,  within  a  period  not  less  than  two  mouths  from  the  date  of  such  notice,  a 
■written  statement  of  such  claim. 

47.  When  any  such  statement  is  presented  as  aforesaid,  the  Forest-officer 
may,  after  making  such  enquiry  as  he  thinks  fit,  either  reject  the  claim  after  re- 
cording his  reasons  for  so  doiug,  or  deliver  the  timber  to  the  claimant. 

If  such  timber  is  claimed  by  more  than  one  person,  the  Forest-officer  may 
oithcr  deliver  the  same  to  any  of  such  persons  whom  he  deems  entitled  thereto,  or 
may  refer  the  claimants  to  the  Civil  Courts,  and  retain  the  timber  pending  the  re- 
ceipt of  an  order  from  such  Court  for  its  disposal. 

Any  persou  whose  claim  has  been  rejected  under  this  section  may,  within  two 
months  from  the  date  of  such  rejection,  institute  a  suit  to  recover  possession  of  the 
timber  claimed  by  him  ;  but  no  person  shall  recover  any  compensation  or  costs 
agaiust  the  Coverument,  or  against  any  Forest-officer,  on  accouut  of  such  rejection, 
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or  the  detention  or  removal  of  any  timber,  or  the  delivery  thereof  to  any  other 
person  under  this  section.  No  such  timber  shall  be  subject  to  process  of  any  Civil, 
Criminal,  or  Revenue  Court  until  it  has  been  delivered,  or  a  suit  has  been  brought, 
as  provided  in  this  section. 

48.  If  n&  such  statement  is  presented  as  aforesaid,  or  if  the  claimant  omits 
to  prefer  his  claim  in  the  manner  and  within  the  period  prescribed  by  the  notice 
issued  under  section  forty-six,  or,  on  such  claim  having  been  so  preferred  by  him 
and  having  been  rejected,  omits  to  institute  a  suit  to  recover  possession  of  such 
timber  within  the  further  period  limited  by  section  forty-seven,  the  ownership  of 
such  timber  shall  vest  in  the  Government,  or  when  such  timber  has  been  delivered 
to  another  person  uuder  section  forty-seven,  in  such  other  person,  free  from  all 
encumbrances. 

49.  The  Government  shall  not  be  responsible  for  any  loss  or  damage  which 
may  occur  in  respect  of  any  timber  collected  under  section  forty-five,  and  no  Forest- 
officer  shall  be  responsible  for  any  such  loss  or  damage,  unless  he  causes  such  loss 
or  damage  negligently,  maliciously  or  fraudulently. 

50.  No  person  shall  be  entitled  to  recover  possession  of  any  timber  collected 
or  delivered  as  aforesaid  until  he  has  paid  to  the  Forest-officer  or  other  person  en- 
titled to  receive  it  such  sum  on  account  thereof  as  may  be  due  under  any  rule 
made  in  pursuance  of  section  forty-one. 

51.  The  Local  Government  may  from  time  to  time  make  rules  to  regulate 
tho  following  matters  (namely)  : — 

(a)  the  salving,  collection  and  disposal  of  all  timber  mentioned  in  section 
forty-five  ;  (b)  the  use  and  registration  of  boats  used  in  salving  and  collecting  tim- 
ber ;  (c)  the  amounts  to  be  paid  for  salving,  collecting,  moving,  storing  and  dispos- 
ing of  such  timber  ;  (d)  the  use  and  registration  of  hammers  and  other  instruments 
to  be  used  for  marking  such  timber. 

The  Local  Government  may  from  time  to  time  prescribe,  as  penalties  for  the 
infringement  of  any  rules  made  under  this  section,  imprisonment  for  a  term  which 
may  extend  to  six  mouths,  or  fine  which  may  extend  to  five  hundred  rupees,  or  both. 

CHAPTER  X.— Penalties  and  Procedure. 

52.  When  there  is  reason  to  believe  that  a  forest-offence  has  been  committed 
in  respect  of  any  forest-produce,  such  produce,  together  with  all  tools,  boats,  carts 
and  cattle  used  in  committing  such  offence,  may  be  seized  by  any  Forest-officer  or 
Police-officer. 

Every  officer  seizing  any  property  under  this  section  shall  place  ou  such  pro- 
perty a  mark  indicating  that  the  same  has  been  so  seized,  and  shall,  as  soon  as  may 
be,  make  a  report  of  such  seizure  to  the  Magistrate  having  jurisdiction  to  try  tho 
offence  on  account  of  which  the  seizure  has  been  made  : 

Provided  that  when  the  forest-produce  with  respect  to  which  such  offence  is 
believed  to  have  been  committed  is  the  property  of  Government  and  the  offender 
is  unknown,  it  shall  be  sufficient  if  the  officer  makes,  as  soon  as  may  be,  a  report 
of  the  circumstances  to  his  official  superior. 

53.  Upon  the  receipt  of  any  such  report  the  Magistrate  shall,  with  all  con- 
venient dispatch,  take  such  measures  as  may  be  necessary  for  the  arrest  and  trial  of 
the  offender  and  the  disposal  of  the  property  according  to  law. 

54.  All  timber  or  forest-produce  which  is  not  the  property  of  Government  and 
in  respect  of  which  a  forest-offence  has  been  committed,  and  all  tools,  boats,  cart* 
and  cattle  used  iu  committing  any  forest-offence,  shall  be  liable  to  confiscation. 
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Such  confiscation  may  be  in  addition  to  any  other  punishment  prescribed  for 
such  offence. 

55.  "When  the  trial  of  any  forest-offence  is  concluded,  any  forest-produce  in 
respect  of  which  such  offence  baa  been  committed  shall,  if  it  is  the  property  of 
Government  or  has  been  confiscated,  be  taken  charge  of  by  a  Forest-officer,  and  in 
any  other  case  may  be  disposed  of  in  such  manner  as  the  Court  may  direct. 

56.  When  the  offender  is  not  known,  or  cannot  be  found,  the  Magistrate 
pray,  if  he  finds  that  an  offence  has  been  committed,  order  the  property  in  respect 
of  which  the  offence  has  been  committed  to  be  confiscated  and  takeu  charge  of  by 
the  Forest-officer,  or  to  be  made  over  to  the  person  whom  he  deems  to  be  entitled 
to  the  same  : 

Provided  that  no  such  order  shall  be  made  until  the  expiration  of  one  month 
from  the  date  of  seizing  such  property,  or  without  hearing  the  person  (if  any) 
claiming  any  right  thereto,  and  the  evidence  (if  any)  which  he  may  produce  in  sup- 
port of  his  claim. 

57.  The  Magistrate  may,  notwithstanding  anything  hereinbefore  contained, 
direct  the  sale  of  any  property  seized  uuder  sectiou  fifty-two  aud  subject  to  speedy 
and  natural  decay,  and  may  deal  with  the  proceedsas  he  would  have  dealt  with  such 
property  if  it  had  not  been  sold. 

58.  The  officer  who  made  the  seizure  under  section  fifty-two  or  any  of  his 
official  superiors,  or  any  person  claiming  to  be  interested  in  the  property  so  seized, 
may,  within  one  mouth  from  the  date  of  any  order  passed  under  section  fifty-four, 
fifty-five  or  fifty-six,  appeal  therefrom  to  the  Court  to  which  orders  made  by  such 
Magistrate  are  ordinarily  appealable,  and  the  order  passed  on  such  appeal  shall  be 
final. 

59.  When  au  order  for  the  confiscation  of  any  property  has  been  passed  un- 
der sectiou  fifty-four  or  fifty-six,  as  the  case  may  be,  and  the  period  limited  by 
section  fifty-eight  for  an  appeal  from  such  order  has  elapsed  and  no  such  appeal 
has  been  preferred,  or  when,  on  such  an  appeal  being  preferred,  the  Appellate 
Court  confirms  such  order  in  respect  of  the  whole  or  a  portion  of  such  property, 
such  property  or  such  portion  thereof,  as  the  case  may  be,  shall  vest  iu  the  Gove*-;. 
meut  free  from  all  incumbrances. 

60.  Nothing  hereinbefore  contained  shall  be  deemed  to  prevent  any  officer 
empowered  in  this  behalf  by  the  Local  Government  from  directing  at  any  time  the 
immediate  release  of  any  property  seized  uuder  section  fifty-two. 

61.  Any  Forest-officer  or  Police-officer  who  vexatiously  and  uuuecessarily  seizes 
any  property  on  pretence  of  seizing  property  liable  to  confiscation  under  this  Act, 
shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  six  mouths, 
or  with  fine  which  may  exteud  to  five  hundred  rupees,  or  with  both. 

62.  Whoever,  with  intent  to  cause  damage  or  injury  to  the  public  or  to  any 
person,  or  to  cause  wrongful  train  as  defined  in  the  Indian  Penal  Code, — 

(a)  knowingly  counterfeits  upon  any  timber  or  standing  tree  a  mark  used  by 
Vicers  to  indicate  that  such  timber  or  tree  is  the  property  of  the  Govern- 
ment or  of  some  person,  or  that  it  may  lawfully  be  cut  or  removed  by  some  person  ;  or 

(6)  alters,  defaces  or  obliterates  any  such  mark  placed  on  a  tree  or  ou  timber 
by  or  uuder  the  authority  of  a  Forest-officer  ;  or 

(<•)  alters,  move-,  destroys  or  defaces  any  boundary-mark  of  any  forest  or 
Waste-land  to  which  the  provisions  of  this  Act  are  applied, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  two 
years,  or  with  tine,  or  with  both. 
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63.  ■  Any  Forest-officer  or  Police-officer  may,  without  orders  from  a  Magistrate 
and  without  a  warrant,  arrest  any  person  against  when  a  reasonable  suspicion  exists 
of  his  having  been  concerned  in  any  forest-offence  punishable  with  imprisonment 
for  one  month  or  upwards.  Every  officer  making  an  arrest  under  this  section  shall 
without  unnecessary  delay  take  or  send  the  person  arrested  before  the  Magistrate 
having  jurisdiction  in  the  case.  Nothing  in  this  section  shall  be  deemed  to  autho- 
rize such  arrest  for  any  act  which  is  an  offence  under  chapter  IV  of  this  Act,  unless 
such  act  has  been  prohibited  under  section  twenty-nine,  clause  [c). 

64.  Every  Forest-officer  and  Police-officer  shall  prevent,  and  may  interfere 
for  the  purpose  of  preventing,  the  commission  of  any  forest-offence. 

G5.  The  Magistrate  of  the  District,  and  any  Magistrate  of  the  first  class  specially 
empowered  in  this  behalf  by  the  Local  Government,  may  try  summarily,  under  the 
Code  of  Criminal  Procedure,  any  forest-offence  punishable  only  with  imprisonment  for 
a  term  not  exceeding  six  months,  or  fine  not  exceeding  five  hundred  rupees,  or  both. 

66.  Nothing  in  this  Act  shall  be  deemed  to  prevent  any  person  from  being 
prosecuted  under  any  other  law  for  any  act  or  omission  which  constitutes  an  offence 
against  this  Act  or  the  rules  made  under  it,  or  from  being  liable  under  such  other 
law  to  any  higher  punishment  or  penalty  than  that  provided  by  the  rules  made  under 
this  Act :  Provided  that  no  person  shall  be  punished  twice  for  the  same  offence. 

67.  The  Local  Government  may  from  time  to  time,  by  notification  in  the 
local  official  Gazette,  empower  any  Forest-officer  by  name,  or  as  holding  an  office, 
to  accept  from  any  person  against  whom  a  reasonable  suspicion  exists  that  he  has 
committed  any  forest-offence  other  than  an  offence  under  section  sixty-one  or  section 
sixty-two  a  sum  of  money  by  way  of  compensation  for  any  damage  which  may  have 
been  committed,  and  to  release  any  property  which  has  been  seized  as  liable  to 
confiscation  on  payment  of  the  value  thereof  as  estimated  by  such  officer. 

On  the  payment  of  such  sum  of  money  or  such  value  or  both  as  the  case  may 
be  to  such  officer,  the  accused  person,  if  in  custodjr,  shall  be  discharged,  the  property 
seized  shall  be  released,  and  no  further  proceedings  shall  be  taken  under  this  Act 
against  such  person  or  property;  but  nothing  herein  contained  shall  exempt  such  per- 
son from  prosecution  on  the  same  facts  under  any  other  law  for  the  time  being  in  force. 

^^38.  When  in  any  proceedings  taken  tinder  this  Act,  or  in  consequence  of 
anything  done  under  this  Act,  a  question  arises  as  to  whether  any  forest-produce 
is  the  property  of  the  Government,  such  produce  shall  be  presumed  to  be  the 
property  of  the  Government  until  the  contrary  is  proved. 

CHAPTER  XL— Cattle-trespass. 

69.  Cattle  trespassing  in  a  Reserved  Forest,  or  in  any  portion  of  a  Protected 
Forest  which  has  been  lawfully  closed  to  grazing,  shall  be  deemed  to  be  cattle  doing 
damage  to  a  public  plantation  within  the  meaning  of  the  eleventh  section  of  the 
Cattle-trespass  Act,  1871,  and  may  be  seized  and  impounded  as  such  by  any  Forest- 
officer  or  Police-officer. 

70.  The  Local  Government  may  from  time  to  time,  by  notification  in  the 
local  official  Gazette,  direct  that,  in  lieu  of  the  fines  fixed  by  the  twelfth  section  of 
the  Act,  last  aforesaid,  there  shall  be  levied  for  each  head  of  cattle  impounded 
under  section  sixty-nine  of  this  Act,  such  fines  as  it  thinks  fit,  but  not  exceeding 
the  following,  that  is  to  say: — 

For  each  elephant    ...  ...  ...  ...  ...  ...  ten  rupees. 

For  each  buffalo  or  camel      ...  ...  ...  ...  •••  two     ,. 

For  each  horse,  mare,  gelding,  pony,  cult,  filly,  mule,  hull,  bullock, 

cow  or  heifer     ...  ...  ...  ...  ...  ...  one  rupee. 

For  each  calf,  ass,  pig,  ram,  ewe,  sheep,  lanih,  goat  or  kid  ...  eight  uuuas. 
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CHAPTER  XIL— Of  Forest-officers. 

71.  The  Lopal  Government  may  invest  any  Forest-officer  by  name,  or  as  holding 
an  office,  'with  the  following  powers,  that  is  to  say  : — (a)  power  to  enter  upon  any 
land  and  to  survey,  demarcate,  and  make  a  map  of  the  same: — (b)  the  powers  of  a 
Civil  Court  to  compel  the  attendance  of  witnesses  and  the  production  pf  documents  ; 

(c)  power   to   issue    a    search-warrant    under   the   Code    of  Criminal   Procedure ; 

(d)  power  to  hold  an  enquiry  iuto  forest-offeuces,  and,  in  the  course  of  such  enquiry, 
to  receive  aud  record  evidence. 

Any  evideuce  recorded  under  clause  (d)  of  this  section  shall  be  admissible  in 
any  subsequent  trial  before  a  Magistrate,  provided  that  it  has  been  taken  in  the 
presence  of  the  accused  person. 

72.  All  Forest  officers  shall  be  deemed  to  be  public  servants  within  the  mean- 
ing of  the  Iudian  Penal  Code. 

73.  No  suit  shall  lie  against  any  public  servant  for  anything  done  by  him  ia 
good  faith  under  this  Act. 

74.  Except  with  the  permission  in  writing  of  the  Local  Government,  no 
Forest-officer  shall,  as  principal  or  ageut,  trade  in  timber  or  other  forest-produce,  or 
be  or  become  interested  in  any  lease  of  any  forest  or  in  any  contract  for  working 
any  forest,  whether  in  British  or  Foreign  territory. 

CHAPTER  XIIL— Subsidiary  Rules. 

75.  The  Local  Government  may  from  time  to  time  make  rules — (a)  to  prescribe 
and  limit  the  powers  and  duties  of  any  Forest-officer  under  this  Act;  (6)  to  regulate 
the  rewards  to  be  paid  to  officers  and  informers  out  of  the  proceeds  of  fines  and  con- 
fiscations under  this  Act ;  (c)  for  the  preservation,  reproduction  and  disposal  of  trees 
aud  timber  belonging  to  Government,  but  growu  on  lands  belonging  to  or  in  the  occu- 
pation of  private  persons ;  and  (d)  generally  to  carry  out  the  provisions  of  this  Act. 

76.  Any  person  breaking  auy  rule  \inder  this  Act,  for  the  breach  of  which  no 
special  penalty  is  provided,  shall  be  punished  with  imprisonment  for  a  term  which, 
may  extend  to  one  month,  or  fine  which  may  extend  to  five  hundred  rupees,  or  both. 

77.  All  rules  made  by  the  Local  Government  under  this  Act  shall  be  published , 
in  the  local  official  Gazette,  and  shall   thereupon,  so  far  as   they  are  consistent  with 
this  Act,  have  the  force  of  law  :  Provided  that  no  rule  made  under  section  twenty- 
seven,  thirty-one  or  forty-one  shall  be  so  published  without  the  previous  sanction  of 
the  Governor-General  in  Council. 

CHAPTER  XIV.— Miscellaneous. 

78.  Every  person  who  exercises  auy  right  in  a  Reserved  or  Protected  Forest, 
or  who  is  permitted  to  take  any  forest-produce  from,  or  to  cut  and  remove  timber 
or  to  pasture  cattle  in,  such  forest,  and 

every  person  who  is  employed  by  any  such  person  in  such  forest,  and 
every  person  in  any  village  contiguous  to  such   forest  who   is  employed  by   the 
Government,  or  who  receives  emoluments  from  the  Government  for  services  to  be 
performed  to  the  community, 

shall  be  bound  to  furnish  without  unnecessary  delay  to  the  nearest  Forest- 
officer  or  Police-officer  any  information  he  may  possess  respecting  the  commission 
of,  or  intention  to  commit,  any  forest-offence,  and  shall  assist  any  Forest-officer 
or  Police-officer  demanding  his  aid  (■/)  in  extinguishing  any  fire  occurring  in  such 
forest;  (d)  in  preventing  any  fire  which  may  occur  in  the  vicinity  of  such  forest 
from  spreading  to  such  forest ;  (c)  in  preventing  the  commission  in  such  forest  of 
any  forest-offence;  and  (d)  when  there  is  reason  to  believe  that  any  such  offence  has 
been  committed  iu  such  forest,  iu  discovering  aud  arresting  the  offender. 


40 


ACT  No.  VII  of  1878. 


[  Record 


79.  If  the  Government  and  any  person  be  jointly  interested  in  any  forest  or 
waste-land,  or  in  the  whole  or  any  part  of  the  produce  thereof,  the  Local  Government 
may  from  time  to  time  either  («)  undertake  the  management  of  siich  forest,  waste- 
land or  produce,  accounting  to  such  person  for  his  interest  in  the  same;  or  (b)  issue 
Buch  regulations  for  the  management  of  the  forest,  waste-laud  or  produce  by  the 
person  so  jointly  interested  as  it  deems  necessary  for  the  management  thereof  and 
the  interests  of  all  parties  therein. 

When  the  Local  Government  undertakes,  under  clause  (a)  of  this  section  the 
management  cf  any  forest,  waste-land  or  produce,  it  may  from  time  to  time,  by 
notification  in  the  local  official  Gazette,  declare  that  any  of  the  provisions  contained 
in  Chapters  II  and  IV  of  this  Act  shall  npply  to  such  forest,  waste-land  or  produce, 
and  thereupon  such  provisions  shall  apply  accordingly. 

80.  If  any  person  be  entitled  to  a  share  in  the  produce  of  any  forest  which  is 
the  property  of  Government  or  over  which  the  Government  has  proprietary  rights, 
or  to  any  part  of  the  forest-produce  of  which  the  Government  is  entitled,  upon  the 
condition  of  duly  performing  any  service  connected  with  such  forest,  such  share  shall 
be  liable  to  confiscation  in  the  event  of  the  fact  being  established  to  the  satisfaction 
of  the  Local  Government  that  such  service  is  no  longer  so  performed  :  Provided  that 
no  such  share  shall  be  confiscated  until  the  person  entitled  thereto,  and  the  evidence 
(if  any)  which  he  may  produce  in  proof  of  the  due  performance  of  such  service,  have 
been  heard  by  an  officer  duly  appointed  in  that  behalf  by  the  Local  Government. 

81.  All  money  payable  to  the  Government  under  this  Act,  or  under  any  rule 
made  under  this  Act,  or  on  account  of  the  price  of  any  forest-produce,  or  of  expenses 
incurred  in  the  execution  of  this  Act  in  respect  of  such  produce,  may,  if  not  paid 
when  due,  be  recovered  under  the  law  for  the  time  being  in  force  as  if  it  were  an 
nrrear  of  laud-revenue. 

82.  When  any  such  money  is  payable  for  or  in  respect  of  any  forest-produce  the 
amount  thereof  shall  be  deemed  to  be  a  first  charge  on  such  produce,  and  such  pro- 
duce may  be  taken  possession  of  by  a  Forest-officer  until  such  amount  has  been  paid. 

If  such  amount  is  not  paid  when  due,  the  Forest-officer  may  sell  such  produce 
by  public  auction,  and  the  proceeds  of  the  sale  shall  be  applied  first  in  discharging 
such  amount.  The  surplus  (if  any),  if  not  claimed  within  two  months  from  the 
dTffcsjDf  the  sale  by  the  person  entitled  thereto,  shall  be  forfeited  to  Her  Majesty. 

83.  Whenever  it  appears  to  the  Local  Government  that  any  land  is  required 
for  any  of  the  purposes  of  this  Act,  such  land  shall  be  deemed  to  be  needed  for  a 
public  purpose  within  the  meaning  of  the  Land  Acquisition  Act,  1870,  section  four. 
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138.  Bond  required  in  certain  cases  before  exportation. 
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149.  Removal  for  local  consumption  of  spirit  intended  for  exportation. 

150.  Draivback  of  excise-duty  on  spirit  exjxtrted. 

151.  Differential  duty  to  be  levied  in  certain  cases. 

152.  Pu7n-shrvb,  dr.,  how  charged  with  duty.  Provisions  respecting  spirit  applied 
to  stich  liquors. 

153.  Conditions  of  drawback  and  remission  of  duty  on  spirit. 

154.  Re-land  of  spirit  shipped. 

155.  Power  to  make  ndes  for  ascertaining  that  imported  spirit  has  been,  rendered 
unfit  for  human  consumption.  Decision  where  no  rules,  or  their  applicability, 
disputed. 

CHAPTER  XV.— Coasting  Trade. 

156.  Chapters  VII,  IX,  X  and  part  of  XIII  inapplicable  to  coasting  trade. 

157.  Power  to  regulate  coasting  trade. 

158.  Coasting  vessels  to  deliver  manifest  and  obtain,  port-clearance  before  hiving) 
port  of  lading. 

159.  Delivery  of  manifest,  &c,  on  arrival. 

160.  Departure  from  intermediate  port. 

161.  Power  to  require  bond  before  port-clearance  is  granted. 
'.     Discharge  of  cargo. 

163.  Goods  on  coasting  vessel,  if  excisable,  not  to  be  unladen  witliout  permission. 

164.  Grant  and  revocation  of  general  pass. 

165.  Rides  respecting  cargo-books  to  be  kept  by  Masters  of  coasting  vessels. 

166.  Power  to  board  and  examine  coasting  vessels. 

CHAPTER  XVI. — Offences  and  Penalties. 

167.  Punishment  for  offences. 

1.  For  infringing  rules  made  under  Art. 

2.  For  landing  or  shipping  goods  at  unauthorized  port.  toe. 

3.  For  shipping,  landing,  concealing,  4c,  contrary  to  A 

For  being  on  board  vessel  on  which  offence  is'cuminitted  under  No.  2. 

4.  For  vessel  which  has  been  in  Port  with  a  cargo,  afterwards  being  found  in  ballast 
and  cargo  unaccounted  for. 

6.    For  Masters  of  tug-steamers  or  pilot-vessels  receiving   or  discharging   any  goods 

without  due  authority  from  sna-going  vessel, 
6.    For  not  bringiDg-to  at  boaiding-btation, 
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Sections. 

7.  For  vessel  removing  from  place  of  mooring,  or  unlading,  without  due  authority 
for  vessel  not  being  moored  in  accordance  with  directions  under  section  17. 

8.  For  goods  being  imported  or  exported  contrary  to  prohibition. 

9.  For  unauthorized  declaration  as  to  value  of  goods. 

10.  For. not  exporting  or  re-landing  drawback  goods. 

11.  For  unauthorized  lading  or  unlading  of  wine,  spirit,  &c. 

12.  For  entering  goods  for  drawback,  which  are  less  in  value  than  the  amount  of 
drawback  claimed. 

13.  For  proceeding  inward  beyond  fixed  place  before  delivery  of  manifest. 

14.  For  wilfully  omitting  to  deliver  manifest  when  vessel  anchors  below  reporting 
station. 

15.  For  like  omission  when  reporting- station  has  not  been  fixed. 

16.  For  Master  delivering  unsigned  or  untrue  manifest. 

17.  For  not  being  able  to  account  for  missing  goods  or  deficiency  of  goods, 

18.  For  refusing  to  receive  or  countersign  manifest. 

19.  For  breaking  bulk  without  permission. 

20.  For  false  entry  or  fraudulent  alteration,  in  bill  of  lading  ; 
For  not  making  bill  before  leaving  place  where  goods  shipped  ; 

For  cargo  being  stored,  destroyed  or  thrown  overboard  and  not  satisfactorily 
accounted  for. 

21.  For  attempting  to  depart  without  port-clearance. 

22.  For  departing  without  port-clearance. 

23.  For  pilot  taking  charge  of  vessel  without  port-clearance. 

24.  For  refusing  to  receive  officer  of  Customs  on  board. 

25.  For  disobeying  section  68. 

26.  For  Masters  resisting  search,  removing  marks.  &c,  placed  by  Customs-offiVer, 
secretly  conveying  away  goods,  or  opening  hatch-way  after  fasteued  by  Customs- 
officer. 

27.  For  lading  in  absence  of  Customs-officer. 

28.  For  removing  goods  contrary  to  section  70;  72  or  75. 

29.  For  sending  goods  without  or  in  excess  of  boat-note. 

30.  For  non-receipt  or  non-delivery  or  non-signing  of  boat-note. 

31.  For  not  landing  or  shipping  goods  in  accordance  with  section  73,  77  or  78. 

32.  For  goods  being  found  in  unlicensed  cargo  boats. 

33.  For  discharging  goods  not  duly  entered  in  manifest. 

34.  For  goods  being  found  concealed  and  unaccounted  for. 

35.  For  goods  found  not  agreeing  in  description  and  quantity  with  entry  in  manifest. 

36.  For  removing  goods  after  landing  and  before  due  entiy. 

37.  For  goods  being  brought  to  be  passed  through  Custom-house  when  packages  differ 
from  description  given,  contents  are  misdescribed  or  misstated,  or  other  goods  are 
concealed  amongst  them. 

38.  For  misdescription  of  goods. 

39.  For  taking  or  passing  goods  without  entry. 

40.  Prohibited  or  dutiable  goods  concealed  in  baggage. 

41.  For  improper  carrying  into  warehouse. 

42.  For  withholding  or  removing  before  examination  goods  entered  to  be  warehoused, 

43.  For  warehousing  goods  improperly. 

44.  For  refusing  to  open  private  warehouse  when  duly  required. 

45.  For  neglecting  to  stow  goods  properly  in  warehouse. 

46.  For  importer  or  owner  of  warehoused  goods  clandestinely  gaining  access. 

47.  For  opening  oi  altering  warehoused  goods. 

48.  For  deficiencies  in  contravention  of  section  98  or  100  of  goods  in  a  private  ware« 
house. 

49.  For  failing  to  produce  goods  when  required. 

60.  For  concealing,  removing,  abstracting  or  transferring  from  one  package  to  an- 
other goods  duly  warehoused. 

61.  For  excess,  in  private  warehouse,  over  registered  quantity. 

62.  For  removing  warehoused  goods  improperly. 

63.  For  taking  goods  out  of  warehouse  without  paying  duty. 

64.  For  infringing  rules  or  orders  regarding  transhipment. 

55.  For  shipping  goods  before  entry  outwards. 

56.  For  shipping  goods  not  in  shipping  bill. 

57.  For  not  giving  notice  of  short  shipping  or  relanding  as  required  by  section  140. 

68.  For  landing  at  place  other  than  that  for  which  goods  have  been  cleared. 

69.  For  deficiency  in  goods  on  which  drawback  has  been  paid  on  board  vessel  referred 
to  in  section  142. 


No 
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Sections. 

<;<">.  For  irregularly  re-landing  spirituous  liquors. 

61.  For  contravening  rules  relating  to  spiiit. 

G2.  For  contravention  of  rules  made  under  section  157. 

63.  For.  contrary  to  such  rules,  touching  at  Foreign  Port  or  not  declaring  in  writing 

that  vessel  touched  at  Foreign  Port. 

fid.  For  non-compliance  with  section  158.  159  or  160.  • 

65,  For  failure  to  produce  certificate. 

66.  For  Master  of  coasting  ves:-el  violating  any  conditions  of  general  pass. 
07.  For  contravention  of  the  provisions  of  section  165. 

68.  For  dutiable  goods  entered  in  cargo-book  not  being  found,  or  for  not  entering. 

68.  For  failure  to  keep  cargo-book  correctly. 

70.  For  breach  in  respect  of  lading,  carrying  coastwise,  and  unlading. 

71.  For  refusal  to  produce  documents, 

72.  For  making  false  declaration,  destroying  or  refusing  to   produce  document,   or 
refusing  to  answer  questions. 

73.  For  possession  of  smuggled  goods, 

74.  For  searching  persons  on  insufficient  grounds. 

75.  For  Customs-officers  guilty  of  breach  of  duty. 

76.  For  Customs-officers  committing  or  conniving  at  frauds  against  Customs-revenue, 

77.  For  neglect  of  Police-officer  to  give  notice. 

7-.  Punishment  for  obstruction  to  Customs-officers. 

79.  For  Customs-officer  disclosing  particulars  learnt   officially   concerning  goods   or 

ring  or  parting  with  samples. 

SO.  For  acting  as  agent  without  authority. 

168.     Pad-ages  and  contents    i/wluded  in  confiscation    of  goods.     Also  conveyances 
and  animals  used  in  removal.    Tackle,  <L'c,  included  in  confiscation  of  < 

CHAPTER  XVII. — Procedure  relating  to  Offences.  Appeals,  kc. 

160.     Power  to  search  on  reasonable  suspicion. 

170.  Persoiis  may,  before  search,  require  to  be  taken  before  Magistrate  or  Customs' 
collector. 

171.  Power  to  stop  vessels,   carts,  <Lv.f   and  search  for  goods  on  reasonable  suspi~ 
don. 

Power  to  issue  search-warrants. 
173.     !'■  tonably  suspected  may  be  arrested. 

17.}.     Persons  arrested  to  be  taken  to  nearest  Magistrate  or  Customs-collector. 

175.  Persons  taken  before  Magistrate  may  be  detained  or  admitted  to  bail.   , 

1 76.  Pt  rson  escaping  may  be  afterwards  arrested. 

177.  Persons  in  Her  Majesty* s  Ifavy,  when  arrested,  to  be  secured  on  board  until 
warrant  procured. 

17S.     S*  ieure  of  things  liable  to  confiscation. 

'.      Things  seized  how  dealt  with. 
ISO.     Prftcedure  in  respect  of  things  seized  on  susjricion. 
181.      When  seizure  or  arrest  is  made,  reason  in  writing  to  be  given. 
1S2.     A  'on  of  confiscations  and  penalties. 

Option  to  pay  fine  in  lien  of  confiscation. 
184-     On  confiscation  of  vessel  or  goods,  property  to  vest  in  Her  Majes'y. 

Li  vy  "f  penalty  for  failure  to  bring-to. 

Penalty  under  A  t  n  4  to  interfere  with  punishment  under  other  law. 

187.  < '  !  specially  provided  for  how  tried. 

188.  Appeal  from  subordinate  to  Chief  Customs- Authority. 

<t  pending  appeal  of  duly  deman 
•  to  remit  penalty  or  I  on 

191.     Revision  by  Local  Goperm 

tick  penalty   in  owed  till  payment.     Other 

goods  of  person  liable  to  fine  or  penalty  may  be  dcta: 
1'JJ.     Enforcement  of  payment  of  penalty. 
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CHAPTER  XVIII.— Miscellaneous. 
Sections. 

1 94-  Power  to  open  packages  and  examine  goods.  " 

195.  Power  to  take  samples  of  goods. 

196.  Owner  to  pay  expense  incidental  to  compliance  ivith  Customs-law. 

197.  No  compensation  for  loss  or  injury  except  on  proof  of  neglect  or  wilful  act. 
19S.  Notice  of  proceedings.     Limitation. 

199.  Wharfage-fees. 

200.  Duplicates  of  documents  may  he  granted  on  payment  of  fee. 

201.  Amendment  of  documents. 

202.  Custom-house  agents. 

203.  Agent  to  produce  authority  if  required. 

204.  Pules  to  be  notified. 

205.  Cancellation  of  notifications. 

206.  Remission,  of  duty  and  compensation  to  owner  in  certain  cases. 

207.  Saving  of  Calcutta  Port  Commissioners'  and  Bombay  Port  Trust  Acts. 

SCHEDULE. 

Part  I. — Acts  repealed. 
Part  II.— Forms. 

A.  Form  of  Bond,  for  Import-duty. 

B.  Form  of  Bonded  Warehouse-warrant. 

C.  Form  of  Bond  for  removal  of  Spirit  from  licensed  Distillery. 

An  Act  to  consolidate  and  amend  the  law  relating   to  the  levy  of  Sea 

Customs- duties. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  the  levy 
of  Sea  Customs-duties ;     It  is  enacted  as  follows  : — 

CHAPTER  I.— Preliminary. 

1.  This  Act  may  be  called    "The  Sea  Customs  Act,  1878  :" 

It  extends  to  the  whole  of  British  India,  and  shall  come  into  force  on  the  first 
day  of  April  1878. 

2.  The  Acts  mentioned  in  the  first  schedule  hereto  annexed  are  repealed  to 
the  extent  specified  therein. 

All  i-eferences  to  any  of  the  said  Acts,  in  Acts  passed  subsequently  thereto, 
shall  be  read  as  if  made  to  the  corresponding  provisions  of  this  Act. 

All  appointments,  rules,  declarations,  exemptions  and  delegations  made,  powers 
conferred,  forms  and  conditions  prescribed,  values,  fees,  rates,  and  periods  fixed, 
aud  notifications,  instructions,  directions,  prohibitions,  passes  and  licenses  issued, 
under  any  Act  hereby  repealed  shall,  if  the  same  are  in  force  at  the  time  this  Act 
comes  into  force,  be  deemed  to  have  been  respectively  made,  conferred,  prescribed, 
fixed  and  issued  under  this  Act,  in  so  far  as  they  are  consistent  herewith. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject  or 
context — (a)  "  Chief  Customs-Authority  "  denotes  the  person  authorized  to  exercise, 
subject  to  the  Local  Government,  the  chief  control  in  matters  relating  to  Sea-cus- 
toms in  any  place  in  which  this  Act  operates  :  (b)  "Chief  Customs-Officer"  denotes 
the  Chief  Executive  Officer  of  Sea-customs  for  any  Port  to  which  this  Act  applies  : 
(r)  "Customs-collector"  includes  every  officer  of  Customs  for  the  time  being  in 
separate  charge  of  a  Custom-house,  or  duly  authorized  to  perform  all,  or  any  special, 
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duties  of  an  officer  so  in  charge  :  (d)  "  Customs-port"  means  any  place  except  Aden 
declared  under  Section  11  to  be  a  Port  for  the  shipment  and  landing  of  g  • 
(e)  "Foreign  t'ort"  means  Aden  and  any  place  beyond  the  limits  of  British  India: 
—el"  includes  anything  made  for  the  conveyance  by  water  of  human  beings 
or  property  :  (g)  '"'Coasting  vessel"  denotes  any  vessel  proceeding  from  one  Customs- 
port  to  another  Customs-port,  whether  touching  at  any  intermediated  Foreign  port  or 
not :  or  proceeding  from  or  to  a  Customs-port  to  or  from  a  place  declared  to  be  a 
port  under  section  12  :  (It)  "Master"  when  used  in  relation  to  any  vessel  means  any 
D,  except  a  Pilot  or  Harbour  Master,  having  command  or  charge  of  such  vessel ; 
(t)  "  Warehousing  port  "  means  any  Customs-port  declared  under  section  14  to  be 
a  warehousing  port :  (j)  "Warehouse"  denotes  any  place  appointed  or  licensed 
under  section  15  or  section  16. 

4.  When  any  person  is  expressly  or  impliedly  authorized  by  the  owner  of 
any  goods  to  be  his  agent  in  respect  of  such  goods  for  all  or  any  of  the  purposes  of 
this  Act,  snd  such  authorization  is  approved  by  the  Customs-collector,  such  person 
shall,  for  such  purposes,  be  deemed  to  be  the  owner  of  such  goods. 

5.  Anything  which  a  Master  is  required  or  empowered  to  do  under  this  Act 
may,  with  the  express  or  implied  consent  of  such  Master  aud  the  approval  of  the 
Customs-collector,  be  done  by  a  ship's  agent. 

CHAPTER  II. — Appointment  and  Powers  of  Officers,  &c. 

0.  The  Local  Government  of  every  place  in  which  duties  of  Sea-customs  are 
leviable,  may  appoint  such  persons  as  it  thinks  fit  to  be  officers  of  Customs,  and  to 
exercise  the  powers  conferred,  and  to  perform  the  duties  imposed,  by  this  Act  ou 
such  officers.  Every  person  so  appointed  may  be  suspended  or  dismissed  by  the 
Local  Government  which  appoiuted  him. 

7.  The  Local  Government  may  delegate  to  any  officer  of  Customs  any  of  the 
powers  vested  in  it  by  the  first  clause  of  section  6.  Every  person  appoiuted  iu  exer- 
cise of  such  delegated  power  may  be  suspended  or  dismissed  by  the  officer  who 
appointed  him. 

8.  At  any  place  for  which  there  is  no  Custom-house,  the  Collector  of  the 
District  and  the  officers  subordiuate  to  him  shall,  unless  the  Local  Government 
otherwise  directs,  perform  all  duties  imposed  by  this  Act  on  a  Customs-collector 
aud  other  officers  of  Customs. 

0.  The  chief  Customs-Authority  may  from  time  to  time,  with  the  sanction  of 
the  Local  Government,  make  rules  consistent  with  this  Act  (a)  prescribing  and 
limiting  the  powers  and  duties  of  officers  of  Customs,  (6)  regulating  the  delegation 
of  their  duties  by  such  officers;  aud  (c)  generally  to  carry  out  the  provisions  of  this 
Act. 

10.  No  chief  Customs-Authority  or  chief  Customs-Officer,  and  no  other 
officer  of  Customs  whom  such  chief  Authority  or  chief  Officer  deems  it  necessary 
to  exempt  on  grounds  of  public  duty,  shall  be  compelled  to  serve  ou  any  jury  or 
inquest,  or  as  au  assessor. 

CHAPTER    UL — Appointment    of    Ports,     Wharves,     Custom-iiouses,    Ware- 
houses and  Boarding  and  Landing  statu 

11.  The  Local  Government  may  from  time  to  time,  by  notification  iu  the) 
official  Gazette,  (a)  declare  the  places  within  the  territories  administered  by  it  which 
alone  shall  he  Ports  for  the  shipment  and  landing  of  goods;  (b)  declare  the  limit* 
of  such  Ports;  (c)  appoiut  proper  places  thereiu  to  be   Wharves  for  the  laudiug  aad 
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shipping  of  goods,  or  of  particular  classes  of  goods;  (d)  declare  the  limits  of  any 
such  Wharf;  (e)  alter  the  name  of  any  such  Port  or  Wharf;  and  (/)  declare  what 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  Custom-house,  and  the  limits* 
thereof. 

12.  The  Local  Government  may  also  from  time  to  time  in  like  manner  declare 
places  to  be  Ports  for  the  carrying  on  of  coasting  trade  with  Customs-ports,  or 
with  any  specified  Customs-port,  and  for  no  other  purpose. 

13.  The  Governor  General  in  Council  may  from  time  to  time  direct,  by  noti- 
fication in  the  Gazette  of  India,  that  all  goods  or  any  specified  class  of  goods  im- 
ported from  or  exported  to  any  Foreign  Port  to  or  from  a  Customs-port  shall,  with 
such  limitations  and  on  such  conditions  (if  any)  as  he  thinks  fit,  be  treated  for 
any  of  the  purposes  of  this  Act  as  goods  imported  from  or  exported  to  a  Customs- 
port  as  the  case  may  be. 

14.  The  Local  Government  may  from  time  to  time  declare,  by  notification 
in  the  official  Gazette,  that  any  Customs-port  shall  be  a  Warehousing  Port  for  the 
purposes  of  this  Act. 

15.  At  any  Warehousing  Port,  the  chief  Customs- Authority  may  from  time  to 
time  appoint  public  warehouses  wherein  dutiable  goods  may  be  deposited  without 
payment  of  duty  on  the  first  importation  thereof,  and  may  cancel  such  appointment. 

16.  At  any  Warehousing  Port,  the  chief  Customs-Officer  may  from  time  to  time 
license  private  warehouses  wherein  dutiable  goods  may  be  deposited  as  aforesaid. 

Every  application  for  a  license  for  a  private  warehouse  shall  be  in  writing,  and 
shall  bo  drawn  up  in  such  form  as  is  from  time  to  time  prescribed  by  the  chief  Cus- 
toms-Authority, and  shall  be  signed  by  the  applicant.  Every  license  granted  under 
this  section  may  be  cancelled  on  conviction  of  the  licensee  of  any  offence  under  this 
Act  relating  to  warehouses,  unless  it  is  otherwise  provided  in  the  license,  or  on  the 
expiration  of  one  month's  notice  in  writing  given  to  the  licensee  by  the  chief  Cus- 
toms-Officer. 

17.  The  chief  Customs- Authority  may  from  time  to  time  appoint,  in  or  near 
any  Customs-port,  stations  or  limits  at  or  within  which  vessels  arriving  at,  or 
departing  from,  such  Port  shall  bring  to  for  the  boarding  or  landing  of  officers  of 
Customs,  and  may,  unless  separate  provision  therefor  has  been  made  under  the 
Indian  Ports  Act,  1875,  direct  at  what  particular  place  in  any  such  Port  vessels, 
not  brought  into  Port  by  pilots,  shall  anchor  or  moor. 

CHAPTER  IV. — Prohibition  and  Restrictions  op  Importation  and  Exportation. 

18.  No  goods  specified  in  the  following  clauses  shall  be  brought,  whether  by 
laud  or  sea,  into  British  India: — 

(a)  any  book  printed  in  infringement  of  any  law  in  force  in  British  India  on 
the  subject  of  copyright,  when  the  proprietor  of  such  copyright,  or  his  agent,  has 
given  to  the  chief  Customs-Authority  a  notice  in  writing  that  such  copyright 
subsists,  and  a  statement  of  the  date  on  which  it  will  expire : 

(b)  counterfeit  coin :  or  coin  which  purports  to  be  Queen's  coin  of  India,  or  to 
be  coin  made  under  the  Native  Coinage  Act,  1876,  but  which  is  not  of  the  estab- 
lished standard  in  weight  or  fineness  : 

(c)  any  obscene  book,  pamphlet,  paper,  drawing,  painting,  representation,  figure 
or  article : 

(d)  articles  bearing  any  names,  brands  or  marks  being,  or  purporting  to  be, 
the  names,  brands  or  marks  of  manufacturers  resident  in  the  United  Kingdom  or 
British  India,  and  not  made  by  such  manufacturers. 
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1 9.  The  Governor  General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India,  prohibit  or  restrict  the  bringing  or  taking  by  sea  or  by 
land  goods  of  any  specified  description  into  or  out  of  British  India  or  any  specified 
part  of  British  India. 

CHAPTER  V. — Levy  of,  and  Exemption  from,  Customs-duties. 

20.  Except  as  hereinafter  provided,  Customs-duties  shall  be  levied  at  such 
rates  as  may  be  prescribed  by  or  under  any  law  for  the  time  being  in  force,  on — 

*      (a)  goods  imported  or  exported  by  sea  into  or  from  any  Customs-port  from  or 
to  any  Foreign  port ; 

(6)  opium,  salt  or  salted  fish  imported  by  sea  from  any  Customs-port  into  any 
other  Customs-port ; 

(c)  goods  brought  from  any  Foreigu  port  to  any  Customs-port,  and  without 
payment  of  duty,  there  transhipped  for,  or  thence  carried  to,  and  imported  at  any 
other  Customs-port:  and 

(d)  goods  brought  in  bond  from  one  Customs-port  to  another : 

Provided  that  no  such  duties  shall  be  levied  on  goods  belouging  to  the 
Government. 

21.  Except  as  otherwise  expressly  provided  by  any  law  for  the  time  being  in 
force,  goods  whereof  any  article  liable  to  duty  under  this  Act  forms  a  part  or 
ingredient  shall  be  chargeable  with  the  full  duty  which  would  be  payable  on  such 
goods  if  they  were  entirely  composed  of  such  article,  or  if  composed  of  more  than 
one  article  liable  to  duty  then  with  the  full  duty  which  would  be  payable  ou  such 
goods  if  they  were  entirely  composed  of  the  article  charged  with  the  highest  rate 
of  duty. 

22.  The  Governor  General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India,  fix,  for  the  purpose  of  levying  duties,  tariff-values  of  any 
goods  exported  or  imported  by  sea  on  which  Customs-duties  are  by  law  imposed, 
and  alter  any  such  values  fixed  by  any  Tariff  Act  for  the  time  being  in  force. 

23.  The  Governor-General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India,  exempt  any  goods  imported  iuto,  or  exported  fiom,  British 
India,  or  into  or  from  any  specified  port  therein,  from  the  whole  or  any  part  of  'the 
Customs-duties  leviable  on  such  goods. 

The  Local  Government  may,  by  special  order  in  each  case,  exempt  from  the 
payment  of  duty,  under  circumstances  of  au  exceptional  nature,  to  be  stated  in 
such  order,  auy  goods  on  which  Customs-duties  are  leviable. 

24.  The  Customs-collector  may,  subject  to  any  general  rules  relating  to  the 
landing  and  shipping  of  passengers'  baggage  aud  the  passing  of  the  same  through 
the  Custom-house,  which  may  be  made  under  section  75,  pass  free  of  duty  any 
baggage  in  actual  use,  and  for  this  purpose  may  determine,  subject  to  any  such 
rules,  whether  any  goods  shall  be  treated  as  baggage  in  actual  use,  or  as  goods  sub- 
ject to  duty. 

25.  If  goods  produced  or  manufactured  in  British  India  be  imported  into  any 
Customs-port  from  auy  Foreign  port,  such  goods  shall  be  liable  to  all  the  duties, 
conditions  and  restrictions  (if  any)  to  which  goods  of  the  like  kind  and  value  not  so 
produced  or  manufactured  are  liable  on  the  first  importation  thereof: 

ided  that,  if  such  importation  takes  place  within  three  years  after  the 
exportation  of  such  goods,  and  it  is  proved  to  tho  satisfaction  of  the  Customs-collec- 
tor that  the  property  in  suck  goods  has  continued  in  the  person  by  whom,  or  on  whose 
account,  they  were  exported,  the  goods,  may  be  admitted  without  payment  of  duty. 
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26.  Any  goods  produced  or  manufactured  in  British  India  which  have  been 
exported  therefrom,  and  on  the  exportation  of  which  any  drawback  of  excise  has 
been  received  shall,  on  being  imported  into  any  Customs-port,  be  subjected,  unless 
the  chief  Customs-Authority  in  any  particular  case  otherwise  directs  by  special 
order,  to  payment  of  excise  duty,  at  the  rate  to  which  goods  of  the  like  kind  and 
quality  are  liable  at  such  port. 

27.  All  goods  derelict,  jetsam,  flotsam  and  wreck,  brought  or  coming  into  any 
place  in  British  India  shall  be  subject  to  the  same  duties,  if  any,  to  which  goods  of 
the  like  kind  are  for  the  time  being  subject  on  importation  at  any  Customs-port,  and 
shall  in  other  respects  be  dealt  with  as  if  they  were  imported  from  a  foreign  port, 
unless  it  be  shown  to  the  satisfaction  of  the  Customs-collector  that  such  goods  are 
the  produce  or  manufacture  of  any  place,  from  which  they  are  entitled  to  be  admit- 
ted duty-free. 

28.  Provisions  and  stores  produced  or  manufactured  in  British  India,  required 
for  use  on  board  of  any  vessel  proceeding  to  any  Foreign  Port,  may  be  shipped  free 
of  duty,  whether  of  customs  or  excise,  in  such  quantities  as  the  Customs-collector 
determines  with  reference  to  the  tonnage  of  the  vessel,  the  numbers  of  the  crew 
and  passengers,  and  the  length  of  the  voyage  on  which  the  vessel  is  about  to  depart : 

Provided  that  no  rum  shall  be  so  shipped  on  any  vessel  going  on  a  voyage  of 
less  than  thirty  clays'  probable  duration. 

29.  On  the  importation  into,  or  exportation  from,  any  Customs-post  of  any 
goods,  whether  liable  to  duty  or  not,  the  owner  of  such  goods  shall  in  his  bill  of 
entry  or  shipping-bill,  as  the  case  may  be,  state  the  real  value,  quantity,  and  des- 
cription of  such  goods  to  the  best  of  his  knowledge  and  belief,  and  shall  subscribe  a 
declaration  of  the  truth  of  such  statement  at  the  foot  of  such  bill. 

In  case  of  doubt,  the  Customs-collector  may  require  any  such  owner  or  any 
other  person  in  possession  of  any  invoice,  broker's  note,  policy  of  insurance  or  other 
document,  whereby  the  real  value,  quantity,  or  description  of  any  such  goods  can 
be  ascertained,  to  produce  the  same,  aud  to  furnish  any  information  relating  to 
such  value,  quantity,  or  description  which  it  is  in  his  power  to  furnish.  And  there- 
upon such  person  shall  produce  such    document  and  furnish  such  information  : 

Provided  that,  if  the  owner  makes  and  subscribes  a  declaration  before  the  Cus- 
toms-collector to  the  effect  that  he  is  unable,  from  want  of  full  information,  to  state 
the  real  value  or  contents  of  any  case,  package  or  parcel  of  goods,  then  the  Cus- 
toms-collector shall  permit  him,  previous  to  the  entry  thereof,  (1)  to  open  such  case, 
package  or  parcel,  and  examine  the  contents  in  presence  of  an  officer  of  customs,  or 
(2)  to  deposit  such  case,  package  or  parcel  in  a  public  warehouse  appointed  under  sec- 
tion 15  without  warehousing  the  same,  pending  the  production  of  such   information. 

30.  For  the  purposes  of  this  Act  the  real  value  shall  be  deemed  to  be— 

(a)  the  wholesale  cash-price,  less  trade-discount,  for  which  goods  of  the  like 
kind  and  quality  are  sold,  or  are  capable  of  being  sold,  at  the  time  aud  place  of 
importation  or  exportation  as  the  case  may  be,  without  any  abatemeut  or  deduction 
whatever,  except  (in  the  case  of  goods  imported)  of  the  amouut  of  the  duties  pay- 
able on  the  importation  thereof :  or, 

(b)  where  such  price  is  not  ascertainable,  the  cost  at  which  goods  of  the  like 
kind  aud  quality  could  be  delivered  at  such  place  without  any  abatement  or  deduc- 
tion execpt  as  aforesaid. 

31.  Goods  chargeable  with  duty  upon  the  value  thereof,  but  for  which  a 
specific  value  is  not  fixed  by  law  for  the  purpose  of  levying  duties  thereon,  shall, 
without  unnecessary  delay,  be  examined  by  an  officer  of  Customs.  If  it  appears  that 
the  real  value  of  such  goods  is  correctly  stated  in  the  bill-of-eutry  or  shipping-bill,, 
the  goods  shall  be  assessed  in  accordance   therewith. 
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32.  If  it  appears  that  such  goods  are  properly  chargeable  with  a  higher  rate 
or  amount  of  duty  than  that  to  which  they  would  be  subject  according  to  the  value 
thereof  as  stated  in  the  bill-of  eutry  or  shipping-bill,  such  officer  may  detail  such  goods. 

In  every  such  case  the  detaining  officer  shall  forthwith  give  notice  in  writing 
to  the  owner  of  the  goods  of  their  detention,  and  of  the  value  thereof , as  estimated 
by  hira  ;  and  tha  Customs-collector  shall,  within  two  clear  working  days  after  such 
detention,  or  within  such  reasonable  period  as  may  with  the  couseut  of  the  parties 
be  arranged,  determine  either  to  deliver  such  goods  on  payment  of  duty  charged 
according  to  the  entry  of  such  owner,  or  to  retain  the  same  for  the  use  of  Government. 

If  the  goods  be  retained  for  the  use  of  Government,  the  Customs-collector 
shall  cause  the  full  amount  stated  in  the  bill  as  their  real  value  to  be  paid  to  the 
owner  in  full  satisfaction  for  such  goods,  in  the  same  manner  as  if  they  had  been 
transferred  by  ordinary  sale,  and  shall,  after  due  notice  in  the  local  official  Gazette, 
or  some  local  newspaper  and  without  unnecessary  delay,  cause  them  to  be  put  up 
to  public  auction  in  wholesale  lots  for  cash  on  delivery. 

If  the  Customs-collector  deems  the  highest  offer  made  at  such  sale  to  be  in- 
adequate, he  may  either  adjourn  the  sale  to  some  other  day,  to  be  notified  as  afore- 
said, or  buy  in  the  goods,  and  without  unnecessary  delay  dispose  of  them  for  the 
benefit  of  Government. 

If  the  proceeds  arising  from  such  sale  exceed  the  sum  paid  to  the  owner,  toge- 
ther with  (in  the  case  of  goods  imported)  the  duty  to  which  the  goods  are  liable 
aud  all  charges  incurred  by  Government  in  connection  with  them,  a  portion 
not  exceeding  or.e-half  of  the  overplus  shall,  at  the  discretion  of  the  chief  Officer  of 
Customs,  be  payable  to  the  officer  who  detected  the  uuder-valuation    of  the  goods. 

iing  in  this  section  shall  prevent  the  chief  Officer  of  Customs,  when  he 
hss  reason  to  believe  that  any  such  uuder-valuation  was  solely  the  result  of  accident 
or  error,  from  permitting  the  owner  of  the  goods,  on  his  application  for  that  pur- 
pose, to  amend  such  entry,  on  payment  of  such  increased  rate  of  duties  on  the 
excess  of  the  amended  over  the  original  valuation,  or  on  such  other  terms  as  the 
Chief  Officer  of  Customs  may  determine. 

33.  If,  on  the  first  examination  of  any  such  goods  under  section  31,  the 
owner  thereof  states  in  writing  that  such  goods  are,  in  consequence  of  damage 
sustained  before  delivery  of  the  bill  of  entry,  of  value  less  than  that  stated  in  such 
bill,  the  Customs-collector,  ou  being  satisfied  of  the  fact,  may  allow  abatement  of 
duty  accordingly. 

The  reduced  duty  to  be  levied  on  such  goods  may  be  ascertained  by  either  of 
the  following  methods,  at  the  option  of  the  owner — ■ 

{a)  the  real  value  of  such  goods  may  be  fixed  on  appraisement  by  an  officer  of 
:ns  and  the  duty  may  be  assessed  on  the  value  so  fixed;  or 

(b)  the  goods  may,  after  due  notice  in  the  local  official  Gazette  or  some  local 
newspaper,  be  sold  by  public  auction  at  such  time  (within  thirty  days  from  the  date 
of  delivery  of  the  bill  of  entry),  and  at  such  place,  as  the  Customs-collector 
.ts  ;  and  the  duty  may  be  assessed  on  the  gross  amount  realized  by  such  sale, 
without  any  abatement  or  deduction,  except  (in  the  case  of  goods  imported)  of  so 
much  as  represents  the  duties  payable  on  the  importation  thereof. 

34.  When  any  goods,  the  value  of  which  has  been  fixed  by  law  for  the  pur- 
pose of  levying  duties  thereon,  have  before  delivery  of  the  bill-of-entry,  deteriorated 
to  the  extent  of  more  than  one-tenth  of  their  value,  the  duty  ou  such  goods  shall  if 
the  owner  thereof  so  desires  be  assessed  ad  valorem. 

The  real  value  of  such  goods  shall  be  ascertained  as  provided  iu  section  33, 
aud  the  duty  hIxaU.  be  assessed  thereon. 
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35.  No  abatement  of  duty  on  account  of  damage  shall  be  allowed  on  wines, 
spirit  or  beer,  or  on  any  other  articles  on  which  duties  are  levied  on  quantity  and 
not  on  value. 

36.  Except  as  provided  in  section  94,  no  amendment  of  a  bill  of  entry  or 
shipping-bill  relating  to  goods  assessed  for  duty  on  the  declared  value,  quantity,  or 
description  thereof  shall  be  allowed  after  such  goods  have  been  removed  from  tho 
Custom-house. 

37.  The  rate  of  duty  and  the  tariff  valuation  (if  any)  applicable  to  any  goods 
imported  shall  be  the  rate  and  valuation  in  force  on  the  date  on  which  the  bill  of 
entry  thereof  is  delivered  to  the  Customs-collector  under  section  8G  : 

Provided  that  when  such  rate  or  valuation  has  been  raised  after  the  grant  of 
port-clearance  at  the  port  of  shipment,  the  rate  and  valuation  applicable  to  such 
goods  shall  be  the  rate  and  valuation  in  force  on  the  date  of  such  grant. 

Provided  also  that  if  such  goods  are  warehoused  and  re-assessed  under  Section 
115  of  this  Act,  the  rate  and  valuation  applicable  thereto  shall  be  the  rate  and 
valuation  in  force  at  the  time  when  application  is  made  to  clear  such  goods-  for 
home  consumption. 

Explanation. — A  bill  of  entry  shall  for  the  purposes  of  this  section  be  deemed 
to  be  delivered  when  it  is  first  presented  to  the  proper   officer  of  Customs. 

38.  The  rate  of  duty  and  tariff  valuation  (if  any)  applicable  to  any  goods 
exported  shall  be  the  rate  and  valuation  in  force  when  a  shipping-bill  of  such  goods 
is  delivered  under  section  137. 

39.  "When  Customs-duties  or  charges  have  been  short-levied  through  inad- 
vertence, error,  collusion  or  misconstruction  on  the  part  of  the  officers  of  Customs, 
or  through  mis-statement  as  to  real  value,  quantity,  or  description  on  the  part  of 
the  owner,  or  when  any  such  duty,  or  charge  after  having  been  levied,  has  been 
owing  to  any  such  cause  erroneously  refunded, 

the  person  chargeable  with  the  duty  or  charge  so  short-levied,  or  to  whom 
such  refund  has  erroneously  been  made,  shall  pay  the  deficiency  or  repay  the 
amount  paid  to  him  in  excess,  on  demand  being  mad6  within  three  mouths  from  the 
date  of  the  first  assessment  or  making  of  the  refund  ; 

and  the  Customs-collector  may  refuse  to  pass  any  goods  belonging  to  such  per- 
son until  the  said  deficiency  or  excess  be  paid  or  repaid. 

40.  No  Customs-duties  or  charges  which  have  been  paid,  and  of  which 
repayment,  wholly  or  in  part,  is  claimed  in  consequence  of  the  same  having  been 
paid  through  inadvertence,  error  or  misconstruction,  shall  be  returned,  unless  such 
claim  is  made  within  three  months  from  the  date  of  such  payment. 

41.  The  Customs-collector  may,  if  he  thinks  fit,  instead  of  requiring  payment 
of  Customs-duties  and  charges  due  from  any  mercantile  firm  or  public  body,  at  the 
time  such  duties  aud  charges  are  payable  under  this  Act,  keep  with  such  firm  or 
body  an  account  current  of  such  duties  and  charges.  Such  account  shall  be  settled 
at  intervals  not  exceeding  one  month,  and  such  firm  or  body  shall  make  a  deposit  or 
furnish  security  sufficient  in  the  opinion  of  the  Customs-collector  to  cover  the  amount 
which  may  at  any  time  be  due  from  them  iu  respect  of  such  duties  and  charges. 

CHAPTER  VI.— Drawback. 

42.  When  any  goods,  capable  of  being  easily  identified,  which  have  been  im- 
ported by  sea  into  any  Customs-port  from  any  Foreign  port,  and  upon  winch  duties 
of  Customs  have  been  paid  on  importation,  are  re-exported  by  sea  from  such  Customs- 
port  to  any  Foreign  port,  or  as  provisions  or  stores  for  use  on  board  a  ship  proceed- 
ing to  a  Foreign  port,  seven-eighths  of  such  duties  shall,  except  us  otherwise  here- 
inafter provided,  be  repaid  as  drawback  ; 
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Provided  that,  in  every  such  case,  the  goods  be  identified  to  the  satisfaction  of 
the  Customs-collector  at  such  Customs-port,  and  that  the  re-export  be  made  within 
two  years  from  the  date  of  importation,  as  shown  by  the  records  of  the  Custom- 
house, or  within  such  extended  term  as  the  chief  Customs-Authority,  on  sufficient 
cause  being  shown,  in  any  case  determines. 

43.  When  any  gocds  having  been  charged  with  import-duty  at  one  Custorus- 
port  and  thence  exported  to  another,  are  re-exported  by  sea  as  aforesaid,  drawback 
shall  be  allowed  on  such  goods  as  if  they  had  been  so  re-exported  from  the  former  port. 

Provided  that,  in  every  such  case,  the  goods  be  identified  to  the  satisfaction  of 
the  officer  in  charge  of  the  Custom-house  at  the  port  of  final  exportation,  and  that 
such  final  exportation  be  made  within  three  years  from  the  date  on  which  they  were 
first  imported  into  British  India. 

44.  A  drawback  of  the  whole  of  the  Customs-duties  shall  be  allowed  on  wine 
and  spirit  intended  for  the  consumption  of  auy  officer  of  Her  Majesty's  Navy,  on 
board  of  any  of  Her  Majesty's  ships  in  actual  service,  unless  such  wine  and  spirit  have 
been  warehoused  without  payment  of  duty  on  the-  first  entry  thereof. 

The  quantity  of  wine  and  spirit  on  which  drawback  may  be  so  allowed  in  any 
one  year  for  the  use  of  such  officers  shall  not  exceed  the  quantities  hereinafter 
allowed  for  each  such  officer  respectively:  that  is  to  say — 

For  eveiy  Admiral  ...         Gals.  1,260 

Vice-Admiral  „     1,050 

Rear-Admiral         „        840 

Captain  of  1st  and  2nd  rate  ...  „        630 

Captain  of  3rd,  4th  and  5th  rate...  „        420 

Captain  of  an  iuferor  rate  ...  „        210 

Lieutenant  or  other  Commanding  Officer, 

Marine-officer,  Master,  Purser  or  Surgeon      105 

45.  Every  person  clearing  and  claiming  drawback  for  wine  or  spirit,  as  pro- 
vided in  section  44,  shall  shall  state  in  the  shipping  bill  the  name  of  the  officer  for 
whose  use  such  wine  or  spirit  is  intended,  aud  of  the  ship  in  which  he  serves,  as 
well  as  the  place  aud  date  of  the  last  supply  for  which  drawback  was  allowed. 

All  such  wine  aud  spirit  shall  be  delivered  into  the  charge  of  the  proper  ofi 
of  Customs  at  the  port  of  shipment,  to  be  shipped  under  their  care  ;  aud  when  the 
officer  commanding  the  ship  has  certified  the  receipt  of  such  wine  And  spirit  into  his 
charge,  and  any  such  officer  of  Customs  has   certified  the  shipment,  the  drawback 
shall  be  paid  to  the  person  entitled  to  receive  the  same. 

46.  The  Customs-collector  may  permit  the  transfer  of  any  such  wine  or 
spirit  from  one  Xaval  officer  to  another  Naval  officer  on  board  of  the  same,  or  of 
any  other  such  vessel,  as  part  of  his  authorized  quantity  ;  or  may  permit  the  trans- 
shipment of  any  such  wine  or  spirit  from  one  vessel  to  another  for  the  use  of  the 
same  Naval  officer;  or  the  re-landing  and  warehousing  of  any  such  wine  or  spirit  for 
future  reshipment. 

The  Customs-collector  may  also  receive  back  the  duties  for  any  such  wine  or 
spirit,  and  allow  the  same  to  be  cleared  for  home-cousumpti 

17.  Provisions  aud  stores  for  the  use  of  Her  Majesty's  Xavy  or  of  any  officer 
thereof  which  are  subject  to  duty  may,  in  like  manner,  be  transferred,  transhipped, 
relanded  aud  warehoused,  free  of  duty  ;  and  where  duties  have  been  paid  on  any  such 
provisions  or  stores  required  for  shipment,  drawback  of  such  duties,  whether  of  cus- 
toms or  excise,  shall  be  allowed  on  receipt  of  an  application  in  writing  from  the 
officer  commanding  the  ship  for  which  they  are  intended,  or  from  some  other  officer 
duly  authorized  to  make  such  application. 
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The  provisions  of  sections  44,  45,  46  and  47  as  to  officers  of  Her  Majesty's  Navy- 
apply  also  to  officers  of  Her  Majesty's  Indian  Marine  and  Marine-Survey  on  board  of 
any  of  the  ships  of  such  Marine  or  Survey  proceeding  to  any  port  out  of  India, 
and  the  rules  prescribed  by  section  47  as  to  provisions  and  stores  for  the  use  of  Her 
Majesty's  Navy  apply  also  to  provisions  and  stores  for  the  use  of  such  Marine  or 
Survey. 

49.  The  Governor-General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India, 

(a)  declare  what  goods  shall,  for  the  purpose  of  this  chapter,  be  deemed  to  bo 
capable  of  being  easily  identified  ;  and 

(b)  prohibit  the  payment  of  drawback  upon  the  re-exportation  of  goods  to  any 
specified  Foreign  Port  in  India. 

50.  Notwithstanding  anything  hereinbefore  contained,  no  drawback  shall  be 
allowed — 

(a)  upon  goods  not  included  in  the  export-manifest,  or 

(b)  where  the  goods  to  be  exported  are  of  less  value  than  the  amount  of  draw- 
back claimed,  or 

(c)  where  the  claim  is  for  drawback  amounting,  in  respect  of  any  single  ship- 
ment, to  less  than  five  rupees,  and  the   Customs-collector  thinks  fit  to  reject  it,  or 

(d)  on  salt,  salted  fish,  or  opium. 

51.  No  drawback  shall  be  allowed  unless  the  claim  to  receive  such  drawback 
be  made  and  established  at  the  time  of  re-export. 

No  such  payment  of  drawback  shall  be  made  until  the  vessel  carrying  the 
goods  has  put  out  to  sea,  or  uuless  payment  be  demanded  within  six  mouths  from 
the  date  of  entry  for  shipment. 

52.  Every  person,  or  his  duly  authorized  agent,  claiming  drawback  on  any 
goods  duly  exported,  shall  make  and  subscribe  a  declaration  that  such  goods  have 
been  actually  exported,  and  have  not  been  re-landed  and  are  not  iuteuded  to  be  re- 
lauded  at  any  Customs-port ;  and  that  such  person  was  at  the  time  of  entry  out- 
wards and  shipment,  and  continues  to  be,  entitled  to  drawback  thereon. 

CHAPTER  VII. — Arrival  and  Departure  of  Vessels. 
Arrival  and  entry  of  vessels  inwards. 

53.  The  Local  Government  may,  by  notification  in  the  local  official  Gazette,  fix 
a  place  iu  any  river  or  port,  beyond  which  no  vessel  arriving  shall  pass  until  a  mani- 
fest has  been  delivered  to  the  Pilot,  officer  of  Customs  or  other  person  duly  authori- 
zed to  receive  the  same. 

I«f,  in  any  river  or  port  wherein  a  plaee  has  been  fixed  by  the  Local  Govern- 
ment under  this  section,  the  Master  of  any  vessel  arriving  remains  outside  or  below 
the  place  so  fixed,  such  Master  shall,  nevertheless,  within  twenty-four  hours  after 
the  vessel  anchors,  deliver  a  manifest  to  the  Pilot,  officer  of  Customs  or  other  person 
authorized  to  receive  the  same. 

54.  If  any  vessel  arrives  at  any  Customs-port  in  which  a  place  has  not  been 
so  fixed,  the  Master  of  such  vessel  shall,  within  twenty-four  hours  after  such  vessel 
has  anchored  within  the  limits  of  thorport,  deliver  a  manifest  to  the  Pilot,  officer  of 
Customs  or  other  person  authorized  to  receive  the  same. 

55.  Every  manifest  shall  be  signed  by  the  Master,  shall  specify  all  goods  im- 
ported in  such  vessel,  showing  separately  all  goods  (if  any)  intended  to  be  landed, 
transhipped  ok  taken  on  to  another  port,  and  all  ships'  stores  iuteuded  for  consump- 
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tion  in  port  or  on  the  homeward  voyage,  and  shall  contain  such  further  particulars, 
and  be  made  out  in  such  form,  as  the  chief  Customs-Authority  may  from  time  to 
time  direct. 

The  Customs-collector  shall  permit  the  Master  to  amend  any  obvious  error  in 
the  manifest,  or  to  supply  any  omission -which  in  the  opinion  of  such  Collector  results 
from  accident  or  iuadverteuce,  by  furnishing  an  amended  or  supplementary  manifest, 
and  may,  if  he  thinks  fit,  levy  thereon  such  fee  as  the  chief  Customs-Authority  from 
time  to  time  directs.  Except  as  herein  provided  no  import  manifest  shall  be 
atneuded. 

56.  The  person  receiving  a  manifest  under  section  53  or  54  shall  countersign* 
the  same  and  enter  thereon  such  particulars  as  the  chief  Customs-Authority  from 
time  to  time  directs  iu  this  behalf. 

57.  No  vessel  arriving  in  any  Customs-port  shall  be  allowed  to  break  bulk 
until  a  manifest  has  been  delivered  as  hereinbefore  provided  ;  nor  uutil  a  copy  of 
such  manifest,  together  with  au  applicatiou  for  entry  of  such  vessel  iuwards,  has 
been  presented  by  the  Master  to  the  Customs-collector,  and  an  order  has  been 
given  thereon  for  such  entry. 

58.  The  Master  shall,  if  required  so  to  do  by  the  Customs-collector  at  the 
time  of  presenting  such  applicatiou,  deliver  to  the  Customs-collector  the  bill  of 
lading  or  a  copy  thereof  for  every  part  of  the  cargo  laden  on  board,  aud  any  port- 
clearance,  cockett  or  other  paper  granted  in  respect  of  such  vessel  at  the  place  from 
which  she  is  stated  to  have  come,  and  shall  answer  all  such  questions  relating  to 
the  vessel,  cargo,  crew  aud  voyage  as  are  put  to  him  by  such  officer. 

The  Customs-collector  may,  if  any  requisition  or  question  made  or  put  by  him 
under  this  section  is  not  complied  with  or  answered,  refuse  to  grant  such  application-* 

59.  Notwithstanding  anything  coutaiued  in  section  57,  the  Customs-collector 
may  grant,  prior  to  receipt  of  the  manifest,  aud  to  the  eutry  iuwards  of  the  vessel, 
a  special  pass  permitting  bulk  to  be  broken. 

The  grantiug  of  such  pass  shall  be  subject  to  such  rules  as  may  from  time  to 
time  be  made  by  the  chief  Customs- Authority. 

60.  Notwithstanding  anything  contained  in  section  53,  54,  57  or  53,  the 
Customs-collector  may  accept  from  the  ship's  agent  iu  lieu  of  the  Master  delivery 
of  the  manifest  or  of  any  other  document  required  by  those  sectious  to  be  delivered 
by  the  Master. 

Entry  outwards,  port-clearance  and  departure  of  vessels. 

61.  No  vessel  shall  take  on  board  any  part  of  her  export-cargo,  uutil  a 
written  applicatiou  for  entry  of  such  vessel  outwards  subscribed  by  the  Master  of 
such  vessel,  has  been  made  to  the  Customs-collector  or  before  au  order  has  been 
given  thereon  by  such  officer  for  such  entry.  Every  application  made  under  this 
gectiou  shall  specify  the  name,  tonnage,  and  national  character  of  the  vessel,  the 
name  of  the  Master,  aud  the  name  of  every  place  for  which  cargo  is  to  be  shipped. 

62.  No  vessel,  whether  laden  or  in  ballast,  shall  depart  from  any  Customs- 
port  uutil  a  port-clearance  has  been  granted  by  the  Customs-collector  or  other 
officer  duly  authorized  to  grant  the  same.  Aud  no  Pilot  sliall  take  charge  of  auy 
vessel  proceediug  to  sea,  unless  the  Muster  of  such  vessel  produces  a  port-clearauce. 

63.  Every  application  for  port-clearaiwe  shall  be  made  by  the  Master  at 
least  twenty-four  hours  before  the  iuteuded  departure  of  the  vessel. 

The  Hatter  shall,  at  the  time  of  applying  for  port-clearauce — 
(a)  deliver  to  the    Customs-collector  a    manifest  iu   duplicate  in   such  form  as 
may  from  time  to  time  be  proscribed  by  the  cUief  Customs-Authority,  s'i£uo4  by  sucU 
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Master,  specifying  all  goods  to  be  exported  in  the  vessel,  and  showing  separately 
all  goods  and  stores  entered  in  the  import-manifest,  and  not  lauded  or  cousumed 
on  board  or  transhipped  : 

(6)  deliver  to  the  Customs-collector  such  shipping  bills  or  other  documents  as 
such  Customs-collector  acting  under  the  general  instructions  of  such  chief  Cus- 
toms-Authoritj,  requires;  and 

(c)  answer  to  the  proper  officer  of  Customs  such  questions  touching  the 
departure  and  destination  of  the. vessel  as  are  demanded  of  him. 

The  provisions  of  section  55  relating  to  the  amendment  of  import-manifests 
shall  mutatis  mutandis  apply  also  to  export  manifests  delivered  under  this  section. 

64.     The  Customs-ccllector  may  refuse  port- clearance  to  any  vessel  until 

(a)  the  provisions  of  section  63  are  complied  with; 

(6)  all  Port-dues  and  other  charges  aud  penalties  due  by  such  vessel,  or  by 
the  owner  or  Master  thereof,  aud  all  duties  payable  in  respect  of  any  goods  shipped 
therein  have  been  duly  paid,  or  their  payment  secured  by  such  guarantee,  or  by 
a  deposit  at  such  rate  as  such  Customs-collector  directs; 

(c)  the  ship's  agent  (if  any)  delivers  to  the  Customs-collector  a  declaration  in 
■writing  to  the  effect  that  he  will  be  liable  for  any  penalty  imposed  under  section 
1C7,  No.  17,  and  furnishes  security  for  the  discharge  of  the  same; 

(d)  the  ship's  agent  (if  any)  delivers  to  the  Customs-collector  a  declaration  in 
writing  to  the  effect  that  such  agent  is  answerable  for  the  discharge  of  all  claims 
for  damage  or  short  delivery  which  may  be  established  by  the  owner  of  any  goods 
comprised  in  the  import-cargo  in  respect  of  such  goods. 

A  ship's  agent  delivering  a  declaration  under  clause  (c)  of  this  section  shall  be 
liable  to  all  penalties  which  might  be  imposed  on  the  Master  under  section  167, 
No.  17,  and  a  ship's  agent  delivering  a  declaration  under  clause  (d)  of  this  section 
shall  be  bound  to  discharge  all  claims  referred  to  in  such  declaration. 

G5.  When  the  Customs-collector  is  satisfied  that  the  provisions  of  section  63 
and  if  necessary  of  clauses  (6)  and  (c)  and  (d)  of  section  64  have  been  complied 
■with,  he  shall  grant  a  port-clearauce  to  tlra  Master,  and  shall  return  at  the  same 
time  to  such  Master  one  copy  of  the  manifest  duly  countersigned  by  the  proper 
officer  of  Customs. 

GG.  Notwithstanding  anything  contained  in  sections  64  and  65,  the  Customs- 
collector  may  (subject  to  such  rules  as  the  chief  Customs-Authority  may  from  time 
to  time  prescribe)  grant  a  port-clearance  to  the  Master  when  the  ship's  agent  fur- 
nishes such  security  as  the  Customs-collector  deems  sufficient  for  duly  delivering, 
■within  five  days  from  the  date  of  such  grant,  the  mauifest  aud  other  documents 
specified  iu  section  63. 

CHAPTER  VIII. — General  Provisions  affecting  Vessels  in  Port. 

67.  The  Customs-collector  at  any  Customs-port  may  at  any  time  depute  at 
his  discretion  one  or  more  officers  of  Customs  to  board  any  vessel  in  or  arriving  at 
such  Port.  Every  officer  of  Customs  so  sent  shall  remain  on" board  of  such  vessel  by 
day  and  by  night  unless  or  until  the  Customs-collector  otherwise  orders. 

68.  Whenever  an  officer  of  Customs  is  so  deputed  on  board  of  any  vessel, 
the  Master  of  such  vessel  shall  be  bound  to  receive  on  board  such  officer,  aud  oue 
servant  of  such  officer,  and  to  provide  suich  officer  and  servant  with  suitable  shelter 
and  accommodation,  and  likewise  with  a  due  allowance  of  fresh  water,  and  with  the 
means  of  cooking  on  board. 

69.  Every  officer  of  Customs  so  deputed  shall  have  free  access  to  every  part 
of  the  vessel,   aud  may   fasten  down  any  hatchway   or  entrance  to  the  hold,   aud 
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mark  any  goods  before  landing,    and  lock   up,  seal,  mark,  or   otherwise   secure  any 
goods  on  board  of  such  vessel. 

If  any  box,  place  or  closed  receptacle  in  any  such  vessel  be  locked,  and  the 
key  be  withheld,  such  officer  shall  report  the  same  to  the  Customs-collector,  who 
may  thereupon  issue  to  the  officer  ou  board,  or  to  any  other  officer  under  his 
authority,  a  witteu  order  to  search. 

On  production  of  such  order,  the  officer  bearing  the  same  may  require  that 
any  such  box,  place  or  closed  receptacle  be  opened  in  his  presence;  aud,  if  it  be 
uot  opened  upon  his  requisition,  he  may  break  open  the  same. 

70.  Unless  with  the  written  permission  of  the  Customs-collector  or  in  ac- 
cordance with  a  general  permission  granted  under  section  74,  no  goods,  other  than 
passengers'  baggage,  or  ballast  urgently  required  to  be  shipped  for  the  vessel's 
safety,  shall  be  shipped  or  waterborne  to  be  shipped  or  discharged  from  any  vessel 
in  any  Customs-port,  except  in  the  presence  of  au  officer  of  Customs. 

71.  When  an  officer  of  Customs  is  deputed  under  section  67  to  l'emain  on 
board  a  vessel,  the  tonuage  of  which  does  not  exceed  six  hundred  tons,  a  period  of 
thirty  working  days,  reckoned  from  the  date  ou  which  he  boards  such  vessel,  or 
such  additional  period  as  the  Customs-collector  directs,  shall  be  allowed  for  the 
discharge  of  import-cargo  aud  the  shipment  of  export-cargo  on  board  of  such  vessel. 

One  additional  day  shall,  in  like  manner,  be  allowed  for  every  fifty  ton3  iu 
excess  of  six  hundred.  No  charge  shall  be  made  for  the  services  of  a  single  officer 
of  Customs  for  such  allowed  number  of  working  days,  or  for  the  services  of  several 
such  officers  (if  available)  for  respective  periods  not  exceeding  in  the  aggregate  such 
allowed  number  of  workiug  days. 

If  the  period  occupied  in  the  discharge  and  shipment  of  cargo  be  in  excess  of 
thirty  working  days,  together  with  the  additional  period  (if  any)  allowed  under  this 
section,  the  vessel  shall  be  charged  with  the  expense  of  the  officer  of  Customs  at  a 
rate  not  exceeding  five  rupees  per  diem  (Sundays  and  holidays  excepted)  for  such 
excess  period.  In  calculating  any  period  allowed,  or  any  charge  made,  under  this 
section,  the  period  (if  any)  during  which  a  vessel  after  the  completion  of  the  discharge 
of  import-cargo,  and  before  commencing  the  shipmeut  of  export-cargo,  is  laid  up  by 
the  withdrawal  of  the  officer  of  Customs  upon  application  from  the  Master,  shall  be 
deducted. 

72.  Except  with  the  written  permission  of  the  Customs-collector,  no  goods, 
other  than  passengers'  baggage,  shall  in  auy  Customs-port  be  discharged  from  any 
vessel,  or  be  shipped  or  water-borne  to  be  shipped — (a)  on  any  Sunday  or  on  any 
holiday  or  day  in  which  the  discharge  of  shipping  or  cargo,  as  the  case  may  be,  is 
prohibited  by  the  chief  Customs-Authority;  (b)  ou  any  day,  except  between  such 
hours  as  such  authority  from  time  to  time  appoints  by  notification  iu  the  official 
Gazette. 

73.  No  goods  shall  in  any  Customs-port  be  lauded  at  any  place  other  than  a 
wharf  or  other  place  duly  appointed  for  that  purpose,  and  unless  with  the  written 
permission  of  the  Customs-collector  or  when  a  general  permission  has  been  granted 
under  section  74,  no  goods  shall  iu  any  Customs-port  be  shipped  or  water-borne  to 
be  shipped  from  any  place  other  than  a  wharf  or  other  place  duly  appointed  for  that 
purpose. 

74.  Notwithstanding  anything  contained1  in  section  70  or  73,  the  chief  Cus- 
toms-Authority may,  by  notification  in  the  local  official  Gazette,  give  general  per- 
mission for  goods  to  be  shipped  or  water-borne  to  be  shipped  iu  any  Customs-port 
from  idl  or  any  places  not  duly  appointed  as  wharves,  aud  without  the  presence  or 
authority  of  au  officer  of  Customs. 
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75.  The  chief  Customs-Authority  may  from  time  to  time  make  rules  for  the- 
landing  and  shipping  of  passengers'  baggage  and  the  passing  of  the  same  through 
the  Customs-house;  and  for  the  landing,  shipping  and  clearing  of  parcels  forwarded 
by  Her  Majesty's  or  other  mails,  or  by  other  regular  packets  and  passenger  vessels. 

When  any  baggage  or  parcels  is  or  are  made  over  to  an  officer  of  customs  for 
the  purpose  of  being  landed  a  fee  of  such  amount  as  the  Local  Government  from 
time  to  time  directs  shall  be  chargeable  thereon,  as  compensation  for  the  expense 
and  trouble  incurred  in  landing  and  depositing  the  same  in  the  Custom-house. 

76.  When  any  goods  are  water-borne  for  the  purpose  of  being  lauded  from* 
any  vessel  and  warehoused  or  cleared  for  home-consumption,  or  of  being  shipped 
for  exportation  ou  board  of  any  vessel,  there  shall  be  sent,  with  each  boat-load  or 
other  separate  despatch,  a  boat-note  specifying  the  number  of  packages  so  sent  and 
the  marks  and  numbers  or  other  description  thereof.  Each  boat-note  for  goods  to- 
be  landed  shall  be  signed  by  an  officer  of  the  vessel,  and  likewise  by  the  officer 
of  Customs  on  board,  if  any  such  officer  be  on  board,  and  shall  be  delivered  ou 
arrival  to  any  officer  of  Customs  authorized  to  receive  the  same. 

Each  boat-note  for  goods  to  be  shipped  shall  be  signed  by  the  proper  officer  of 
Customs,  and,  if  an  officer  of  Customs  is  on  board  of  the  vessel  on  which  such 
goods  are  to  be  shipped,  shall  be  delivered  to  such  officer.  If  no  such  officer  be  ou 
board,  every  such  boat-note  shall  be  delivered  to  the  Master  of  the  vessel,  or  to  au 
officer  of  the  vessel  appointed  by  him  to  receive  it. 

The  officer  of  Customs  who  receives  any  boat-note  of  goods  landed,  and  the 
offieer  of  Customs,  Master,  or  other  officer,  as  the  case  may  be,  who  receives  any 
boat-note  of  goods  shipped,  shall  sign  the  same  and  note  thereon  such  particulars 
as  the  chief  Customs-Authority  may  from  time  to  time,  direct.  The  Local  Govern- 
ment may  from  time  to  time  by  notification  in  the  local  official  Gazette,  suspend 
the  operation  of  this  sectiou  in  any  Customs-port  or  part  thereof. 

77.  All  goods  water-borne  for  the  purpose  of  being  landed  or  shipped  shall  be 
landed  or  shipped  without  any  unnecessary  delay. 

78.  Except  in  cases  of  imminent  danger  no  goods  discharged  into  or  loaded  in 
any  boat  for  the  purpose  of  being  lauded  or  shipped  shall  be  transhipped  into  any 
othe»*  boat  without  the  permission  of  an  officer  of  Customs. 

79.  The  Local  Government  may  declare  with  regard  to  any  Customs-port,  by 
notification  in  the  local  official  Gazette,  that  after  a  date  therein  specified,  no  boat 
not  duly  licensed  and  registered  shall  be  allowed  to  ply  as  a  cargo-boat  for  the  laud- 
ing and  shipping  of  merchandize  within  the  limits  of  such  Port. 

In  any  port  with  regard  to  which  such  notification  has  bean  issued,  the  chief 
Officer  of  Customs  or  other  officer  whom  the  Local  Government  appoints  in  this  be- 
half, may,  subject  to  such  rules  aud  on  payment  of  such  fees  as  the  Local  Govern- 
ment from  time  to  time  prescribes  by  notification  in  the  local  official  Gazette,  issue 
licenses  for,  and  register,  cargo-boats.  Such  officer  may  also,  subject  to  rules  so 
prescribed,  caucel  any  license  so  issued. 

80.  The  Customs-collector  may,  whenever  he  thinks  fit,  require  that  goods 
stowed  in  bulk,  aud  brought  by  sea  or  intended  for  exportation,  shall  be  weighed  or 
measured  on  board-ship  before  landing  or  after  shipment,  and  may  levy  duty  accord- 
ing to  the  result  of  such  weighing  or  measurement. 

CHAPTER  IX. — Of  Discharge  of  Cargo  and  Entry  inwards  of  Goods. 

81.  When  au  order  for  eutry  inwards  of  any  vessel  which  has  arrived  in  any 
Customs-port,  or  a  special  pass  permitting  such  vessel  to  break  bulk,  has  been 
given,  the  discharge  of  the  cargo  of  such  vessel  may  be  proceeded  with. 
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82.  Except  as  otherwise  provided  in  this  Act,  no  goods  shall  be  allowed  to 
leave  any  such  vessel,  unless  they  are  entered  in  the  original  manifest  of  such 
vessel,  or  in  an  amended  or  supplementary  manifest  received  under  section  55. 

83.  If  the  owner  of  any  goods  (except  such  as  have  been  shown  in  the  import- 
manifest  as  not  to  be  lauded)  does  not  land  such  goods  within  such  period  as  is 
speoified  in  the  bill  of  lading  of  such  goods,  or  if  no  period  is  so  specified  within 
suoh  number  of  working  days,  not  exceeding  fifteeu,  after  the  entry  of  the  vessel 
importing  the  same,  as  the  Local  Government  from  time  to  time  appoints  by  noti- 
fication in  the  official  Gazette,  or  if  the  cargo  of  auy  vessel,  with  the  exception  of 
only  ^  small  quantity  of  goods,  has  been  discharged  previously  to  the  expiration  of 
the  period  so  specified  or  appointed,  as  the  case  may  be, — the  Master  of  such  vessel 
or,  on  his  application,  the  proper  officer  of  Customs,  may  than  carry  such  goods  to 
the  Custom-house,  there  to  remain  for  entry.  The  Customs-collector  shall  there- 
upon take  charge  of  and  grant  receipts  for  such  goods;  and  if  notice  in  writing  has 
been  given  by  the  Master  that  the  goods  are  to  remain  subject  to  a  lieu  for  freight, 
primage,  general  average,  or  other  charges  of  a  stated  amount,  the  Customs-collector 
shall  hold  such  goods  until  he  receives  notice  in  writing  that  the  said  charges  are  paid. 

84.  At  any  time  after  the  arrival  of  any  vessel,  the  Customs-collector  mar, 
Vith  the  consent  of  the  Master  of  such  vessel,  cause  any  small  package  or  parcel  of 
goods  to  be  carried  to  the  Custom-house,  there  to  remain  for  entry,  iu  charge  of 
the  officers  of  Customs,  during  the  remainder  of  the  working  days  allowed  under 
this  Act  for  the  landing  of  such  package  or  parcel. 

If  auy  package  or  parcel  so  carried  to  the  Custom-house  remains  unclaimed  on 
the  expiration  of  the  number  of  working  days  so  allowed  for  its  landing,  or  at  the 
time  of  the  clearance  outwards  of  the  vessel  from  which  it  was  landed,  the  Master 
may  give  such  notice  as  is  provided  in  section  83,  and  the  officer  in  charge  of  the 
Custom-house  shall  thereupon  hold  such  package  or  parcel  as  provided  in  that  section. 

85.  Notwithstanding  anything  contained  in  sections  83  and  8i  the  Customs- 
collector  in  any  Customs-port  to  which  the  Local  Government,  by  notification  in  the 
local  official  Gazette,  declares  this  section  to  be  applicable,  may  permit  the  Master 
uf  auy  vessel  immediately  on  receipt  of  an  order  under  section  57  or  special  pass 
under  section  59,  to  discharge  the  cargo  of  such  vessel  or  any  portion  thereof  into 
the  custody -of  the  ship's  agents  if  willing  to  receive  the  same,  for  the  purpose  of 
landing  the  same,  forthwith — (a)  at  the  Custom-house  or  any  specified  laudiug- 
place  or  wharf;  or  (b)  at  any  landing-place  or  wharf  belonging  to  any  Port  Com- 
missioners, Port  Trust  or  other  public  body  or  company  ; 

Any  ship's  agent  so  receiving  such  cargo  or  portion  shall  be  bound  to  dis- 
charge all  claims  for  damage  of  short  delivery  which  may  be  established  in  respect 
of  the  same  by  the  owner  thereof,  and  shall  be  entitled  to  recover  from  such  owner 
his  charges  for  service  rendered,  but  not  for  commission  or  the  like,  where  any  agent 
for  the  landing  of  such  cargo  or  portion  has  been  previously  appointed  by  the  owner 
and  such  appointment  is  unrevoked.  The  Customs-collector  shall  take  charge  of  all 
goods  discharged  under  clause  (a)  of  this  section,  and  otherwise  proceed  in  relation 
thereto  as  provided  m  sections  83  and  88.  A  public  body  or  company  at  whose 
landing  place  or  wharf  any  goods  are  discharged  under  clause  (b)  of  this  section,  shall 
not  permit  the  same  to  be  removed  without  au  order  iu  writing  from  the  Customs- 
collector. 

8G.  The  owner  of  any  goods  imported»shall  on  the  landing  thereof  from  the 
importing  ship  make  entry  of  such  goods  for  home  consumption  or  warehousing  by 
delivering  to  the  Customs-collector  a  bill  of  entry  thereof  in  duplicate,  in  such  form 
and  containing  such  particulars,  in  addition  to  the  particulars  specified  in  section 
29,  as  may,  from  time  to  time,  be  prescribed  by  the  chief  Customs-Authority. 
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The  particulars  of  such  entry  shall  correspond  with  the  particulars  given  of 
the  same  goods  iu  the  manifest    of  the  ship. 

87.  On  the  delivery  of  such  bill  the  duty  (if  any)  leviable  on  such  goods  shall 
be  assossed,  and  the  owner  of  such  goods  may  then  proceed  to  clear  the  same  for  home- 
consumption,  or  warehouse  them,  subject  to  the  provisions  hereinafter  contained. 

88.  If  any  goods  are  not  entered  and  cleared  for  home-consumption,  or  ware- 
housed, within  four  months  from  the  date  of  entry  of  the  vessel,  such  goods  may, 
after  due  notice  to  the  owner,  if  his  address  can  be  ascertained,  and  in  the  Local 
official  Gazette,  be  sold  by  public  auction,  and  the  proceeds  thereof  shall  be  applied 
first,  to  the  payment  of  freight,  primage  and  general  average,  if  the  goods  are  held 
by  the  Customs-collector  subject  to  such  charges  under  notice  given  under  section 
83,  84  or  85  ;  next,  to  the  payment  of  the  duties  which  would  be  leviable  on  such 
goods  if  they  were  then  cleared  for  home-consumption,  and  next  to  the  payment  of 
the  other  charges  (if  any)  payable  to  the  Customs-collector  in  respect  of  the  same. 

The  surplus,  if  any,  shall  be  paid  to  the  owner  of  the  goods,  on  his  application 
for  the  same ;  provided  that  such  application  be  made  within  one  year  from  the  sale 
of  the  goods,  or  that  sufficient  cause  be  shown  for  not  makiug  it  within  such  period. 

If  any  goods  of  which  the  Customs-collector  has  taken  charge  under  section  83, 
84  or  85  be  of  a  perishable  nature,  the  Customs-collector  may  at  any  time  direct 
the  sale  thereof,  and  shall  apply  the  proceed*  in  like  manner  : 

Provided  that,  where  any  goods  liable  to  be  soil  under  this  section  are  arms, 
ammunition  or  military  stores,  they  may  be  sold  or  otherwise  disposed  of  at  such 
place  (whether  within  or  without  British  India),  and  in  such  mauuer,  as  the  Local 
Government  may  from  time  to  time  direct: 

Provided  also,  that  nothing  in  this  section  shall  authorize  the  removal  for  home- 
consumption  of  any  dutiable  goods  without  payment  of  duties  of  customs  thereon. 

CHAPTER  X. — Of  clearance  of  goods  for  home-consumption. 

89.  When  the  owner  of  any  goods  entered  for  home-consumption,  and  (if  such 
goods  be  liable  to  duty)  assessed  under  section  87,  has  paid  the  import-duty  (if  any) 
assessed  on  such  goods  and  any  charges  payable  under  this  Act  in  respect  of  the 
same,  the  Customs-officer  may  make  an  order  clearing  the  same ;  and  such  order 
shall  be  sufficient  authority  for  the  removal  of  such  goods  by  the  owner. 

CHAPTER  XL— Warehousing. 
Of  the  admission  of  goods  into  a  warehouse. 

90.  When  any  dutiable  goods  have  been  entered  for  warehousing  and  assessed 
under  section  87,  the  owner  of  such  goods  may  apply  for  leave  to  deposit  the  same 
in  any  warehouse  appointed  or  licensed  under  this  Act. 

91.  Every  such  application  shall  be  in  writing  signed  by  the  applicant,  and 
shall  be  iu  such  form  as  is  from  time  to  time  prescribed  by  the  chief  Customs- 
Authority. 

92.  When  any  such  application  has  been  made  in  respect  of  any  goods,  the 
owner  of  the  goods  to  which  it  relates  shall  execute  a  bond,  binding  himself,  iu  a 
penalty  of  twice  the  amount  of  duty  assessed  under  section  87  on  such  goods,  (a) 
to  observe  all  rules  prescribed  by  this  Act  iu  respect  of  such  goods ;  (b)  to  pay  on 
demand,  all  duties,  rent  and  charges  claimable  on  account  of  such  goods  under  this 
Act,  together  with  intei'est  on  the  same  from  the  date  of  demand,  at  such  rate  not 
exceeding  six  per  cent,  per  annum  as  is  for  the  time  being  fixed  by  the  chief  Customs- 
Authority  ;  and  (c)  to  discharge  all  penalties  incurred  for  violation  of  the  provisious 
of  this  Act  in  respect  of  such  goods. 


March  IS78.  ]  ACT  No,,  Till  op  187S.  63 

Every  such  bond  shall  be  in  the  form  marked  A  hereto  annexed,  or,  ■when 
such  form  is  inapplicable  or  insufficient  in  such  other  form  as  is  from  time  to  time 
prescribed  by  th*  chief  Customs-Authority, 

and  shall  relate  to  the  cargo  or  portion  of  the  cargo  of  one  vessel  only. 

93.  "When  the  provisions  of  sections  91  and  92  have  been  complied  with  in 
respect  of  any  goods,  such  goods  shall  be  forwarded  in  charge  of  an  officer  of  cus- 
toms to  the  warehouse  iti  which  they  are  to  be  deposited. 

A  pass  shall  be  sent  with  the  goods  specifying  the  name  of  the,  importing 
vessel  and  of  the  bouder,  the  marks,  numbers  and  contents  of  each  package,  and 
the  warehouse  or  place  iu  the  warehouse  wherein  they  are  to  be  deposited. 

94.  On  receipt  of  the  goods,  the  pass  shall  be  examined  by  the  warehouse- 
keeper,  and  shall  be  returned  to  the  Customs-collector.  No  package,  butt,  cask  or 
hogshead  shall  be  admitted  iuto  any  warehouse  unless  it  bear  the  mnika  and  numbers 
specified  in,  and  otherwise  correspond  with,  the  pass  for  its  admission.  If  the  goods 
be  found  to  correspond  with  the  pass,  the  warehouse-keeper  shall  certify  to  that 
effect  ou  the  pass,  and  the  warehousing  of  such  goods  shall  be  deemed  to  have  been 
completed.  If  the  goods  do  not  so  correspond,  the  fact  shall  be  reported  by  the  ware- 
house-keeper for  the  orders  of  the  Customs-collector,  and  the  goods  shall  either  be 
returned  to  the  Custom-house  in  charge  of  an  officer  of  Customs  or  kept  iu  deposit 
pending  such  orders,  as  the  warehouse-keeper  deems  most  convenient.  If  the  quantity 
or  value  of  any  goods  has  been  erroneously  stated  iu  the  bill  of  entry,  the  error  may 
be  rectified  at  any  time  before  the  warehousing  of  the  goods  is  completed,  and  not 
subsequently. 

95.  Except  as  provided  in  section  100,  all  goods  shall  be  warehoused  in  the 
packages,  butts,  casks  or  hogsheads  in  which  they  have  been  imported. 

96.  Whenever  any  goods  are  lodged  in  a  public  warehouse  or  a  licensed  private 
warehouse,  the  warehouse-keeper,  or,  in  the  case  of  the  Bengal  Bonded  Wareh 
Association,  the  Secretary  of  the  said  Association,  shall  deliver  a  warrant  sigued  by 
him  as  such  to  the  person  lodging  the  goods.  Such  warrant  shall  be  iu  the  form  B 
hereto  annexed,  and  shall  be  transferable  by  endorsement  ;  and  the  endorsee  shall 
be  entitled  to  receive  the  goods  specified  iu  such  warrant  ou  the  same  terms  as  those 
on  which  the  person  who  originally  lodged  the  goods  would  have  been  entitled  to 
receive  the  same.     The  Local  Government  may  by  notification  in   the   local   official 

tte  exempt  salt  and  salted  fish  from  the  operatiou  of  this  sectiou,  aud  may  iu 
like  manner  caucel  such  exemption. 

Rules  relating  to  goods  in  a  warehouse. 

07.  The  Customs-collector  or  any  officer  deputed  by  him  for  the  purpose, 
shall  have  access  to  any  private  warehouse  licensed  under  this  Act. 

The  Customs-collector  may  at  any  time  by  order  iu  writing  direct  that 
any  goods  or  packages  lodged  iu  any  warehouse  shall  be  opened,  weighed  or    other- 

examiued  ;  aud  after  any  goods  have  been  so  opened  or  examined,  may  cause 
the  same  to  be  sealed  or  marked  iu  such  manner  as  he  thinks  fit. 

When  any  goods  have  been  so  sealed  and  marked  after  examination,  they  shall 
not  be  again  opened  without  the  permission  of  the  Customs-collector  ;  and  when 
any  such  goods  have  been  opened  with  such  permission,  the  packages  shall,  if  he 
thinks  fit,  be  again  sealed  or  marked  as  before. 

99.  Any  owner  of  goods  lodged  in  a  warehouse  shall,  at  any  time  within  the 
hours  of  business,  have  aceest  I  t  of  Customs, 

and  an  officer  of  Customs  shall,  upon    application    for   the   purpose    being    mad?  iu 
writing  to  the  Customs-collector,  be  deputed  to  accompany  such  owner. 
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When  an  officer  of  Customs  is  specially  employed  to  accompany  such  owner, 
a  sum  sufficient  to  meet  the  expense  thereby  incurred  shall,  if  the  Customs-collector 
so  require,  be  paid  by  such  owner  to  the  Customs-collector,  and  such  sum  shall,  if 
the  Customs-collector  so  direct,  be  paid  in  advance. 

100.  With  the  sanction  of  the  Customs-collector,  and  after  such  notice  given, 
and  under  such  rules  and  conditions  as  the  chief  Customs-Authority  from  time  to 
time  prescribes,  any  owner  of  goods  may,  cither  before  or  after  warehousing  the 
same, — 

(a)  sort,  separate,  pack  and  repack  the  goods  and  make  such  alterations  there- 
in as  may  be  necessary  for  the  preservation,  sale,  shipment  or  disposal  thereof 
(such  goods  to  be  repacked  in  the  packages  in  which  they  were  imported,  or  in 
such  other  packages  as  the  Customs-collector  permits); 

(bj  till  up  any  casks  of  wine,  spirit  or  beer  from  any  casks  of  the  same  secured 
in  the  same  warehouse  ; 

(c)  mix  any  wines  or  spirit  of  the  same  sort  secured  in  the  same  warehouse, 
erasing  from  the  cask  all  import-brands,  unless  the  whole  of  the  wine  or  spirit  so 
mixed  be  of  the  same  brand  ; 

(d)  bottle  off  wine  or  spirit  from  any  casks  ; 

(e)  take  such  samples  of  goods  as  may  be  allowed  by  the  Customs-collector 
with  or  without  entry  for  home  consumption,  and  with  or  without  payment  of  duty, 
except  such  as  may  eventually  become  payable  on  a  deficiency  of  the  original 
quantity. 

After  any  such  goods  have  been  so  separated  and  repacked  in  proper  or  approved 
packages,  the  Customs-collector  may,  at  the  request  of  the  owner  of  such  goods, 
cause  or  permit  any  refuse,  damaged,  or  surplus  goods  remaining  after  such  separa- 
tion or  repacking  (or,  at  the  like  request,  any  goods  which  may  not  be  worth  the 
duty)  to  be  destroyed,  and  may  remit  the  duty  payable  thereon. 

101.  If  goods  be  lodged  in  a  public  warehouse,  the  owner  shall  pay  monthly, 
on  receiving  a  bill  or  written  demand  for  the  same  from  the  Customs-collector  or 
other  officer  deputed  by  him  in  that  behalf,  rent  and  warehouse-dues  at  such  rates 
as  the  chief  Customs-Authority  or  such  officer  of  customs  as  such  Authority  from 
time  to  time  appoints  in  this  behalf  may  fix.  A  table  of  the  rates  of  rent  and  ware- 
house dues  so  fixed  shall  be  placed  in  a  conspicuous  part  of  such  warehouse. 

If  any  bill  for  rent  or  warehouse-dues  presented  under  this  section  is  not  dis- 
charged within  ten  days  from  the  date  of  presentation,  the  Customs-collector  may, 
in  the  discharge  of  such  demand  (any  transfer  or  assignment  of  the  goods  notwith- 
standing) cause  to  be  sold  by  public  auction,  after  due  notice  in  the  local  official 
Gazette,  such  sufficient  portion  of  the  goods  as  he  may  select. 

Out  of  the  preceeds  of  such  sale  the  Customs-collector  shall  first  satisfy  the 
demand  for  the  discharge  of  which  the  sale  was  ordered,  and  shall  then  pay  over 
the  surplus  (if  any)  to  the  owner  of  the  goods  :  Provided  that  the  application  for 
such  surplus  be  made  within  one  year  from  the  date  of  the  sale  of  the  goods,  or 
that  sufficient  cause  be  shown  for  not  making  it  within  such  period. 

102.  No  warehoused  goods  shall  be  taken  out  of  any  warehouse,  except  on 
clearance  for  home-consumption  or  shipment,  or  for  removal  to  another  warehouse 
or  as  otherwise  provided  by  this  Act. 

103.  Any  goods  warehoused  may  be  left  in  the  warehouse  in  which  they  are 
deposited  or  in  any  warehouse  to  which  they  may  in  manner  hereinafter  provided 
be  removed  till  the  expiry  of  three  years  after  the  date  of  the  bond  executed  in 
relation  to  such  goods  under  section  02.  The  owner  of  any  goods  remaining  in  a 
warehouse  on  the  expiry  of  such  period  shall  clear  the  same  for  home-consumption 
or  shipment  in  manner  hereinafter  provided  ; 
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Provided  that  when  the  license  for  any  private  warehouse  is  cancelled,  and  the 
Customs-collector  gives  notice  of  such   cancelment   to   the   owner  of  auy  goods  de- 

•d  in  such  warehouse,  such  owner  shall  iu  manner  hereafter  provided,  and 
within  seven  days  from  the  date  on  which  such  notice  is  given,  remove  such  goods 
to  another  warehouse  or  clear  them  for  home-consumption  or  shipment. 

0/  the  removal  of  goods  from  one  warehouse  to  another. 

104.  Any  owner  of  goods  warehoused  under  this  Act  may,  at  any  time  within 
three  years  from  the  date  of  the  bond  executed  iu  respect  of  such  goods  uuder 
section  92,  and  with  the  permission  of  the  chief  Customs-Officer,  and  on  such  con- 
ditions and  after  giviug  such  security  (if  auy)  as  such  officer  directs,  remove  gooda 
from  one  warehouse  to  another  warehouse  iu  the  same  port. 

When  any  owner  desires  so  to  remove  any  goods,  he  shall  apply  for  permission 
to  do  so  iu  such  form  as  the  chief  Customs-Authority  from  time  to  time  prescribes 

105.  Any  owner  of  goods  warehoused  at  any  warehousing  port  may,  from 
time  to  time,  within  the  said  period  of  three  years  remove  the  same  by  sea  or  by 
inland  carriage,  in  order  to  be  re- warehoused  at  any  other  warehousing  port. 

Wheu  any  owner  desires  so  to  remove  auy  goods  for  such  purpose,  he  shall 
apply  to  the  chief  Customs-Officer,  stating  the  particulars  of  the  goods  to  be  re- 
moved, and  the  name  of  the  port  to  which  it  is  intended  that  they  shall  be  removed, 
together  with  such  other  particulars,  aud  in  such  manner  and  form,  as  the  chief 
Customs-Authority  from  time  to  time  prescribes. 

106.  When  permission  is  granted  for  the  removal  of  any  goods  from  one  ware- 
housing port  to  another  uuder  section  105,  an  account  containing  the  particulars 
thereof  shall  be  transmitted  by  the  proper  officer  of  the  port  of  removal  to  the 
proper  officer  of  the  port  of  destination  ; 

aud  the  person  requiring  the  removal  shall  before  such  removal  enter  into  a  bond, 
with  one  sufficient  surety,  in  a  sum  equal  at  least  to  the  duty  chargeable  ou  such 
goods,  for  the  due  arrival  and  re-warehousing  thereof  at  the  port  of  destination  within, 
such  time  as  the  chief  Customs-Authority  directs. 

Such  bond  may  be  taken  by  the  proper  officer,  either  at  the  port  of  removal 
or  at  the  port  of  destinatiou,  as  best  suits  the  convenience  of  the  owner.  • 

If  such  bond  is  taken  at  the  port  of  destination,  a  certificate  thereof,  signed 
by  the  proper  officer  of  such  port,  shall,  at  the  time  of  the  removal  of  such  goods, 
be  produced  to  the  proper  officer  at  the  port  of  removal ;  and  such  bond  shall  not 
be  discharged  unless  such  goods  are  produced  to  the  proper  officer,  and  duly  re- 
warehoused  at  the  port  of  destination  within  the  time  allowed  for  such  removal  or 
are  otherwise  accouuted  for  to  the  satisfaction  of  such  officer ;  nor  uutil  the  full 
duty  due  upon  any  deficiency  of  such  goods,  not  so  accounted  for,  has  been  paid. 

107.  The  chief  Customs-Authority  may  permit  auy  person  desirous  of  re- 
moving warehoused  goods  to  euter  into  a  generaf  bond,  with  such  sureties,  in  such, 
amount,  aud  uuder  such  conditions  as  the  chief  Customs-Authority  approves,  for 
the  removal,  from  time  to  time,  of  any  goods  from  one  warehouse  to  another,  either 
in  the  same  or  in  a  different  port,  and  for  the  due  arrival  aud  re-warehousing  of  such, 
goods  at  the  port  of  destiuatiou  within  such  time  as  such  Authority  directs. 

108.  Upon  the  arrival  of  warehoused  goods  at  the  port  of  destination,  they 
shall  be  entered  and  warehoused  in  like  manner  as  goods  are  entered  aud  warehoused 
ou  the  first  importation  thereof,  and  under  the  laws  aud  rules,  in  so  far  as  such 
laws  and  rules  are  applicable,  which  regulate  the  entry  and  warehousing  of  such 
last  mentioned  goods. 
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109.  Every  bond  executed  under  section  92  in  respect  of  any  goods  shall, 
unless  the  chief  Officer  of  Customs  in  any  case  deems  a  fresh  bond  to  be  necessary, 
continue  iu  force,  notwithstanding  the  consequent  removal  of  such  goods  to  another 
warehouse  or  warehousing  port. 

0        Clearance  for  home-consumption  or  shipment. 

110.  Any  owner  of  goods  warehoused  may,  at  any  time  within  three  years 
from  the  date  of  the  bond  executed  uuder  section  92  in  respect  of  such  goods,  clear 
such  goods  for  home-consumption  by  paying  (a)  the  duty  assessed  on  such  goods 
under  section  87,  or  where  the  duty  on  such  goods  is  altered  uuder  the  provisions 
hereinafter  contained,  such  altered  duty ;  and  (b)  all  rent,  penalties,  interest  and 
other  charges  payable  to  the  Customs-collector  in  respeot  of  suoh  goods. 

111.  Any  owner  of  goods  warehoused  may,  at  any  time  within  three  years  from 
the  date  of  the  bond  executed  uuder  section  92,  in  respeot  of  such  goods  clear  such 
goods  for  shipment  to  a  Foreign  port  on  payment  of  all  rent,  penalties,  interest  and 
other  charges  payable  as  aforesaid  and  without  payment  of  import  duty  on  the  same  : 

Provided  that  the  Governor-General  in  Council  may  prohibit  the  shipment  for 
exportation  to  any  specified  foreign  port  of  warehoused  goods  in  respect  of  which 
payment  of  drawback  or  transhipment  has  beeu  prohibited  under  section  49  or  134 
respectively. 

112.  Provisions  and  stoi'es  warehoused  at  the  time  of  importation  may  within 
the  said  period  of  three  years  be  shipped  without  payment  of  duty  for  use  on  board 
of  any  vessel  proceeding  to  a  Foreign  port. 

113.  Application  to  clear  goods  from  any  warehouse  for  home-consumption  or 
for  shipment  shall  be  made  in  such  form  as  the  chief  Customs-Authority  from  time 
to  time  prescribes.  Such  application  shall  ordinarily  be  made  to  the  Customs- 
oollector  at  least  twenty-four  hours  before  it  is  intended  so  to  clear  suoh  goods. 

114.  If  any  goods  upon  which  duties  are  leviable  ad  valorem  or  on  a  tariff 
valuation. receive  damage  through  uuvoidable  aocident  after  they  have  been  entered 
for  warehousing  and  assessed  under  section  87,  and  before  they  are  cleared  for 
home-consumption,  they  shall,  if  the  owner  so  desires,  be  re-assessed  for  duty  ac- 
cording to  their  actual  value,  and  a  new  bond  for  the  same  may,  at  the  option  of 
the  owner,  be  executed  for  the  unexpired  term  of  warehousing. 

115.  If  after  any  goods  entered  for  warehousing  have  been  assessed  under 
section  87,  any  alteration  is  made  in  the  duty  leviable  upon  such  goods  or  in  the 
tariff  valuation  (if  any)  applicable  thereto,  such  goods  shall  be  re-assessed  in  accord- 
ance with  the  second  proviso  to  section  37. 

116.  If  it  appear  at  the  time  of  clearing  any  wine,  spirit,  beer  or  salt  from  any 
warehouse  for  home  consumption  that  there  exists  a  deficiency  not  otherwise  accounted 
for  to  the  satisfaction  of  the  Custom^colleotor,  an  allowance  on  account  of  ullage  and 
wastage  shall  be  made  in  adjusting  the  duties  thereon,  as  follows  (namely), 

(a)  upon  wine,  spirit  and  beer  in  cask  to  an  extent  not  exceeding  the  rates 
specified  below,  or  such  other  rates  as  may  from  time  to  time  be  prescribed  iu  thia 
behalf  by  the  Local  Government  and  notified  in  the  official  Gazette  : 

For  any  time  not  exceeding 
Exceeding    6  months  and  not  exceeding 
Exceeding  12  months  and  not  exceeding 
Exceeding  18  months  and  not  exceeding 
Exceeding    2  years      and  not  exceeding 

(b)  in  the  case  of  salt  warehoused  in  a  public  warehouse,  ouly  the  amount 
actually  cleared  shall  be  charged  with  Customs-duties ; 


6  months 

...     2£  per  cent. 

12       „ 

,..     f, 

18        „ 

,<•     7| 

2  years 

...  10 

3        „ 

...  12 
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(c)  in  the  case  of  salt  warehoused  in  a  private  warehouse,  wastage  shall  he 
allowed  at  such  rate  as  may  be  prescribed  from  time  to  time  by  the  Local  Govern- 
ment and  notified  in  the  local  official  Gazette. 

117.  "When  any  wine,  spirit,  beer  or  salt  lodged  in  a  warehouse  is  found  to  be 
deficient  at  the  time  of  the  delivery  therefrom,  and  such  deficiency,  is  proved  to  be 
due  solely  to  ullage  or  wastage,  the  chief  Customs-Authority  may  direct,  in  respect 
©f  any  such  article,  that  allowance  be  made  in  any  special  case  for  a  rate  of  ullage 
or  wastage  exceeding  that  contemplated  in  section  116. 

Of  the  forfeiture  and  discharge  of  tlie  bond. 

118.  If  any  warehoused  goods  are  removed  from  the  warehouse  in  contraven- 
tion of  seetion  102  ;  or  it  any  such  goods  have  not  been  removed  from  the  ware- 
house at  the  expiration  of  the  time  during  which  such  goods  are  permitted  by  sec- 
tion 103  to  remain  ill  such  warehouse  ;  or  if  any  goods  in  respect  of  which  a  bond 
has  been  executed  under  section  92  and  which  have  not  been  cleared  for  home- 
eonsumption,  or  shipment  or  removal  uuder  this  Act,  are  lost  or  destroyed  otherwise 
than  as  provided  in  section  100  or  as  mentioned  in  section  122,  or  are  not  accounted 
for  to  the  satisfaction  of  the  Customs-collector,  or  if  any  such  goods  have  been  taken 
uuder  section  100  as  samples  without  payment  of  duty,  the  Customs-collector  may 
thereupon  demand,  and  the  owner  of  such  goods  shall  forthwith  pay,  the  full  amount 
of  duty  chargeable  on  account  of  such  goods,  together  with  all  rent,  penalties, 
interest  and  other  charges  payable  to  the  Customs-collector  on  account  of  the  same. 

119.  If  any  owner  fails  to  pay  any  sum  so  demanded,  the  Customs-collector 
may  forthwith  either  proceed  upon  the  bond  executed  uuder  section  92,  or  cause 
such  portion  as  he  thinks  fit  of  the  goods  (if  auy)  in  the  warehouse  on  account  of 
which  the  amount  is  due,  to  be  detained  with  a  view  to  the  recovery  of  the  de- 
mand ;  and  if  the  demand  be  not  discharged  within  ten  days  from  the  date  of  such 
detention  (due  notice  thereof  beiug  given  to  the  owner),  the  goods  so  detained  may 
be  sold  by  public  auction  duly  advertised  in  the  local  official  Gazette. 

The  net  proceeds  of  auy  sale  so  made  of  goods  so  detained  shall  be  written  off 
•upon  the  boud  in  discharge  thereof  to  the  amount  received,  and  if  any  surplus  be 
obtaiued  from  such  sale,  beyond  the  amount  of  the  demaud,  such  surplus  shall  be 
paid  to  the  owner  of  the  goods  :  Provided  that  application  for  the  same  be  made 
within  one  year  from  the  sale,  or  that  sufficient  cause  be  shown  for  not  making  the 
application  within  such  period.  No  transfer  or  assignment  of  the  goods  shall 
prevent  the  Customs-collector  from  proceeding  against  such  goods  in  the  mauuer 
above  provided,  for  any  amount  due  thereon. 

120.  When  any  warehoused  goods  are  taken  out  of  any  warehouse,  the  Cus- 
toms-collector shall  cause  the  fact  to  be  noted  on  the  back  of  the  bond. 

Every  note  so  made  shall  specify  the  quantity  and  description  of  such  goods, 
the  purposes  for  which  they  have  been  removed,  the  date  of  removal,  the  name  of 
the  person  removing  them,  the  number  and  dat^  of  the  shipping  bill  under  which 
they  have  been  taken  away  if  removed  for  exportation  by  sea,  or  of  the  bill  entry  if 
removed  for  home-consumption,  and  the  amouut  of  duty  paid  (if  any). 

121.  A  register  shall  be  kept  of  all  bonds  entered  into  for  Customs-duties  on 
warehoused  goods,  and  entry  shall  be  made  in  such  register  of  all  particulars  re- 
quired by  section  120  to  be  specified. 

When  such  register  shows  that  the  whote  of  the  goods  covered  by  any  boud 
have  been  cleared  for  home-consumption  or  shipment,  or  otherwise  duly  accouuted 
for,  and  when  all  amounts  due  on  account  of  such  goods  have  been  paid,  the  Customs- 
collector  shall  caucel  such  bond  as  discharged  in  full,  and  shall  on  demand  deliver 
it,  ao  cancelled,  to  the  person  who  has  executed  or  who  is  entitled  to  receive  it. 
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122.  If  any  goods  in  respect  of  which  a  bond  has  been  executed  under  sec- 
tion 92  and  which  have  not  been  cleared  for  home  consumption  are  lost  or  destroyed 
by  unvoidable  accident  or  delay,  the  chief  Customs-Authority  may  iu  its  discre- 
tion remit  the  duties  due  thereon, 

Provided  that,  if  any  such  goods  be  so  lost  or  destroyed  in  a  private  ware- 
house, notice  thereof  be  given  to  the  Customs-collector  within  forty-eight  hours 
.after  the  discovery  of  such  loss  or  destruction. 

1 23.  The  warehouse-keeper  in  respect  of  goods  lodged  in  a  public  warehouse, 
and  the  licensee  in  respect  of  goods  lodged  in  a  private  warehouse,  shall  be  respon- 
sible for  their  due  reception  therein  and  delivery  therefrom,  and  for  their  safe  cus- 
tody while  deposited  therein,  according  to  the  quantity,  weight  or  guage  reported 
by  the  Custom-house  officer  who  has  assessed  such  goods,  allowance  being  mado,  if 
necessary,  for  ullage  and  wastage  as  provided  in  section*  116  and  117.  Provided 
that  no  owuer  of  goods  shall  be  entitled  to  claim  from  the  Customs-collector,  or  from 
any  keeper  of  a  public  warehouse,  compensation  for  any  loss  or  damage  occurring 
to  such  goods  while  they  are  being  passed  into  or  out  of  such  warehouse,  or  while 
they  remain  therein,  unless  it  be  proved  that  such  loss  or  damage  was  occasioned 
by  the  wilful  act  or  neglect  of  the  warehouse-keeper  or  of  an  officer  of  Customs. 

124.  Every  public  warehouse  shall  be  under  the  lock  and  key  of  a  warehouse- 
keeper  appointed  by  the  chief  Officer  of  Customs. 

125.  The  chief  Customs-Authority,  or  such  officer  of  customs  as  such  Autho 
rity  from  time  to  time  appoints  in  this  behalf,  may  from  time  to  time  determine  in 
what  division  of  auy  public  warehouse,  and  in  what  manner,  and  ou  what  terms, 
any  goods  may  be  deposited,  and  what  sort  of  goods  may  be  deposited  in  any  such 
warehouse. 

126.  The  expenses  of  carriage,  packing  and  stowage  of  goods  on  their  recep- 
tion into  or  removal  from  a  public  warehouse  shall,  if  paid  by  the  Customs-collec- 
tor or  by  the  warehouse- keeper,  be  chargeable  on  the  goods,  and  be  defrayed  by, 
and  recoverable  from,  the  owner,  in  the  manner  provided  in  section  lift. 

127.  All  the  provisions  of  this  Act,  relating  to  private  warehouses,  shall  be 
applicable  to  the  warehouses  wherein  the  Bengal  Bonded  Warehouse  Association, 
receives  bonded  goods. 

CHAPTER  XII.— Transhipment. 

128.  In  the  Ports  of  Calcutta,  Madras,  Bombay,  Karwar,  Karachi,  Aden, 
Rangoon,  Maulmaiu,  Akyab,  Chittagong,  and  such  other  ports  as  the  Governor- 
Geueral  in  Couneil  may  from  time  to  time,  by  notification  iu  the  Gazette  of  India, 
direct  in  this  behalf,  the  Customs-collector  may,  on  application  by  the  owner  of 
auy  goods  imported  into  such  port,  and  specially  and  distinctly  manifested  at  the 
time  of  importation  as  for  transhipment  to  some  other  Customs  or  Foreign  port, 
grant  leave  to  tranship  the  same  without  payment  of  the  duty,  (if  any)  leviable, 
at  the  port  of  transhipment,  and  without  any  security  or  boud  for  the  due  arrival 
and  entry  of  the  goods  at  the  port  of  destination. 

In  any  Customs-port  other  than  a  port  in  which  the  preceding  clause  may  for 
the  time  being  be  in  force,  the  Customs-collector  may,  on  application  by  the  owner 
of  any'goods  so  imported  and  manifested,  grant  leav6  for  transhipment  without  pay- 
ment of  the  duty  (if  any)  leviable  at  such  port ;  provided  that,  where  the  goods  so- 
transhipped  are  dutiable,  and  are  to  be  removed  to  some  other  Customs-port,  the 
applioaut  shall  cuter  into  a  bond,  with  such  security  as   may  be   required  of  hii% 
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in  a  sum  equal  at  least  to  the  duty  chargeable  on  such  goods,  for  the  due  arrival 
atid  entry  thereof  at  the  port  of  destination  within  such  time  as  such  Customs- 
collector  directs. 

129.  An  officer  of  Customs  shall,  in  every  case,  he  deputed  free  of  charge  to 
superintend  the  removal  of  transhipped  goods  from  vessel  to  vessel. 

130.  The  powers  conferred  on  the  Customs-collector  by  section  123  shall  be 
exercised,  and  the  transhipment  shall  be  performed,  subject  to  such  rules  as  may 
from  time  to  time  be  made  by  the  Local  Government. 

Xo  rules  made  under  this  section  shall  come  into  force  until  after  the  expiry  of 
such  reasonable  time  from  the  date  of  the  publication  of  the  same  as  the  Local 
Government  may  in  each  case  appoint  in  this  behalf. 

131.  All  goods  transhipped  under  the  second  clause  of  section  128  for  removal 
to  a  Customs-port  shall  on  their  arrival  at  such  port  be  entered  in  like  manner  as 
goods  are  entered  on  the  first  importation  thereof,  and  under  the  laws  and  rules,  in 
so  far  as  such  laws  and  rules  can  be  made  applicable,  which  regulate  the  entry  of 
such  last-mentioned  goods. 

132.  If  two  or  more  vessels  belonging  wholly  or  in  part  to  the  same  owner 
be  at  any  Customs-port  at  the  same  time,  any  provisions  and  stores  in  use  or  or- 
dinarily shipped  for  use  on  board  may,  at  the  discretion  of  the  Customs-collector, 
be  traushipped  from  one  such  vessel  to  any  other  such  vessel  without  payment  of 
import-duty. 

133.  A  transhipment-fee  on  any  goods  or  class  of  goods  transhipped  under 
this  Act,  may  be  levied  at  such  rates,  on  each  bale  or  package,  or  according:  to 
weight,  measurement,  quantity,  or  number,  and  under  such  rules  as  the  Local  Gov- 
ernment, with  the  previous  sanction  of  the  Governor-General  in  Council,  may  from 
time  to  time  by  notification  in  the  local  official  Gazette  prescribe  for  each  port. 

134.  The  Governor-General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India,  prohibit,  at  any  specified  port,  or  at  all  ports,  the  tranship- 
ment, of  any  specified  class  of  goods,  generally  or  when  destined  for  any  specified 
ports,  or  prescribe  any  special  mode  of  transhipping  any  specified  class  of  goods. 

135.  Except  as  provided  in  this  Act,  no  goods  shall  be  transhipped  at  any 
port  or  place  in  British  India. 

CHAPTER — XIII.     Exportation   or    Shipment,   and  Re-landing. 

1"G.     Except  with  the  written   permission  of  the    Customs-collector,  no  goods 
other  than  passengers'  baggage,  or  ballast  urgently  required   for  a   vessel's  safetv, 
shall  be  shipped  or  water-borne  to  be  shipped  in  any  vessel    in  a  Customs-port  until  - 
an  order  has  been  obtained  under  section  61  for  entry  outwards  of  such  vessel. 

When  such  order  has  been  obtained,  the  <ycport  cariro  of  such  vessel  may  be 
shipped,  subject  to  the  provisions  next  hereinafter  contained. 

137.  Unless  the  chief  Customs-Authority  shall,  in  the  case  of  any  Customs- 
port  or  wharf,  or  of  any  class  of  g  icrwise  direct  by  notification  in  the  local 
official  (Jazette,  no  goods,  except  passengers'  baggage,  shall  be  shipped  or  water- 
borne  to  be  shipped  for  exportation,  until — (a)  the  owner  has  delivered  to  the  I 
toms-collector,  or  other  proper  officer,  a  shipping-bill  of  sue  i  duplicate  in 
such  form  and  containing  such  particulars  in  addition  to  those  specified  in  section  2D 
as  may  from  time  to  time  be  prescribed  by  the  chief  Customs-Authority;  (6)  such 
owner  has  paid  the  duties  (if  any)  payable  on  such  ^joJs;  au.1  (c)  such  bill  has 
bceu  parsed  by  the  Costoouvoolleetor. 
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138.  Before  any  warehoused  goods  or  goods  subject  to  excise-duties,  or  goods 
entitled  to  drawback  of  Customs-duties  on  exportation,  or  goods  exportable  only 
undei  particular  rules  or  restrictions,  are  permitted  to  bo  exported,  the  owner  shall, 
if  required  so  to  do,  give  security  by  bond  in  such  sum,  not  exceeding  twice  the 
duty  leviable  on  such  goods,  as  the  Customs-collector  directs,  with  one  sufficient 
surety,  that  such  goods  shall  be  duly  shipped,  exported  and  landed  at  the  place  for 
which  they  are  entered  outwards,  or  shall  be  otherwise  accounted  for  to  the  satis- 
faction of  such  officer. 

139.  When  goods  are  cleared  for  shipment  on  a  shipping-bill  presented  after 
port-clearance  has  been  granted,  the  Customs-collector  may,  if  he  thinks  fitr  levy, 
n  addition  to  any  duty  to  which  such  goods  are  ordinarily  liable,  a  charge  not  exceed- 
ing— (a)  in  the  case  of  goods  liable  to  duties  on  fixed  tariff  valuations,  one  per  cent, 
on  the  tariff  value;  (b)  in  the  case  of  all  other  goods,  one  per  cent,  on  the  market 
value.     Nothing  in  this  section  shall  apply  to  any  shipment  of  treasure  or  opium. 

140.  If  any  goods  mentioned  in  a  shipping-bill  or  manifest  be  not  shipped,  or 
be  shipped  and  afterwards  re-landed,  the  owner  shall,  before  the  expiration  of  five 
clear  working  days  after  the  vessel  on  which  such  goods  were  intended  to  be  shipped, 
or  from  which  they  were  re-landed,  has  left  the  port,  give  information  of  such  short- 
shipment or  re-landing  to  the  Customs-collector. 

Upon  an  application  being  made  to  the  Customs-collector,  any  duty  levied 
upon  goods  not  shipped,  or  upon  goods  shipped  and  afterwards  re-lauded,  shall  be 
refunded  to  the  person  on  whose  behalf  such  duty  was  paid:  Provided  that  no 
such  refund  shall  be  allowed  unless  information  has  been  given  as  above  required. 

141.  If,  after  having  cleared  from  any  Customs-port  any  vessel,  without  hav- 
ing discharged  her  cargo,  returns  to  such  port,  or  puts  into  any  other  Customs-port, 
any  owner  of  goods  in  such  vessel,  if  he  desires  to  land  or  tranship  the  same  or  any 
portion  thereof  for  re-export,  may,  with  the  cousent  of  the  Master,  apply  to  the 
Customs-collector  in  that  behalf.  The  Customs-collector,  if  he  grant  the  application, 
shall  thereupon  send  an  officer  of  Customs  to  watch  the  vessel,  and  to  take  charge 
of  such  goods  during  such  re-landing  or  transhipment.  Such  goods  shall  not  be 
allowed  to  be  transhipped  or  re-exported  free  of  duty  by  reason  of  the  previous 
settlement  of  duty  at  the  time  of  first  export,  unless  they  are  lodged  and  remain 
until  the  time  of  re-export,  under  the  custody  of  an  officer  of  Customs,  in  a  place 
appointed  by  the  Customs  collector,  or  are  transhipped  under  such  custody.  All 
expenses  attending  such  custody  shall  be  borne  by  the  owner. 

142.  In  either  of  the  cases  mentioned  in  section  141,  the  Master  of  the  vessel 
may  enter  such  vessel  inwards,  and  any  owner  of  goods  therein  may,  with  the 
cousent  of  the  Master,  land  the  same  under  the  rules  herein  contained  for  the  im- 
portation of  goods.  In  every  such  case,  any  export-duty  levied  shall  be  refunded  to, 
and  any  amount  paid  in  drawback  shall  be  recovered  from  such  owner. 

143.  The  Customs-collector  may  on  application  by  the  Master  of  any  vessel, 
which  is  obliged  before  completing  f.sr  voyage  to  put  into  any  Customs-port  for 
repairs,  permit  him  to  land  the  cargo,  or  any  portion  thereof,  and  to  place  it  in  the 
custody  of  an  officer  of  Customs  during  such  repairs,  and  to  re-ship  and  export  the 
same  free  of  duty.     All  expenses  attending  such  custody  shall  be  borne  by  the  Master. 

CHAPTER  XIV.— Spirit. 
Exportation  of  spirit  -under  bowl  for  excise-duty. 

144.  The  chief  Customs-Authority  may  from  time  to  time  make  rules  pre- 
BCribiug  the  conditions  on  which  spirit  manufactured  in  British  India  may  be  remov- 
ed from  any  liceused  distillery  for  exportation  without  payment  of  excise-duty. 
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The  person  so  removing  any  such  spirit  shall  execute  a  bond  with  one  or 
more  sureties  in  the  form  marked  C  hereto  annexed,  or  (when  such  form  is  inappli- 
cable or  iusuffici<jut)  in  such  other  form  as  the  said  Authority  from  time  to  time 
prescribes,  conditioned  that  such  duty  shall  be  paid  on  all  such  spirit  as  is 

(a)  not  exported  within  four  months  from  the  date  of  the  bond,  or 

(b)  exported  to  a  Customs-port  unless  the  payment  of  excise  duty  as  provided 
by  this  chapter  in  respect  thereof  at  the  port  of  destination  is  within  six  months 
from  the  date  of  the  bond  proved  to  the  satisfaction  of  the  proper  officer. 

The  chief  Officer  of  Customs  of  the  port  of  exportation  may,  ori  sufficient 
cause  shown,  extend  for  a  further  term  not  exceediug  four  mouths  the  period  allow- 
ed for  the  exportation  of  any  such  spirit,  or  for  the  production  of  such  proof  that 
duty  has  been  paid. 

145.  Spirit  intended  for  exportation  under  bond  for  the  excise-duty  shall  be 
taken  from  the  distillery  direct  to  the  Custom-house,  under  passes  to  be  granted  for 
that  purpose  by  the  officers  of  Excise. 

146.  Spirit  brought  to  the  Custom-house  for  exportation  under  bond  for  the 
excise-duty  shall,  previous  to  shipment,  be  gauged  and  proved  by  an  officer  of  Cus- 
toms, aud  the  quantity  of  spirit  for  which  credit  is  to  be  given  in  the  settlement  of 
any  bond  shall  be  determined  in  the  same  manner. 

147.  Excise-duty  shall  be  recoverable  previously  to  shipment  upon  the  excess 
(if  any)  of  the  quantity  of  spirit  passed  from  a  distillery  ever  the  quantity  ascer- 
tained by  gauge  and  proof  at  the  Custom  house,  less  an  allowance  for  ullage  and 
wastage  at  such  rates  as  are  from  time  to  time  prescribed  by  the  Local  Government 
and  notified  in  the  local  official  Gazette. 

148.  Spirit  exported  under  bond  for  excise  duty  from  any  Customs-port  to  any 
other  Customs-port,  shall  be  charged  at  the  port  of  importation  with  excise  duty  at 
the  ordinary  rate  to  which  spirit  of  the  like  kind  and  strength  is  liable  at  such  port. 

149.  Spirit  brought  to  the  Custom-house  for  exportation  under  bond  for  the 
excise-duty  may,  on  payment  of  such  duty,  be  removed  for  local  consumption  under 
passes  to  be  granted  for  that  purpose  by  the  officers  of  Excise.  Credit  for  every 
such  payment  shall  be  given  in  discharge  of  the  bond  to  which  it  rela 

Drawback  of  excise  duty  on  export  of  spirit. 

150.  A  drawback  of  excise-duty  paid  on  spirit  manufactured  in  British  India 
and  exported  to  any  Foreign  port  uuder  the  provisions  of  section  138,  shall  be 
allowed  by  the  Customs-collector  at  the  port  of  exportation  : 

Provided  that  the  exportation  be  made  within  one  year  from  the  date  of  pay- 
ment of  such  excise  duty,  and  that  the  spirit,  when  brought  to  the  Custom-house, 
be  accompauied  by  a  pass  in  which  such  payment  is  certified. 

Such  drawback  shall  be  regulated  by  the  strength  and  quantity  of  such  spirit 
as  ascertained  by  gauge  and  proof  by  an  officer  /  customs. 

Miscellar 

151.  If  spirit  manufactured  in  British  India  upon  which  excise-duty  has  been 
paid  is  exported  from  one  Customs  port  to  another,  and  the  rate  of  local  excise-duty 
at  the  port  of  importation  is  higher  than  that  already  paid  upon  such  spirit,  a  dif- 
ferential duty  shall  be  charged  thereupon,  al»such  rate  as  the  Local  Government  at 
such  port  notification  in  the  local  official  Gazette  from  time  to  time  prescribe. 

152.  Bum-shrub,  cordial,  and  other  such  liquor  prepared  in  a  licensed  distil- 
lery uud^r  the  supervision  of  the  surveyor  or  officer  in  charge  of  the  distillery  shall 
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bo  charged  with  excise-duty  under  this  Act  according  to  the  quantity  of  spirit  used 
in  its  preparation  as  ascertained  by  such  surveyor  or  officer.  The  provisions  of  this 
Act  respecting  spirit,  except  such  as  relate  to  gauge  and  proof,  shall  apply  to  such 
liquor. 

153.  No  drawback  shall  be  allowed  for  any  spirit  on  which  duty  has  been 
paid,  nor  shall  the  duty  due  on  any  spirit  under  bond  be  remitted,  unless  the  spirit 
is  shipped  from  the  Custom-house,  and  in  a  vessel  whereon  au  officer  of  Customs 
has  been  appointed  to  superintend  the  receipt  of  export-cargo. 

154.  No  spirit  shipped  for  exportation  shall  bo  relanded  without  a  special 
pass  from  an  officer  of  Excise,  in  addition  to  any  permission  of  an  officer  of  Customs 
which  may  be  required  by  the  law  for  the  time  being  iu  force. 

155.  When  by  any  law  for  the  time  being  in  force  a  special  duty  is  imposed 
on  spirit  rendered  unfit  for  human  consumption,  the  Local  Government  may  from 
time  to  time  make  rules  for  ascertaining  and  determining  what  spirit  imported  into 
British  India  shall  be  deemed  to  have  been  effectually  and  permanently  so  rendered 
unfit  and  for  causing  such  spirit  to  be  so  rendered,  if  necessary,  by  their  own  officers 
and  at  the  expense  of  the  person  importing  the  same,  before  the  Customs-duties 
leviable  thereon  aro  levied.  In  the  absence  of  any  such  rules,  or  if  any  dispute  arises 
as  to  their  applicability,  the  chief  Customs-Officer  shall  decide  what  spirit  is  subject 
only  to  the  said  special  duty,  and  such  decision  shall  be  final. 

CHAPTER  XV.— Coasting  Trade. 

15G.  Except  as  hereinafter  provided,  nothing  in  Chapters  VIT,  IX,  X,  and 
sections  13G,  139  and  141  to  143  inclusive  of  this  Act  shall  apply  to  coasting  ves- 
sels or  to  goods  imported  or  exported  iu  such  vessels. 

157.  The  Local  Government  may,  from  time  to  time,  make  rules  consistent 
with  the  provisions  of  this  Chapter,  (a)  extending  any  provision  of  the  Chapters  and 
Sections  mentioned  iu  section  156  with  or  without  modification  to  any  coasting  ves- 
sels or  to  any  goods  imported  or  exported  in  such  vessels  ;  (b)  exempting  any  such 
vessels  or  goods  from  any  of  the  other  provisions  of  this  Act  except  those  contained 
in  this  Chapter ;  (c)  prescribing  the  conditions  on  which  goods,  or  any  specified  class 
of  gqpds,  may  be  (1)  carried  in  a  coasting  vessel,  whether  shipped  at  a  Foreign  port, 
or  at  a  Customs-port,  or  at  a  place  declared  under  section  12  to  be  a  port ;  (2)  shipped 
in  a  coasting  vessel  before  all  dutiable  goods  and  goods  brought  in  such  vessel  from 
a  Foreign  port  have  been  unladen  ;  (d)  prohibiting  the  conveyance  of  any  specified 
class  of  goods  generally,  or  to  or  between  specified  ports  in  a  coasting  vessel. 

158.  Before  any  coasting  vessel  departs  from  the  port  of  lading  or  when  there 
are  more  ports  of  lading  than  oue,  the  first  port  of  lading,  the  Master  shall  fill  in, 
sign  and  deliver  to  the  Customs-collector  a  manifest  iu  duplicate  containing  a  true 
specification  of  all  goods  to  be  carried  in  such  vessel,  iu  such  form,  and  accompanied 
by  such  shipping-bills  or  other  documents  as  may  from  time  to  time  be  prescribed 
by  the  chief  Customs-Authority.  IV  the  Customs-collector  sees  no  objection  to  the 
departure  of  the  vessel,  he  shall  retain  the  duplicate  and  return  the  original  manifest 
dated  and  signed  by  him  together  with  its  accompaniments  ;  and  such  manifest  shall 
be  the  port-clearance  of  the  vessel  unless,  under  the  general  orders  of  the  chief  Cus- 
toms-Authority, a  separate  port-clearance  be  prescribed. 

159.  Within  twenty-four  hours  after  the  arrival  of  any  coasting  vessel  at  any 
Customs-port,  whether  intermediate  or  final,  and  before  any  goods  are  there  dis- 
charged, the  manifest,  together  with  the  other  documents  referred  to  in  section  158, 
shall  be  delivered  to  the  Customs-collector,  who  shall  note  on  the  manifest  the  date 
of  delivery. 
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If  the  vessel  has  touched  at  any  Foreign  port  between  such  port  of  arrival  and 
Iier  last  preceding  Cnstoms-port  of  departure,  the  Master  shall  append  to  the  mani- 
fest a  declaration"  to  that  effect,  and  shall  also  indicate  on  the  manifest  the  portions 
(if  any)  of  the  cargo  therein  described  which  have  been  discharged,  and  subjoin 
thereto  a  true  specification  of  all  goods  shipped  at  such  port. 

If  the  Customs-port  of  arrival  be  an  intermediate  port,  and  a  portion  only  of 
the  cargo  is  to  be  discharged  thereat,  the  Master  shall  likewise  so  deliver  au  extract 
from  the  manifest  signed  by  him,  relating  to  such  portion,  and  the  Customs-collector 
shall,  after  verifying  such  extract,  return  to  him  the  original  manifest  and  all  docu- 
ments accompanying  it  except  those  relating  to  such  portion. 

If  in  any  case  the  cargo  actually  on  board  any  coasting  vessel  on  her  arrival  at. 
any  Customs-port  does  not,  owing  to  short-shipment,  re-landing,  or  other  cause,  cor- 
respond with  the  specification  thereof  in  the  manifest  returned  to  the  Master  under 
the  second  clause  of  section  158,  such  Master  shall,  before  delivery  of  such  manifest 
under  this  section,  note  thereon  the  particulars  of  the  difference. 

The  Customs-collector,  when  satisfied  with  the  manifest  and  other  documents, 
shall  grant  an  order  to  break  bulk. 

160.  Before  any  coasting  vessel  departs  from  any  Customs-port  at  which  she 
lias  touched  during  her  voyage,  the  Master  shall  re-deliver  the  original  manifest  to 
the  Customs-collector,  after  indicating  thereon  the  portions  (if  any)  of  the  cargo 
therein  described  which  have  been  discharged,  and  subjoining  thereto  a  true  specifi- 
cation of  all  goods  shipped  at  such  port.  He  shall  also  deliver  a  duplicate,  signed 
by  him,  of  the  specification  so  subjoined. 

If  the  Customs-collector  sees  no  objection  to  the  departure  of  the  vessel,  ho 
shall  proceed  as  prescribed  in  the  second  clause  of  section  158. 

161.  The  Customs-collector  may,  for  sufficient  reason,  refuse  port-clearance 
to  any  coasting  vessel  declared  to  be  bound  to,  or  about  to  touch  at,  any  Customs- 
port,  unless  the  owner  or  Master  gives  a  bond  with  such  security  as  the  Customs- 
collector  deems  sufficient  for  the  production  to  the  Customs-collector  of  a  certificate 
from  the  proper  officer  of  the  port  to  which  such  vessel  is  said  to  be  bound,  of  her 
arrival  at  such  port  within  a  reasonable  time  to  be  prescribed  in  each  case  by  tho 
Customs-collector.  • 

162.  "When  permission  has  been  grauted  by  the  Customs-collector  for  tho  dis- 
charge of  cargo  from  any  coasting  vessel — 

(a)  if  the  vessel  has  not  touched  at  any  intermediate  Foreign  port  in  the  course 
of  her  voyage,  and  has  not  on  board  any  dutiable  goods,  the  cargo  may  be  forth- 
with landed  and  removed  by  the  owner,  without  entry  thereof  at  the  Custom-house 
and  clearance  for  home-consumption,  but  subject  to  such  general  check  and  control 
as  the  chief  Customs-Authority  may  from  time  to  time  by  rules  prescribe  ; 

(6)  if  the  vessel  has  so  touched  at  any  such  sort,  or  has  on  board  any  such 
goods,  such  vessel  shall  be  subject  to  all  the  pro/sions  of  Chapter  VII  of  this  Act 
relating  to  vessels  arriving  and  such  goods,  and  until  such  goods  have  been  duly 
discharged  all  other  goods  on  board  shall  be  subject  to  the  provisions  of  Chapter 
IX  of  this  Act  relating  to  goods  imported. 

163.  .If  any  of  the  goods  on  board  of  any  coasting  vessel  be  subject  to  any  excise- 
duty,  they  shall  not  be  unladen  without  the  permission  of  the  proper  officer  of  Excise. 

164.  Notwithstanding  anything  hereinbefore  contained  the  chief  Customs-Au- 
thority may  authorize  the  Customs-collector  to  grant  a  general  pass,  on  any  conditions 
which  such  Authority  thinks  expedient,  for  the  lading  and  clearance,  and  for  tho 
entry  and  unlading,  of  any  coasting  steam-vessel  at  any  ports  of  despatch  or  des- 
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tination,  or  at  any  intermediate  ports  at  which  she  touches  for  the  purpose  of  re- 
ceiving goods  or  passengers.  Such  pass  shall  be  valid  throughout  British  India,  or 
for  such  ports  only  as  may  be  specified  therein.  ' 

Any  such  general  pass  may  be  revoked  by  order  of  the  chief  Customs-Authority 
by  whom  the  grant  thereof  was  authorized,  by  notice  in  writing  under  the  hand  of 
such  Authority,  delivered  to  the  Master  or  to  the  owner  of  such  steam-vessel,  or  to 
any  of  the  crew  on  board. 

1G5.  '  The  chief  Customs-Authority  may  direct  that  the  Master  of  any  coasting 
vessel  which  is  square-rigged  or  propelled  by  steam  shall  keep,  or  cause  to  be  kept, 
a  cargo-book,  stating  the  name  of  the  Master,  the  vessel,  the  port  to  which  she  be- 
longs, and  the  port  to  winch  on  each  voyage  she  is  bound. 

At  every  port  of  lading  such  Master  shall  enter,  or  cause  to  bo  entered,  in  such 
book  the  name  of  such  port,  and  an  account  of  all  goods  there  taken   on   board   of 
such  vessel,  with  a  description  of  the  packages,  and   the  quantities  and  descriptiona 
of  the  goods  contained  therein  or  stowed  loose,    and   the  names   of  the   respectivo 
shippers  and  consignees,  in  so  far  as  such  particulars  are  known  to  him. 

At  every  port  of  discharge  of  any  such  goods  such  Master  shall  enter,  or  causo 
to  be  entered,  in  such  book  the  respective  days  on  which  such  goods  or  any  of  them 
are  delivered  out  of  such  vessel. 

The  respective  times  of  departure  from  every  port  of  lading,  and  of  arrival  at 
every  port  of  discharge,  shall  in  like  manner  be  duly  entered. 

Every  such  Master  shall,  on  demand,  produce  his  cargo-book  for  the  inspection 
of  any  officer  of  Customs,  and  such  officer  shall  be  at  liberty  to  make  any  note  or 
remark  therein. 

The  chief  Customs-Authority  may,  in  the  case  of  any  vessel  the  Master  whei-eof 
has  been  directed  to  keep  a  cargo-book  under  this  section,  dispense  with  the  mani- 
fest required  under  sections  158,  159  and  160. 

16G.  Any  duly  empowered  officer  of  Customs  may  go  on  board  of  any  coasting 
vessel  in  any  port  or  place  in  British  India,  and  may  at  any  period  of  a  voyage 
search  any  such  vessel  and  examine  all  goods  on  board,  and  all  goods  then  lading 
or  •mlading,  and  may  demand  the  production  of  any  document,  which  ought  to  be 
on  board  of  any  vessel. 

The  Customs-collector  may  further  require  that  any  such  document  belonging 
to  any  coasting  vessel  then  in  port  shall  be  brought  to  him  for  inspection. 
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CHAPTER  XVI.— Offences  and  Penalties. 

167.  The  offences  meutioned  in  the  first  column  of  the  following  schedule  shall 
be  punishable  to  the  extent  mentioued  iu  the  third  column  of  the  same  with  refer- 
ence to  such  offences  respectively  : 


Offences. 


3.- 


1. — Contravening  any  rale  made  under  this  Act. 


If  any  goods  be  landed  or  shipped,  or 

if  an  attempt  be  made  to  land  or  ship  any 
goods,  or 

if  any  goods  be  brought  into  any  bay.  river, 
creek  or  arm  of  the  sea,  for  the  purpose  of 
being  landed  or  shipped, 

at  any  port  or  place  which,  at  the  date  of  such 
landing,  shipment,  attempt  or  bringing,  is 
not  a  port  for  the  landing  and  shipment  of 
goods. 

If  any  person  ship  or  land  goods,  or  aid  in  the 
shipment  or  landing  of  goods,  or  knowing- 
ly keep  or  conceal,  or  knowingly  permit  or 
procure  to  be  kept  or  concealed,  any  goods 
shipped  or  landed,  contrary  to  the  provi- 
sions of  this  Act ;  or 

if  any  person  be  found  to  have  been  on  board 
of  any  vessel  liable  to  confiscation  on  ac- 
count of  the  commission  of  an  offence  under 
No.  2  of  this  section,  while  such  vessel  is 
within  any  bay,  river,  creek  or  arm  of  the 
sea  which  is  not  a  port  for  the  landing  or 
shipment  of  goods, 

If  any  vessel  which  has  been  within  the  limits 
of  any  port  in  British  India  with  cargo  on 
board,  be  afterwards  found  in  any  port, 
bay,  river,  creek  or  arm  of  the  sea  in  Bri- 
India,  light  or  in  ballast,  and  if  the 
Master  be  unable  to  give  a  due  account  of 
the  Customs-port  where  such  vessel  law- 
fully discharged  her  cargo, 

If  any  goods  are  put.  without  the  authority  of 
the  proper  officer  of  Customs,  on  board  of 
any  tug-steamer  or  pilot-vessel  from  any 
sea-going  vessel  inward-bound  ;  or 

if  any  goods  are  put,  without  such  authority, 
out  of  any  tog-steamer  or  pilot-vessel  for 
the  purpose  of  being  put  on  board  of  any 
such  vessel  outward-bound  ;  or 

if  any  goods  on  which  drawback  has  been 
granted  arc  put.  without  6uch  authority, 
on  hoard  of  ai.y  icror  pilot-vessel 

for  the  purpose  of  being  re-landed, 

If  any  Teste]  arriving  at,  or  departing  from, 
any  Customs-port  fails,  when  so  required 
under  section  17.  to  bring-to  at  any  such 
station  as  has  been  appointed  by  the  chief 
Customs- Authority  for  the  boarding  or 
landing  of  an  officer  of  Customs, 


i.- 


l.~ 


Section  of 

this  Act  to 

which  offence 

has  reference 


General 


11 


General 


11 


11 


11 


} 


17 


Penalties. 


Penalty    not    exceeding     five 

hundred  rupees, 
such  goods  shall  be  liable  to 

confiscation. 


such  person  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees. 


such  vessel  shall   be  liable  ta 
confiscation. 


such  goods  shall  be  liable  to 
confiscation,  and  the  Master 
of  every  such  tug-steamer  of  S 
pilot-vessel  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees. 


the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees. 
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Offences  and  Penalties — c/mtd. 


Offences. 


7. 


3 


If  any  vessel  arriving  at  any  Cnstom*-port, 
after  .having  come  to  its  proper  place  of 
mooring  or  unlading,  removes  from  such 
place,  except  with  the  authority  of  the 
Conservator,  obtained  in  accordance  with 
the  provisions  of  the  Indian  Ports  Act, 
187o,  or  other  lawful  authority,  to  some 
other  place  of  mooring  or  unlading,  or 

if  any  vessel  not  brought  into  port  by  a  Pilot 
be  not  anchored  or  moored  in  accordance 
with  any  direction  of  the  chief  Customs- 
Authority  under  section  17, 

If  any  goods,  the  importation  or  exportation 
of  which  is  for  the  time  being  prohibited 
or  restricted  by  or  under  Chapter  IY  of  this 
Act,  be  imported  into  or  exported  from 
British  India  contrary  to  such  prohibition 
or  restriction  ;  or 

if  any  attempt  be  made  so  to  import  or  ex- 
port any  such  goods  :  or 

if  any  such  goods  be  found  in  any  package 
produced  to  any  officer  of  Customs  as  con- 
taining no  such  goods  ;  or 

if  any  such  goods,  or  any  dutiable  goods  be 
found  either  before  or  after  landing  or  ship- 
ment to  have  been  concealed  in  any  manner 
on  board  of  any  vessel  within  the  limits  of 
any  port  in  British  India  ;  or 

if  any  goods,  the  exportation  of  which  is  pro- 
hibited or  restricted  as  aforesaid,  be  brought 
to  any  wharf  in  order  to  be  put  on  board 
of  any  vessel  for  exportation  contrary  to 
such  prohibition  or  restriction, 

■K  upon  an  application  to  pass  any  goods 
through  the  Custom-house,  any  person  not 
being"  the  owner  of  such  goods,  and  not 
having  proper  and  sufficient  authority  from 
the  owner,  subscribes  or  attests  any  docu- 
ment relating  to  any  goods  on  behalf  of 
such  owner, 
10# If  any  goods,  on  the  entry  of  which  for  re- 
export drawback  has  been  paid,  are  not 
duly  exported  or  are  unshipped  or  rclanded 
at  any  Customs-port  (not  having  been  duly 
relandcd  or  discharged  under  th«  provisions 
of  this  Act). 


in- 


sertion of 

this  Act  to 

which  offence 

has  reference. 


17 


18  &  19 


General 


42&43 


Penalties. 


the  Master  of  sucb  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding five  hundred  rupees, 
and  the  vessel,  if  not  en- 
tered, shall  not  be  allowed 
to  enter  until  the  penalty  is 
paid. 


such  goods  shall  be  liable  to- 
confiscation;  and 

any  person  concerned  in  any 
such  offence  shall  be  liable 
to  a  penalty  not  exceeding 
three  times  the  value  of  the 
goods,  or  not  exceeding  one 
thousand  rupees. 


such  person  shall  be  liable  to* 
a  penalty  not  exceeding  one 
thousand  rupees. 


sucb  goods,  together  with  any 
vessel  used  in  so  unshipping 
or  relandiug  them,  shall  be 
liable  to  confiscation  ; 

and  the  Master  of  the  vessel 
from  which  such  goods  are 
so  unshipped  or  rclandedy 
and  any  person  by  whom  or 
by  whose  orders  or  means- 
such  goods  are  so  unshipped 
or  relandcd,  or  who  aids  or 
is  concerned  in  such  unship- 
ping or  relanding,  shall  be 
liable  to  a  penalty  not  ex- 
ceeding three  times  the  valuer 
of  such  goods,  or  not  exceed- 
ing one  thousand  rupees. 
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Offences  axd  Penalties — contd. 


Offences. 


11. — If  any  wine,  spirit,  provisions  or  stores  l>e 
not  laden  on  board  of  the  vessel  on  board 
of  which  they  should  nnder  the  provisions 
of  sections  45,  40.  47,  or  48  be  laden,  or  be 
unladen  from  such  vessel  without  the  per- 
mission of  the  proper  officer  of  Customs. 

12. — If  any  goods  be  entered  for  drawback,  which 
are  of  less  value  thau  the  amount  of  the 
drawback  claimed, 

13. — If.  in  any  river  or  port  wherein  a  place  has 
been  fixed  under  section  53  by  the  Local 
Government,  any  vessel  arming  pusses 
beyond  such  place,  before  delivery  of  a 
manifest  to  the  pilot,  officer  of  Customs,  or 
other  person  duly  authorized  to  receive  the 
same,  or 

If.— If  the  Master  of  any  vessel  arriving  which 
remains  outside  or  below  any  place  ft  >  fixed 
wilfully  omits,  for  the  space  of  twenty-four 
hours  after  anchoring,  to  deliver  a  manifest 
as  required  by  this  Act. 

15. — If.  after  any  vessel  arriving  has  entered  any 
Customs-port  in  which  a  place  has  not  been 
fixed  under  section  53,  the  Master  of  such 
vessel  wilfully  omits,  for  the  space  of 
twenty-four  hours  after  anchoring,  to  de- 
liver a  manifest  as  required  by  this  Act. 

10. — If  any  manifest  delivered  uuder  sections  53. 
B4,  00,  63  or  66  is  not  signed  by  the  person 
delivering  the  same  and  is  not  in  the  form 
or  does  not  contain  the  particulars  required 
by  section  55  or  63,  as  the  case  may  be,  in 
so  far  as  such  particulars  are  applicable  to 
the  ship,  cargo  and  voyage  ;  or 
if  any  manifest  so  delivered  does  not  contain 
a  specification  true  to  the  best  of  such  per- 
son's knowledge  of  all  goods  imported  or  to 
be  exported  in  such  vessel. 

17. — If  any  goods  entered  in  the  import  manifest 
of  a  vessel  are  not  found  on  board  of  the 
vessel;  or 
if  the  quantity  so  found  is  short,  and  if  such 
deficiency  is  not  accounted  for  to  the  satis- 
faction of  the  officer  in  charge  of  the  Cus- 
tom-house ; 


18.— If  any  person  required  by  this  Act  to  receive 
a  manifest  from  any  Master   of 

•  do,  or  fails  to  countersign  the 
same  nr  to  enter  thereon  the  particulars  re- 
ferred to  in  section  '■>*'>, 

19. — If  bulk  be  broken  in  any  vessel  previous  to 
the  grant  by  the  Customs-collector,  of  an 
order  for  entry  inwards  or  a  special  pass 
permitting  bulk  to  l>c  broken. 


Section  of 

this  Act  to 

which  offence 

has  reference 


41&48 


50 


63 


51 


55  6c  63 


55  i:  64 


J 


53,  54  Sc  o0 


57  fc  99 


Penalties. 


such  wine,  spirit,  provisions  or 
stores  shall  be  liable  to  con- 
fiscation. 


such  goods  shall  be  liable  to 
confiscation. 

the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees. 


such  Master  shall  be  liable  to 
a  penalty  not  exceeding  oao 
thousand  rupees. 


ditto 


ditto. 


the  person  delivering  euch 
manifest  shall  be  liable  to  a 
penalty  not  exceeding  one 
thousand  rupees. 


the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not 
exceeding  twice  the  amount 
of  duty  chargeable  on  thew, 
missing  or  deficient  goods,  if  1 
they  be  dutiable  and  the  duty 
leviable  thereon  can  be  as- 
certained, or  otherwise  to  a 
penalty  not  exceeding  five 
hundred  rupees  for  "every 
missing  or  deficient  package 
or  separate  article. 

such  person  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees. 


the  Master  of  such  vessel  shall 

be  liabie  to  a  penalty   not 

iiug  one   thousand  rn- 


78 


ACT  No.  VIII  OF  1878. 


[  Record 


Offences  and  Penalties—  eontd. 


Offences. 


Section  of 

this  Act  to 

which  offence 

has  reference. 


Penalties. 


20. — If  any  bill  of  lading  or  copy  required  under 
section  58  is  false  and  the  Master  is  unable 
to  satisfy  the  Customs-collector  that  he  was 
not  aware  of  the  fact;  or  if  any  such  bill  or 
copy  has  been  altered  with  fraudulent  in- 
tent; or 

if  the  goods  mentioned  in  any  such  bill  or 
copy  have  not  been  bona,  fide  shipped  as 
shewn  therein;  or 

if  any  such  bill  of  lading  or  any  bill  of  lading 
of  which  a  copy  is  delivered,  has  not  been 
made  previously  to  the  departure  of  the 
vessel  from  the  place  where  the  goods  re- 
ferred to  in  such  bill  of  lading  were  ship- 
ped; or 

if  any  part  of  the  cargo  has  been  staved,  des- 
troyed or  thrown  overboard;  or  if  any  pack- 
age has  been  opened,  and  such  part  of  the 
cargo  or  such  package  be  not  accounted  for 
to  the  satisfaction  of  the  Customs-collector, 
21. — If  any  Master  of  a  vessel  attempts  to  depart 
without  a  port-clearance, 

22. — If  any  vessel  actually  departs  without  a  port- 
clearance, 


23. — If  any  pilot  takes  charge  of  any  vessel  pro- 
ceeding to  sea,  notwithstanding  that  the 
Master  of  such  vessel  docs  not  produce  a 
port- clearance, 

24. — If  any  Master  of  a  vessel  refuses  to  receive 
on  board  an  officer  of  Customs  deputed 
i   under  section  57, 


25. — If  any  Master  of  a  vessel  refuses  to  receive  on 
board  one  servant  of  such  officer,  or  to  pro- 
vide such  officer  and  servant  with  suitable 
shelter  and  accommodation,  and  with  a  due 
allowance  of  fresh  water,  aijfl  with  the 
means  of  cooking  on  board. 

26. — If  any  Master  of  a  vessel  refuses  to  allow 
such  vessel,  or  any  box,  place  or  closed  re- 
ceptacle in  such  vessel,  to  be  searched  when 
so  required  by  an  officer  of  Customs  bear- 
ing a  written  order  to  search  ;  or 
if  an  officer  of  Customs  places  any  lock,  mark 
or  seal  upon  any  goods  in  a  vessel,  and 
such  lock,  mark  or  seal  is  wilfully  opened 
altered  or  broken,  before  due  delivery  of 
such  goods  ;  or 
if  any  such  goods  arc  secretly  conveyed  away; 


58 


62 
62 

62 

68 


68 


69 


the  Master  of  the  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees. 


such  Master  shall  be  liable  t? 
a  penalty  not  exceeding  five 
hundred  rupees. 

the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not 
exceeding  one  thousand  ru- 
pees. 

such  pilot,  on  conviction  be- 
fore a  Magistrate,  shall  be 
liable  to  fine  not  exceeding 
one  thousand  rupees. 

such  Master  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees  for  each  day 
during  which  such  officer  is 
not  received  onboard;  and 
the  vessel  if  not  entered 
shall  not  be  allowed  to 
enter  until  such  penalty  is 
paid. 

such  Master  shall,  in  each  such 
case,  be  liable  to  a  penalty 
not  exceeding  five  hundred 
rupees. 


the  Master  of  such  vessel  shal  1 
be  liable,  upon  conviction  be- 
fore a  Magistrate,  to  a  line 
not  exceeding  one  thousand 
rupees. 
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Offexces  and  Penalties — contd. 


Offences. 


if  any  hatchway  or  entrance  to  the  hold  of  a 
!,  after  having  been  fastened  down  by 
an  officer  of  Customs,  is  opened  without 
his  pei mission. 
27. — If  the  Master  of  any  vessel  laid  up  by  the 
withdrawal  of  the  officer  of  Customs  shall, 
before  application  is  made  by  him  for  an 
officer  of  Customs  to  superintend  the  re- 
ceipt of  cargo,  cause  or  suffer  to  be  put  on 
board  of  such  vessel  any  goods  whatever, 
in  contravention  of  Section  70, 


23. — If  any  Master  of  a  vessel  in  any  case  other 
than  that  provided  for  by  No.  27  causes  or 
suffers  any  goods  to  be  discharged,  shipped, 
or  water-borne  contrary  to  any  of  the  pro- 
visions of  section  70,  72  or  7o, 

29. — If  when  a  boat-note  is  required  by  section 
y  goods  water-borne  for  the  purpose 
of  being  landed  from  any  vessel,  and  ware- 
housed or  passed  for  importation,  or  of 
being  shipped  for  exportation,  be  found 
without  such  note  :  or 
if  any  woods  are  found  on  board  any  boat  in 
excess  of  such  boat-note  whether  such  goods 
are  intended  to  be  landed  from,  or  to  be 
shipped  on  board  of,  any  vessel, 

30. — If  any  person  refuses  to  receive,  or  fails  to 
sign,  or  to  note  the  prescribed  particulars 
upon,  any  boat-note,  as  required  by  section 
76.  or  if  any  Master  or  officer  of  a  vessel 
receiving  the  same  fails  to  deliver  it  when 
required  so  to  do  by  any  officer  of  Customs 
authoiized  to  make  such  requisition. 

31. — If  any  goods  are,   without  permission,  ship- 
ped or  water-borne  to  be   shipped  or  are 
landed  except  from  or  at  a  wharf  or  other 
place  duly  appointed  for  the  purpose  ;  or 
if  any  goods   water-borne  for   the  purpose  of 
beine  landed   or  shipped   are  not  landed  or 
shipped  without  unnecessary  delay  ;  or 
if  the   boat  containing   such  goods   be  found 
out  of  the   proper  track  between  th 
and  the  wharf  or  other  proper  place  of  land- 
ing or  shipping,    and  such  deviation  be  not 
accounted   for   to   the   satisfaction   of  the 
-collector ;  or 
if  any  goods  are  transhipped  contrary  to   the 
provisions  of  section  78. 

32. — If.  after  the  issue  of  a  notification  under  sec- 
tion 79  with  regard  to  any  port,   ai,  • 
are  found  within  the  limits  of  mi^Ii 
board  of  any  boat  not  duly  licensed  and  re- 
gistered, 


Section  of 

this  Act  to 

which  offence 

has  reference. 


70 


70,  72  &  75 


76 


76 


73 


J 


78 
79 


Penalties. 


each  Master  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees,  and  tlve 
goods,  if  protected  by  a  pass, 
shall  be  liable  to  be  "re-land- 
ed for  examination  at  the 
expense  of  the  vessel,  and, 
if  not  protected  by  a  pass 
shall  be  liable  to  confiscation. 

such  Master  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees  ;  and  all 
goods  so  discharged,  shipped, 
or  water-borne  shall  be  lia- 
ble to  confiscation. 

such  goods  shall  be  liable  to 
confiscation:  and  the  person 
by  whose  authority  the  goods 
are  being  landed  or  shipped, 
and  the  person  in  charge  of 
the  boat,  shall  each  be  liable 
to  a  penalty  not  exceeding 
*wice  the  amount  of  duty  (it 
a         leviable   oa    the  said 

goods. 

such  person,  master  or  officer 
shall  be  liable  to  a  penalty 
not  exceeding  five  hundred 
rupees. 


such  goods  shall  be  liable  to 
confiscation ;  and  the  person 
by  whose  authority  th?-  .roods 
are  shipped,  landed,  water- 
borne,  or  transhipped,  and 
the  person  in  charge  of  th^ 
1  employed  conveying! 
them,  shall  each  be  liable  to 
a  penalty  not  exceeding  twice 
the  amount  of  the  duty  (if 
any)  leviable  on  such  goods. 


such   goods,  unless  they  are 
'1  by  a  special    permit 
from   the  i  i lector, 

shall  be  liable  to  confiscation, 
and  the  owner  or  the  persou 
in  charge  of  the  boat  shall  be 
liable  to  a  penalty  not  ex- 
(j  one  hundred  rupees. 
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•Offences. 


33. — If  any  Mastei  of  a  vessel  discharges  or  suffers 
to  be  discharged  any  goods  not  duly  enter- 
ed in  the  manifest  of  such  ves 

34.—  If  any  goods  are  found  concealed  in  any 
place,  box  or  el  used  receptacle  in  any  ves- 
sel, and  are  not  duly  accounted  for  to  the 
satisfaction  of  the  officer  in  charge  of  the 
Custom-house. 

35. — If  any  goods  are  found  on  board  in  excess  of 
those  entered  in  the  manifest,  or  not  cor- 
responding with  the  specification  therein 
contained, 

36. — If,  after  any  poods  have  been  landed  and  be- 
fore they  have  been  passed  through  the 
Custom-house,  the  owner  removes  or  at- 
tempts to  remove  them,  with  the  intention 
of  defrauding  the  revenue, 


37. — If  it  be  found,  when  any  goods  are  entered 
at,  or  brought  to  be  passed  through,  a  Cus- 
tom-house, either  for  importation  or  export- 
ation, that 

(a)  the  packages  in  which  they  are  con- 
tained differ  widely  from  the  description 
given  in  the  bill  of  entry  or  application  for 
passing  them  ;  or 

(b)  the  contents  thereof  have  been  wrong- 
ly described  in  such  bill  or  application  as 
regards  the  denominations,  characters  or 
conditions  according  to  which  such  goods 
are  chargeable  with  duty,  or  are  being  im- 
ported or  exported  ;  or 

(c)  the  contents  of  such  packages  have 
been  mis-stated  in  regard  to  sort,  quality, 
quantity  or  value  ;  or 

(d)  goods  not  stated  in  the  bu  of  entry 
or  application  have  been  concealed  in,  or 
mixed  with,  the  articles  specified  therein, 
or  have  apparently  been  packed  so  to  deceive 
the  officers  of  Customs, 

and  such  circumstance  is  not  accounted  for 
to  the  satisfaction  of  the  Customs-collector, 
3S. — If,  when  goods  are  passed  by  tale  or  by  pack- 
age, any  omission  or  misdescription  I 
tending  to  injure  the  revenue  be  discovered, 


Section  of 

this  Act  to 

which  offence 

has  reference 


65  &  82 
General 

S5&82 

8G&87 


87  &  137 


8G  &  91 


Penalties. 


such  Master  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees. 

such  goods  shall  be  liable  to 
confiscation, 


such  goods  shall  be  liable   to 

confiscation,  or  to  be  charged 

with  such  increased  rates  of 

duty  as  the   chief   officer   of 

;ns  directs. 

such  goods  shall  be  liable  to 
confiscation;  or 

if  the  poods  cannot  be  recover- 
ed, the  owner  shall  be  liable, 
in  addition  to  full  duty,  to  a 
penalty  not  exceeding  twice 
the  amount  of  such  duty,  if 
the  goods  be  dutiable  and  the 
duty  leviable  thereon  can  be 
ascertained;  or,  otherwise  to 
a  penalty  not  exceeding  one 
thousand  rupees  for  every 
missing  or  deficient  package 
•r  separate  article. 

such  packages,  together  with 
the  whole  of  the  goods  con- 
tained therein,  shall  be  liable 
to  confiscation,  and 

every  person  concerned  in  any 
such  offence  shall  be  liable 
to  a  penalty  not  exceeding 
one  thousand  rupees. 


the  person  guilty  of  such  omis- 
sion or  misdescription  shall 
be  liable  to  a  penalty  > 
ceeding  ten  t  imesthe  amount 
of  duty  which  might  have 
been  lost  to  Governme 
such  omission  or  mis-descrip- 
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n  of 
this  Act  to 
which  offence' 
has  reference.' 


Penalties. 


39. — If,  without  entry  duly  made,  any  goods  are 
taken  or  passed  out  cf  any  Custom-house  or 
wharf, 


40. — If  any  prohibited  or  dutiable  goods  are  found, 
either  before  or  after  l&niing,  concealed  in 
any  passenger's 


41. — If  any  goods  entered  to  be  warehoused  are 
carried  into  the  warehouse,  unless  with  the 
authority,  or  uncle-  the  care,  of  the  proper 
officers  of  Customs,  and  in  such  manner, 
by  such  persons,  within  snch  time,  and 
by  such  roads  or  ways,  as  such  officers 
direct, 

42. — If  any  goods  entered  to  be  warehoused  are 
not  duly  warehoused  in  pursuance  of  such 
entry,  or  are  withheld,  or  removed  from  any 
proper  place  of  examination  before  they 
have  been  examined  and  certified  by  the 
proper  officer, 

43. — If  any  warehoused  goods  be  not  warehoused 
in  accordance  with  sections  94  and 

44. — If  the  licensee  of  any  private  warehouse 
licensed  under  this  Act  does  not  open  the 
same  sired  so  to  do  by  any  officer 

entitled  to  have  access  thereto,  or,  upon  de- 
mand made  by  any  such  officer  refuses 
access  tc  any  such  officer, 

15. — If  the  keeper  of  any  public  warehouse,  or  the 
licensee  of  any  private  warehouse,  neglects 
fw  the  goods  warehoused  therein,  so 
that  easy  access  may  be  had  to  every  pack- 
age and  parcel  thereof, 

4G. — If  the  owner  of  any  warehoused  goods,  or  any 
person  in  the  employ  of  such  owner  cland- 
estinely opens  any  warehouse,  or,  except  in 
presence  of  the  proper  officer  of  Customs, 
gains  ac     ss  to  his  goods, 

47. — If  any  wa  housed  good-  are  opened  in  con- 
travene.: n  of  t;  as  of  section  98 ;  or 
if  any  alteration  1  -  ich  goods  or  in 
the  packing  thereof,  except  as  provided  in 
sectiou  100, 

48. — If  any  goods  lodged  in  a  private  warehouse 
are  found  at  the  time  of  delivery  therefrom 
to  be  deficient,  and  such  deficiency  is  not 
due  solely  ullage  or  wastage,  as  allowed 
under  sections  116  and  117. 
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tion,  unless  it  be  proved  to 
the  satisfaction  of  the  officer 
in  charge  of  the  Custom- 
house that  the  variance  was 
accidental. 

the  person  so  taking  or  passing 
such  goods  shalH  in  every 
such  case,  be  liable  to  a 
penalty  not  exceeding  five 
hundred  rupees,  and 
?oods  shall  be  liable  to  con- 
fiscation. 

such  passenger  shall  be 
to  a  penalty  not  exceeding 
five  hundred  rupees,  and  such 
goods  shall  be  liable  to  con- 
fiscation. 

such  goods  shall  be  liable  to 
confiscation,  and  any  person 
so  carrying  them  shall  be 
liable  to  a  penalty  not  exceed- 
ing one  thousand  rupees. 


such  goods  shall  be  deemed 
not  to  have  been  duly  ware- 
housed, and  shall  be  liable  to 
confiscation. 


such  goods  shall  be  liable  to 
confiscation. 

such  licensee  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees,  and  shall 
further  be  liable  to  have  his 
license  forthwith  cancelled. 

such  keeper  or  licensee  shall, 
for  every   such  neglect,   be 
liable  to  a  penalty  not  excee^-v 
ing  fifty  rupees. 

such  owner  or  person  shall,  in 
every  such  case,  be  liable  to 
a  penalty  not  exceedirig  one 
thousand  rupees. 

such  goods  shall  be  liable  to 
confiscation. 


the  licensee  of  such  warehouse 
shall,  unless  the  deficiency  be 
accounted  for  to  the  satisfac- 
tion of  the  Customs-collector, 
be  liable  to  a  penalty  equal 
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Offences. 


49. — If  the  keeper  of  any  public  warehouse,  or  the 
licensee  of  any  private  warehouse,  fails,  on 
the  requisition  of  any  officer  of  Customs,  to 
produce  any  goods  which  have  been  deposit- 
ed in  such  warehouse,  and  which  have  not 
been  duly  cleared  and  delivered  therefrom. 
and  is  unable  to  account  for  such  failure  to 
the  satisfaction  of  the  Customs-collector. 

DO. — If  any  goods,  after  being  duly  warehoused, 
are  fraudulently  concealed  in,  or  removed 
from,  the  warehouse,  or  abstracted  from 
any  package,  or  transferred  from  one  pack- 
age to  another,  or  otherwise,  for  the  purpose 
of  illegal  removal  or  concealment, 

51, — If  any  goods  lodged  in  a  private  warehouse 
are  found  to  exceed  the  registered  quantity, 


52. — If  any  goods  be  removed  from  the  warehouse 
in  which  they  were  originally  deposited, 
except  in  the  presence,  or  with  the  sanction, 
of  the  proper  officer,  or  under  the  proper 
authority  for  their  delivery, 

53. — If  any  person  illegally  takes  any  goods  out 
of  any  warehouse  without  payment  of 
duty,  or  aids,  assists  or  is  concerned  there- 
in, 

54. — If  any  person  contravenes  any  rule  regard- 
ing the  process  of  transhipment  made  by 
the  Local  Government,  or 
any  prohibition  or  order  relating  to  tranship- 
ment notified  by  the  Governor- General  in 
Council,  or 
tranships  goods  not  allowed  to  be  transhipped, 

55.. — If  any  goods  be  taken  on  board  of  any  vessel 
at  any  Customs-port  in  contravention  of 
section  136, 
J  j. — If  any  goods  not  notified  in  a  duly  passed 
shipping-bill  are  taken  on  board  of  any 
vessel,  contrary  to  the  provisions  of  section 
137. 

57. — If  any  goods  specified  in  the  manii  tst  of  any 
-vessel,  or  in  any  shipping-bill,  are  viot  duly 
shipped  before  the  departure  of  such  vessel, 
or  are  relanded  ; 
and  notice  of  such  short  shipment  or  reland- 
ing  be  not  given  as  required  by  section  140, 

58. — If  any  goods  duly  shipped  on  board  of  any 
vessel  be  landed,  except  under  section  141, 
142  or  143,  at  any  place  other  than  thai;  for 
which  they  have  been  cleared, 
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to  five  times  the  duty  charge- 
able on  the  goods  so  deficient, 
such  keeper  or  licensee  shall, 
for  every  such  failure,  be  li- 
able to  pay  the  duties  due  on 
such  goods,  and  also  a  penalty 
not  exceeding  fifty  rupees  in 
respect  of  every  package  or 
parcel  so  missing  or  deficient. 

such  goods  shall  be  liable  to 
confiscation,  and  any  person 
concerned  in  any  such  offence 
shall  be  liable  to  a  penalty 
not  exceeding  one  thousand 
rupees. 

such  excess,  unless  accounted 
for  to  the  satisfaction  of  the 
officer  in  charge  of  the  Cus- 
tom-house, shall  be  charged 
with  five  times  the  ordinary 
duty  thereon. 

such  goods  shall  be  liable  to 
confiscation,  and  any  person 
so  removing  them  shall  be 
liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees. 

such  person  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees. 

such  person  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rupees ;  and  any 
goods  in  respect  of  which 
such  offence  has  been  com- 
mitted shall  be  liable  to  con- 
fiscation. 

the  Master  of.  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees. 

the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding fifty  rupees  for  every 
package  of  such  goods. 

the  owner  of  such  goods  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  hundred  rupees  : 
and  such  goods  shall  be  liable 
to  confiscation. 

the  Master  of  such  vessel  shall, 
unless  the  landing  be  ac- 
counted for  to  the  satisfac- 
tion of  the  Customs-collectQjf 
be  liable  to  a  penalty  not  ex. 
ceeding  three  times  the  value 
of  such  goods  so  landed. 
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69. — If  any  goods  on  account  of  which  drawback 
has  been  paid  be  not  found  on  board  of  any 
vessel  referred  to  in  section  142, 


60. — If  any  person,  without  a  special  pass  from 
any  officer  of  excise  at  the  place  of  export- 
ation, relands  or  attempts  to  reland  any 
spirits  shipped  for  exportation, 

CI. — If  any  person  wilfully  contravenes  any  rule 
relating  to  spirits  made  under  section  155, 


62.— If.  in  contravention  of  any  rules  made  under 
section  157.  any  goods  are  taken  into,  or  put 
out  of,  or  carried  in,  any  coasting  vessel ;  or 
if  any  such  rules  be  otherwise  infringed, 

63. — If,  contrary  to  any  such  rules,  any  coasting 
il  touches  at  any  Foreign  port,  or  de- 
viates from  her  voyage,  unless  forced  by 
unavoidable  circumstances  ;  or 
if  the  Master  of  any  such  vessel  which  has 
touched  at  a  Foreign  port  fails  to  declare 
the  same  in  writing  to  the  Customs-collector 
at  the  Customs-port  at  which  such  vessel 
afterwards  first  arrives, 


64. — If  in  the  case  of  any  coasting  vessel  any  of 
the  provisions  of  section  158,  159  or  loO  are 
not  complied  with, 

C5. — If  the  person  executing  any  bond  given  under 
section  161  fail  to  produce  the  certificate 
mentioned  in  the  same  section,  or  to  show 
sufficient  reason  foi  its  non-production, 


66.— If  the  Master  of  any  coasting  vessel  violates 
any  of  the  conditions  under  which  a  general 
puss  for  such  vessel  has  been  granted. 

C7. — I:  contravenes 

any  of  the  provisions  of  section  166, 

68.— If  upon  examination,  any  package  entered  in 
the  cargo-book  required  by  section  166,  as 
containing  dutiable  goods,  hs  found  not  to 
con-  :  >ods  :  or 
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the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding the  entire  value  of 
6uch  goods  unless  the  fact  be 
accounted  for  to  the  satisfac- 
tion of  the  Customs-collector. 

such  person  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees. 

such  person  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees  ; 

and  all  such  spirit  shall  be  lia- 
ble to  confiscation. 

the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees. 


the  Master  of  such  vessel  shall 
be  liable  to  a  penalty  not  ex- 
ceeding one  thousand  rupees ; 
and  if  any  goods  liable  to  ex- 
port duty  have  been  landed 
from,  or  any  goods  liable  to 
import  duty  have  been  ship- 
pedin,  such  vessel  at  such  Fo- 
reign port  such  Master  shall 
further  be  liable  to  a  penalty 
not  exceeding  three  times 
the  duty  which  would  have 
been  leviable  on  such  goods 
if  they  had  been  exported 
from  or  imported  at*a  Cus- 
toms port  to  or  from  Foreign 
port,  as  the  case  may  be. 

the  Master  of  such  vessel  shall 
in  each  such  case  be  liable  to 
a  penalty  not  exceediug  five 
hundred  rupees. 

such  person  shall  be  bound  fc> 
pay  a  penalty  equal  to  do. 
the  amount  of  Customs-duties 
which  would  have  been 
chargeable  on  the  export-car- 
go of  the  vessel  had  she  been 
declared  to  be  bound 'to  a 
Foreign  port. 

such  Master  shall  be  liable  to 
a  penalty  not  exceeding  one 
thousand  rup> 

such  Master  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees. 

such  package,  with  the  con- 
tents, shall  be  liable  to  con- 
fiscation. 
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if  any  package  is  found  to  contain  dutiable 
goods  not  entered,  or  not  entered  as  such, 
in  such  book, 
69. — If  the  Master  of  any  coasting  vessel  required 
under  section  1G5  to  keep  a  cargo  book  fails 
correctly  to  keep,  or  to  cause  to  be  kept, 
such  book,  or  to  produce  the  same  on  de- 
mand ;  or 

if  at  any  time  there  be  found  on  board  of  any 
such  vessel  any  goods  not  entered  in  such 
book  as  laden,  or  any  goods  noted  as  deli- 
vered; or 

if  any  goods  entered  as  laden  and  not  noted 
as  delivered,  be  not  on  board. 
70. — If,  contrary  to  the  provisions  of  this  or  any 
other  law  for  the  time  being  in  force  relat- 
ing to  the  Customs,  any  goods  are  laden  on 
board  of  any  vessel  in  any  Customs-port 
and  carried  coastwise  ;  or 

if  any  goods  which  have  been  brought  coast- 
wise  are  so  unladen  in  any  such  port  ;  or 

if  any  goods  are  found  on  board  of  any  coast- 
ing vessel  without  being  entered  in  the 
manifest  or  cargo  book  or  both  (as  the  case 
may  be)  of  such  vessel, 
71. — If  the  Master  of  any  coasting  vessel  refuses 
to  bring  any  document  to  the  Customs- 
collector  when  so  required  under  section  166. 
72. — If  any  person  makes  or  signs,  or  uses,  any 
declaration  or  document  used  in  the  trans- 
action of  any  business  relating  to  the  Cus- 
toms, knowing  such  declaration  or  document 
to  be  false  in  any  particular  ;  or  counterfeits, 
falsifies  or  fraudulently  alters  or  destroys 
r,ny  such  document,  or  any  seal,  signatnre, 
initials  or  other  mark,  made  or  impressed 
by  any  officer  of  Customs  in  the  transaction 
of  any  business  relating  to  the  Customs  ;  or 

being  required  under  this  Act  to  produce  any 
document,  refuses  or  neglects  to  produce 
such  document  ;  or 

being  required  under  this  Act  to  answer  any 
question  put  to  him  by  an  officer  of  Customs, 
does  not  truly  answer  such  question, 
73. — If  any  person  on  board  of  any  vess  :1  or  boat 
in  any  Customs-port,  or  who  Lsls  landed 
from  any  such  vessel  or  boat,  upt^a  being 
"asked  by  any  such  officer  whether  he  has 
dutiable  or  prohibited  goods  about  his  per- 
son or  in  his  possession,  declares  that  he 
has  not,  and  if  any  such  goods  are,  after 
such  denial,  found  about  his  person,  or  in 
his  possession, 
74. — If  any  officer  of  Customs  requires  any  person 
to  be  searched  for  dutiable  or  prohibited 
goods,  or  to  be  detained,  without  having 
reasonable  ground  to  believe  that  he  has 
such  goods  about  his  person,  or  has  been 
guilty  of  an  offence  relating  to  the  Customs, 
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such  Master  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees. 


such  goods  shall  be  liable  to 
confiscation,  and  the  Master 
of  such  vessel  shall  be  liable 
to  a  penalty  not  exceeding; 
five  hundred  rupees. 


such  Master  shall  be  liable'  to 
a  penalty  not  exceeding  two 
hundred  rupees. 

such  person  shall  on  convic- 
tion of  any  such  offence  be- 
fore a  Magistrate  be  liablp  to 
a  fine  not  exceeding  ono 
thousand  rupees. 


such  goods  shall  be  liable  to 
contication,  and  such  person 
shall  be  liable  to  a  penalty 
not  exceeding  three  times 
the  value  of  such  goods. 


such  officer  shall,  on  convic- 
tion before  a  Magistrate,  be 
liable  to  a  fine  not  exceeding 
five  hundred  rupees. 
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75. — If  any  officer  of  Customs,  or  other  person 
duly  employed  for  the  prevention  of  smug- 
gling, is  guilty  of  a  wilful  breach  of  tbe 
provisions  of  this  Act, 


76. — If  any  officer  of  Customs,  or  other  person  duly 
employed  for  the  prevention  of  smu. 
practises,  or  attempts  to  practise,  anj 
for  the  purpose  of  injuring  the  Customs- 
revenue,  or  abets  or  connives  at  any  such 
fraud,  or  any  attempt  to  practise  any  such 
fraud. 

77. — If  any  Police-officer,  whose  duty  it  is  under 
section  180,  to  send  a  written  notice  or 
cause  goods  to  be  conveyed  to  a  Custom- 
house, neglects  so  to  do, 

78. — If  any  person  intentionally  obstructs  any 
officer  of  Customs  or  other  person  duly  em- 
ployed for  the  prevention  of  smuggling,  in 
the  exercise  of  any  powers  given  under  this 
Act  to  such  officer  or  person, 


79. — If  any  officer  of  customs  except  in  the  dis- 
cbarge in  good   faith  of   his  duty   as   such 
officer,  discloses  any  particulars  learned  by 
him  in  his  official  capacity  in  respoct  of  any 
Is,  or  shows  any   samples  delivered   to 
in  such  capacity,  or  if  any   officer   of 
■ms  except  as  permitted  by  this   Act. 
parts  with  the   possession  of  any  samples 
vered  to  him  in  his  official  capacity, 
80. — If  any  person,  without  the  approval   of   the 
ins-collector  under  Section   202.   acts 
as  an  agent  for  the  transaction  of  business 
as  therein  mentioned, 


Section  of 

this  Act  to 

which  offence 

has  reference. 


General 


General 


ISO 


General 


195 


202 


Penalties. 


such  officer  or  person  shall,  on 
conviction  before  a  I 
trate,  be  liable  to  simple 
imprisonment  for  any  term 
not  exceeding  two  years,  or 
to  fine,  or  to  both. 

Ditto        ditto. 


such  officer  shall,  on  convic- 
tion before  a  Magistrate,  be 
liable  to  a  penalty  not  ex- 
ceeding one  hundred  rnpees. 

such  person  shall  on  convic- 
tion before  a  Magistrate,  be 
liable  to  inprisoument  for 
any  term  not  exceeding  sis 
months,  or  to  a  fine  not  ex- 
ceeding one  thousand  rupees, 
or  to  both. 

he  shall  be  liable  to  a  penalty 
not  exceeding  one  thousand 
rupees. 


such  person  shall  be  liable  to 
a  penalty  not  exceeding  five 
hundred  rupees. 


Nothing  in  the  second  column  of  the  above  schedule  shall  be  deemed  to  havo 
the  force  of  law.  ■•■ 

168.  The  confiscation  of  an j  goods  under  >Jiis  Act  includes  auy  package  in 
■which  they  are  found,  and  all  the  other  contents  ^hereof. 

Every  vessel,  cart  or  other  means  of  conveyance,  and  every  horse  or  other 
animal  used  in  the  removal  of  any  goods  liable  to  confiscation  under  this  Act  shall 
iu  like  ruanuer  be  liable  to  confiscation. 

The  confiscation  of  auy  Tone]  under  this  Act  iucludes  her  tackle,  apparel  ami 
furniture. 


CHAPTBB  XVII. — Procedure  relating  to  Offences,  Appeals,  &c. 

1G9.  Any  officer  of  Customs  duly  employed  in  the  prevention  of  smuggling 
may  search  any  person  on  board  of  any  vessel  ia  auy  port  in  British  India,  or  auy 
person  whu  has  lauded  from  any  vessel  : 


8C  ACT  No.  VIII  OP  1873.  [  Recokb 

Provided  that  such  officer  has  reason  to  believe  that  such  person  has  dutiable 
or  prohibited  goods  secreted  about  his  person. 

170.  When  auy  officer  of  Customs  is  about  to  search  any  person  under  the 
provisions  of  section  169,  such  person  may  require  the  said  officer  to  take  him,  pre- 
vious  to  search,  before  the  nearest  Magistrate  or  Customs-collector. 

If  such  requisition  be  made,  the  officer  of  Customs  may  detain  the  person  mak- 
ing it  until  he  can  bring  him  before  the  nearest  Magistrate  or  Customs-collector. 

The  Magistrate  or  Customs-collector  before  whom  any  person  is  so  brought 
shall,  if  he  see  no  reasonable  ground  for  search,  forthwith  discharge  such  person ; 
but  if  otherwise,  shall  direct  that  the  search  be  made. 

A  female  shall  not  be  searched  by  any  but  a  female. 

171.  Any  duly  empowered  officer  of  Customs  or  other  person  duly  employed 
for  the  prevention  of  smuggling,  may  stop  and  search  for  smuggled  goods  any  vessel, 
cart  or  other  means  of  conveyance ;  provided  that  he  has  reason  to  believe  that 
smuggled  goods  are  contained  therein. 

172.  Any  Magistrate  may,  on  application  by  a  Customs-collector,  stating  hra 
belief  that  dutiable  or  prohibited  goods  are  secreted  in  any  place  within  the  local 
limits  of  the  jurisdiction  of  such  Magistrate,  issue  a  warrant  to  search  for  such  goods. 

Such  warrant  shall  be  executed  iu  the  same  way,  and  shall  have  the  same 
effect,  as  a  search-warrant  issued  under  the  law  relating  to  Criminal  Procedure. 

173.  Any  person  against  whom  a  reasonable  suspicion  exists  that  he  has  been 
guilty  of  an  offence  under  this  Act,  may  be  arrested  in  any  place,  either  upon 
land  or  water,  by  any  officer  of  Customs  or  other  person  duly  employed  for  the 
prevention  of  smuggling. 

174.  Every  person  arrested  on  the  ground  that  he  has  been  guilty  of  an 
offence  under  this  Act,  shall  forthwith  be  taken  before  the  nearest  Magistrate  or 
Customs-collector. 

175.  When  any  such  person  is  taken  before  a  Magistrate,  such  Magistrate 
may,  if  he  thinks  fit,  either  commit  him  to  gaol  or  order  him  to  be  kept  in  the  cus- 
tody of  the  Police  for  such  time  as  is  necessary  to  enable  such  Magistrate  to  com- 
niunidate  with  the  proper  officers  of  Customs  ; 

Provided  that  any  person  so  arrested,  committed,  or  kept  shall  be  released  on 
giving  security  to  the  satisfaction  of  the  Magistrate  to  appear  at  such  time  and 
place  as  such  Magistrate  appoints  in  this  behalf. 

176.  If  any  person  liable  to  be  arrested  under  this  Act,  is  not  arrested  at  the 
+-me  of  committing  the  offence  for  which  he  is  so  liable,   or  after  arrest,  makes  his 

''  escape,  he  may  at  any  time  afterwards  be   arrested   and   taken  before  a  Magistrate, 
to  be  dealt  with  as  if  he  had  been  'Irrested  at  the  time  of  committing  such  offence. 

177.  When  any  person  emp>;>yed  on  the   crew  of  any   of  the  ships    of  Her 

Majesty's  Navy,  Indian  Marine  or  Marine  Survey  is  arrested  under  this  Act,  the 
arresting  officer  shall  forthwith  give  notice  thereof  to  the  commanding  officer  of  the 
ship,  who  shall  thereupon  place  such  person  in  security  on  board  of  such  ship,  until 
the  arresting  officer  has  obtained  a  warrant  from  a  Magistrate  for  bringing  up  such 
person  to  be  dealt  with  according  to  law. 

The  Magistrate  shall  grant  such  warrant  upon  complaint  made  to  him  by  the 
arresting  officer,  stating  the  offence  for  which  the  person  is  detained. 

178.  Any  thing  liable  to  confiscation  under  this  Act  may  be  seized  in  any 
place,  either  upon  land  or  water,  by  any  officer  of  Customs  or  other  person  duly 
employed  for  the  prevention  of  smuggling. 
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179.  All  things  seized  on  the  ground  that  they  are  liable  to  confiscation  under 
this  Act  shall,  as  soon  as  conveniently  may  be,  be  delivered  *into  the  care  of  any 
Customs  officer  authorized  to  receive  the  same. 

If  there  be  no  such  officer  at  hand,  all  such  things  shall  be  carried  to  and  de- 
posited at  the  Custom-house  nearest  to  the  place  of  seizure. 

If  there  be  no  Custom-house  within  a  convenient  distance,  such  things  shall 
be  deposited  at  the  nearest  place  appointed  by  the  chief  Customs-Authority  for  the 
deposit  of  things  so  seized. 

180.  "When  any  things  liable  to  confiscation  under  this  Act  are  seized  by  any 
Police-officer  on  suspicion  that  they  have  been  stolen,  he  may  carry  them  to  any 
Police-statiou  or  Court  at  which  a  complaint  conuected  with  the  stealing  or  receiv- 
ing of  such  things  has  been  made,  or  an  enquiry  conuected  with  such  stealing  or 
receiving  is  in  progress,  and  there  detain  such  things  uutil  the  dismissal  of  such 
complaint  or  the  conclusion  of  such  enquiry  or  of  auy  trial  thence  resultiug. 

In  every  such  case  the  Police-officer  seizing  the  things  shall  seud  written  notice 
of  their  seizure  and  detention  to  the  nearest  Custom-house  ;  aud  immediately  after 
the  dismissal  of  the  complaint  or  the  conclusion  of  the  enquiry  or  trial,  he  shall 
cause  such  things  to  be  conveyed  to,  aud  deposited  at,  the  nearest  Custom-house, 
to  be  there  proceeded  against  according  to  law. 

181.  When  any  thiug  is  so  seized,  or  any  person  is  arrested,  under  this  Act, 
the  officer  or  other  person  making  such  seizure  or  arrest  shall,  on  demand  of  the 
person  iu  charge  of  the  thiug  so  seized,  or  of  the  person  so  arrested,  give  him  a 
statement  in  writing  of  the  reason  for  such  seizure  or  arrest. 

182.  In  every  case  except  the  cases  mentioned  in  section  167,  Nos.  26,  72 
and  74  to  76  both  iuclusive,  iu  which,  under  this  Act,  anything  is  liable  to  confis- 
cation or  to  iucteased  rates  of  duty  ;  or  any  person  is  liable  to  a  penalty,  such  con- 
fiscation, increased  rate  of  duty  or  penalty  may  be  adjudged — 

(a)  without  limit,  by  a  Deputy  Collector  of  Customs,   or  a  Customs-collector; 

(b)  up  to  confiscation  of  goods  not  exceeding  two  hundred  aud  fifty  rupees  in 
value,  and  imposition  of  penalty  or  increased  duty  not  exceeding  one-hundred 
rupees  by  an  Assistant  Commissioner  or  Assistant  Collector  of  Customs ; 

(c)  up  to  confiscation  of  goods  not  exceeding  fifty  rupees  iu  value,  aud  imposi- 
tion of  penalty  or  increased  duty  not  exceeding  ten  rupees,  by  such  other  subordi- 
nate officers  of  Customs  as  the  Local  Government  may,  from  time  to  time,  empower 
in  that  behalf  in  virtue  of  their  office  : 

Provided  that  the  Local  Government  may,  in  the  case  of  any  officer,  perform- 
ing the  duties  of  Customs-collector,  limit  his  powers  to  those  indicated  in  clause  (6) 
or  in  clause  (c)  of  this  sectiou,  and  may  coufer  on  auy  officer  by  name,  or  in  virtue 
of  his  office,  the  powers  indicated  in  clauses  (a),  (6)  or  (c)  of  this  sectiou. 

183.  "Whenever  confiscation  is  authorized  by  this  Act,  the  officer  adjudging 
it  shall  give  the  owner  of  the  goods  an  option  CO  pay  iu  lieu  of  confiscation  such  fine 
as  the  officer  thinks  fit.  , 

184.  "When  auything  is  confiscated  under  section  1S2,  such  thing  shall  there- 
upon vest  iu  Her  Majesty.  The  officer  adjudging  confiscation  shall  take  and  hold 
possession  of  the  thiug  confiscated,  and  every  officer  of  Police,  on  the  requisition  of 
such  officer,  shall  assist  him  iu  taking  aud  holdiug  such  possession. 

185.  If  any  vessel  actually  departs  without  a  port-clearance,   or  after  failing 
to  briug-to  when  required  at  any  station  appointed  under  section  17,  the  penalty  to 
which  t lie  Master  of  suoli  vessel  is  liable  may   be   adjudged   by   the    chief  Cusl 
Officer  of  any  Customs-port  to  which  such  vessel  proceeds,  or  in  which  she  is,  and  iu 
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the  -case  of  Aden,  by  such  officer  as  the  Governor  of  Bombay  in  Council  appoints 
in  this  behalf. 

A -certificate  of  such  departure  or  failure  to  bring-to  when  required,  purport- 
ing to  bo  signed  by  the  chief  Customs  Officer  of  the  port  from  which  the  vessel  is 
stated  to  have  so  departed,  shall  bo  primd  facie  proof  of  the  fact  so  certified. 

186.  The  award  of  any  confiscation  penalty  or  increased  rate  of  duty  Tinder 
this  Act  by  an  officer  of  Customs  shall  not  prevent  the  infliction  of  any  punishment 
to  which  the  person  affected  thereby  is  liable  under  any  other  law. 

187.  All  offences  against  this  Act,  other  than  those  cognizable  under  section 
182  by  officers  of  Customs  may  be  tried  summarily  by  a  Magistrate. 

188.  Any  person  deeming  himself  aggrieved  by  any  decision  or  order  passed 
by  an  officer  of  customs  uuder  this  Act  may,  within  three  months   from  the   date 

of  such  decision  or  order,  appeal  therefrom  to  tho  chief  Customs-Authority,  or,  in 
such  cases  as  the  Local  Government  directs,  to  any  officer  of  Customs  not  inferior 
in  rank  to  a  Customs  Collector  and  empowered  in  that  behalf  by  name  or  in  virtue 
of  his  office  by  the  Local  Government. 

Such  authority  or  officer  may  thereupon  make  such  further  enquiry  and  pass 
such  order  as  he  thinks  fit,  confirming,  altering  or  annulling  the  decision  or  order 
appealed  against : 

Provided  that  no  such  order  in  appeal  shall  have  the  effect  of  subjecting  any 
person  to  any  greater  confiscation,  penalty  or  rate  of  duty  than  has  been  adjudged 
against  him  in  the  original  decision  or  order. 

Every  order  passed  in  appeal  under  this  section  shall,  subject  to  the  power  of 
revision  conferred  by  section  191,  be  final. 

189.  Whe  the  decision  or  order  appealed  against  relates  to  any  duty  or  penal- 
ty leviable  in  respect  of  any  goods,  the  owner  of  such  goods,  if  desirous  of  appealing 
against  such  decision  or  order,  shall,  pending  the  appeal,  deposit  in  the  hands  of 

the  Customs-collector  at  the  port  where  the  dispute  arises  the  amount  demanded 
by  the  officer  passing  such  decision  or  order. 

When  delivery  of  such  goods  to  the  owner  thereof  is  withheld  merely  by  reason 
of  such  amount  not  being  paid,  the  Customs-collector  shall  upon  such  deposit  being 
made  cause  such  goods  to  be  delivei*ed  to  such  owner. 

If  upon  any  such  appeal  it  is  decided  that  the  whole  or  any  portion  of  such 
amount  was  not  leviable  in  respect  of  such  goods,  the  Customs-collector  shall  return 
such  amount  or  portion  (as  the  case  may  be)  to  the  owner  of  such  goods  on  demand 
by  such  owner. 

190.  If,  upon  consideration  of  the  circumstances  under  which  any  penalty, 
increased  rate  of  duty  or  confiscation  has  been  adjudged  under  this  Act  by  an  officer 
of  Customs,  the  chief  Customs  Authority  is  of  opinion  that  such  penalty, 
iucreased  rate  or  confiscation  ought  \  >  be  remitted  in  whole  or  in  part,  or  commuted, 
such  Authority  may  remit  the  same  or  any  portion  thereof,  or  may,  with  the  con- 
sent of'the  owner  of  any  goods  ordered  to  be  confiscated,  commute  the  order  of  con- 
fiscation to  a  penalty  not  exceeding  the  value  of  such  goods. 

191.  The  Local  Government  may  on  the  application  of  any  person  aggrieved 
by  any  decision  or  order  passed  under  this  Act  by  any  officer  of  Customs  or  chief 
Customs-Authority,  and  from  which  no  appeal  lies,  reverse  or  modify  such  decision 
or  order. 

192.  When  any  fine,  penalty  or  inci'eased  rate  of  duty  is  leviable  under  this 
Act,  the  goods  in  respect  of  which  such  fine,  penalty  or  rate  is  leviable  shall  not  bo 
removed  by  the  owner  until  such  fine,  penalty  or  rate  is  paid. 
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If  auy  person  has  become  liable  to  any  such  fiue,  penalty  or  rate  in  respect  of 
Bnv  goods,  the  Customs-collector  may  detaiu  any  other  goods  belonging  to  such 
person  passing  through  the  custom-house  uutil  such  fiue,  peualty  or  rate  is  paid. 

193.  When  a  peualty  or  increased  rate  of  duty  is  adjudged  against  any  per- 
son under  this  Act  by  any  officer  of  Customs,  such  officer,  if  such,  penalty  or  in- 
creased rate  be  not  paid,  may  levy  the  same  by  sale  of  any  goods  of  the  said  person 
which  may  be  in  his  charge,  or  in  the  charge  of  any  other  offieer  of  customs. 

When  an  officer  of  customs  who  has  adjudged  a  penalty  or  increased  rate  of 
duty  against  any  person  under  this  Act  is  unable  to  realise  the  unpaid  amount 
thereof  from  such  goods,  such  officer  may  notify  in  writing  to  any  Magistrate  with- 
in the  local  limits  of  whose  jurisdiction  such  person  or  any  goods  belonging  to  him 
may  be,  the  name  and  residence  of  the  said  person  aud  the  amount  of  peualty  or 
increased  rate  o!  duty  unrecovered;  aud  such  Magistrate  shall  thereupon  proceed 
to  enforce  paymeut  ot  the  said  amount  iu  like  manner  as  if  such  penalty  or  increas- 
ed rate  had  been  a  fine  inflicted  by  himself. 

CHAPTER  XVIIL—  Miscellaneous. 

191.  Auy  officer  of  Customs  may  opeu  any  packgage,  and  examine  auy  goods 
brought  by  sea  to,  or  shipped  or  brought  for  shipmeut  at  auy  Customs-port. 

195.  The  Customs-collector  may,  on  the  entry  or  clearance  of  any  goods,  or 
at  any  time  while  such  goods  are  being  passed  through  the  Custom-house,  take 
samples  of  such  goods,  for  examination  or  for  ascertaining  the  value  thereof  on 
which  duties  are  payable,  or  for  any  other  necessary  purpose. 

Every  such  sample  shall,  if  practicable,  be  at  the  option  of  the  owner  either 
restored  to  him,  or  sold  aud  the  proceeds  accounted  for  to  him. 

196.  The  unshipping,  carrying,  shipping  aud  lauding  of  all  goods,  aud  the 
bringing  of  them  to  the  proper  place  for  examination  or  weighing,  aud  the  puttiu^ 
of  them  iuto  aud  out  of  the  scales,  aud  the  opening,  unpacking,  bulking,  sortin", 
lotting,  marking  aud  numbering  of  goods,  where  such  operations  are  necessary  or 
permitted;  and  the  removing  of  goods  to  and  the  placing  of  them  in,  the  proper  place 
of  deposit,  shall  be  performed  by  or  at  the  expense  of  the  owner  of  such  g 

197.  No  owner  of  goods  shall  be  entitled  to  claim  from  auy  officer  of  Customs 
compensation  for  auy  loss  or  damage  occurring  to  such  g oods  at  any  *:iuie  while  they 
remain  or  are  lawfully  detained  in  auy  Custom-house,  or  ou  auy  Custom-house  wharf, 
or  under  charge  of  any  officer  of  Customs,  unless  it  be  proved  thaf  such  loss  or  dam- 
age was  occasioned  by  the  neglect  or  wilful  act  of  such  officer  of  Customs.  ^ 

198.  No  proceeding  other  than  a  suit  shalKbe  commenced  against  any  person 
for  anything  purporting  to  be  doue  in  pursuance  ^f  this  Act  without  giving  to  such 
person  a  mouth's  previous  notice  in  writing  of  t'Je  intended  proceeding,  and  of  the 
cause  thereof;  or  alter  the  expiration  of  three  mcJKhs  from  the  accrual  of  such  cause. 

199.  The  chief  Customs-Authority  may  from  time  to  time  fix  the  period  after 
the  expiration  of  which  goods  left  ou  auy  Custom-house  wharf,  or  other  authorised 
landing  place  or  part  of  the  Custom-house  premises,  shall  be  subject  to  payment  of 
fees,  aud  the  amount  of  such  fees. 

200.  A  duplicate  of  auy  certificate,  manifest,  bill  or  other  Custom-house 
document  may,  ou  payment  of  a  fee  not  exceeding  ten  rupees,  be  furnished,  at  the 
discretion  of  the  Customs-collector,  to  any  persou  applying  for  the  same,  if  the 
Customs-ooileeioc  is  satisfied  that  no  fraud  has  beeu  committed  or  is  intended   by 

the  applicant. 
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201.  Except  mi  the  cases  provided  for  by  sections  36,  55,  63  and  94,  the  Cus- 
toms-collector may  in  his  discretion,  upon  payment  of  one  rupee,  authorize  any  docu- 
ment, after  it  has  been  entered  and  recorded  in  the  Custom-house,  Co  be   amended. 

202.  No  person  authorized  to  act  as  an  agent  for  the  transaction  of  any  busi- 
ness relating  to  the  entrance  or  clearance  of  any  vessel,  or  the  import  or  export  of 
goods  or  baggage,  shall  so  act  in  any  Custom-house,  unless  such  authorization  is 
approved  by  the  Customs-collector. 

Such  officer  may  require  any  person  so  authorized  to  give  a  bond  with  suffi- 
cient security,  in  any  sum  not  exceeding  five  thousand  rupees,  for  his  faithful  be- 
haviour as  regards  tha  Custom-house  regulations  and  officers. 

Such  officer  may,  in  case  of  misbehaviour  of  the  person  so  authorized,  suspend 
or  withdraw  such  approval,  but  an  appeal  against  every  such  suspension  or  with- 
drawal shall  lie  to  the  chief  Customs-Authority,  whose  decision  thereou  shall  be  final. 

Every  appeal  under  this  section  shall  be  made  within  one  month  of  the  sus- 
pension or  withdrawal. 

203.  When  any  person  applies  to  any  officer  of  Customs  for  permission  to 
transact  any  specified  business  with  him  on  behalf  of  any  other  person,  such  officer 
may  require  the  applicant  to  produce  a  written  authority  from  the  person  on  whoso 
behalf  such  business  is  to  be  transacted,  and  in  default  of  the  production  of  such 
authority  may  refuse  such  permission. 

The  clerk,  servant,  or  agent,  of  any  person  or  mercantile  firm,  may  transact 
business  generally  at  the  Custom-house  on  behalf  of  such  person  or  firm;  Provided 
that  the  Customs-collector  may  refuse  to  recognize  such  clerk,  servant  or  agent  un- 
less such  person  or  a  member  of  such  firm  identifies  such  clerk,  servant  or  agent  to 
the  Customs-collector  as  empowered  to  transact  such  business,  and  deposits  with 
tha  Customs-collector  an  authority  in  writing  duly  signed,  authorizing  such  clerk, 
servant  or  agent  to  transact  such  business  on  behalf  of  such  person  or  firm. 

204.  All  rules  made  under  this  Act  shall  be  notified  in  the  official  Gazette, 
and  shall  thereupon  have  the  force  of  law.  All  such  rules  for  the  time  being  in  force 
shall  be  collected,  arranged  and  published  at  intervals  not  exceeding  two  years,  and 
shall, be  sold  to  the  public  at  a  reasonable  price. 

205.  Any  notification  made  by  any  authority  under  powers  conferred  by  this 
Act,  may  be  cancelled  in  like  manner  by  the  same  authority. 

206.  If  in  any  case  relating  to  the  removal  of  goods  from  a  warehouse  with- 
out payment  of  duty,  the  person  offending  be  an  officer  of  Customs  not  acting  in  execu- 
+ion  of  his  duty,  and  be  prosecuted  to  conviction  by  the  owner  of  such  goods,    no 

1  duty  shall  be  payable  in  respect  of^such  goods.  For  any  damage  so  occasioned  by 
such  officer,  the  Customs-collector^shall,  with  the  sanction  of  the  chief  Customs- 
Authority,  make  due  compensatio  i  to  such  owner. 

(  207.  Nothing  in  this  Act  sha!l  affect  auy  law  for  the  time  being  in  force  relat- 
ing to  the  Commissioners  for  making  improvements  in  the  Port  of  Calcutta  or  the 
Trustees  of  the  Port  of  Bombay  respectively. 
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SCHEDULE. 
Part  I.— Acts  or  the  Govebnor-Genbrae  op  India  Df  Council. 


Numtjcr  and  year. 

Title. 

Extent  of  repeal. 

XXI  of  1856 

An  Act  to  consolidate  and  amend  the  law  re- 

Section  eieht. 

lating  to  the  Abkaree  Revenue  in  the  Presi- 

Sections ten  to  fifteen, 

dency  of  Fort  William  in  Bengal. 

both  inclusive,  the  last 
sentence    of     section 
sixteen  and  the   form 
of    bond  annexed  to 
the  Act. 

VI  of  1863 

An  Act  to  consolidate  and  amend  the  laws  re- 
lating to  the   administration  of  the  Depart- 
ment of  Sea  Customs  in  India. 

The  whole. 

X  of  1S68 

An  Act  to  amend  the  Consolidated   Customs 

Act. 
An  Act  to  shorten  the  time  for  landing  cargo, 

The  whole. 

XVII  of  1869 

The  whole. 

XIV  of  1871 

An  Act  for  the  further  amendment  of  the  Con- 
solidated Customs  Act. 

The  whole. 

VI  of  1873 

An  Act  to  amend  the  law  relating  to  the  Tran- 
shipment of  goods  imported  by  steamer,  and 
for  other  purposes. 

The  whole. 

XVI  of  1S75 

An  Act  to  amend  the  law  relating    to  Customs 

Sections  five,  six,  seven 

Duties,  and  for  other  purposes. 

and  twelve. 

Part  II.— FORMS. 

A.— FORM  OF  BOND  FOR  IMPORT  DUTY. 

{See  section  92). 

BOND. 

No.  18 

"We,  A.  B., 

now  of 

:  and  C.  D., 

of  the  same  place,  are  jointly  and  severally  bound  to  Her  Majesty's  Secretary  of  State   for 

India  in  Council  in  the  sum  of  Government  rupees  to  be  paid  to  the  said  Secretary 

of  State  in  Council,  for  which  payment  we  jointly  and  severally  bind  ourselves  and  our*  legal 

representatives. 

(        date        ) 

(Signed) 

The  above 
hounden  having  applied  to  the 

officer  in  charge  of  the  Custom-house  at  -, 

for  and  obtained  permission  to  lodge  in  the  warehouse*  for  a 

period  of  the  following  goods,  that  is  to  say — 

imported  by  sea  from  on  board  of  the 

fchip  ahd  entered  in  the  Custom-house  Books 

as  No.  of  the  Register  of  Goods  imported *)y  Sea  ; 

The  condition  of  this  Bond  is,  that ;  ' 

If  the  or  their  legal  representatives,  shall  observe  all  the 

rules  prescribed  in  The  Sea  Customs  Act.  1878,  to  be  observed  by  owners  of  goods  warehoused, 
and  by  persons  obtaining  permission  to  warehouse  goods  under  the  provisions  thereof; 

And  if  the  said  or  their  legal  representatives,  shall  pay  to  the  officer  in 

charge  of  the  Custom-house  at  the  port  of  all  dues,  whether  Customs- 

duties,  warehouse-dues,  rent  or  other  lawful  charges  which  shall  be  demandable   on   the    said 
goods,  or  on  account  of  penalties  incurred  in  respect  to  them,  within 

from  the  date  of  this  Bond,  or  within  s^ch   further  time  as  the  chief  Customs-Authority  of 
shall  allow  in  that  behalf,  together  with  interest  on  every  such  sum  at  the 
rate  of  six  per  cent  per  annum  from  the  date  o$  Remand  thereof  being  made  in  writing  by  the 
said  officer  in  charge  of  the  Custom-house; 
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And  if,  within  the  term  so  fixed  or  enlarged,  the  said  goods,  or  any  portion  thereof,  having 
been  removed  from  the  said  warehouse  for  home-consumption  or  re-exportation  by  sea,  the  full 
amount  of  all  Customs-duties,  warehouse-dues,  rent  and  other  lawful  charges,  penalties  and' 
interest  dcmandable  as  aforesaid  shall  have  been  first  paid  on  the  whole  of  the  said  goods; 

This  obligation  shall  be  void. 

Otherwise,  and  on  breach  or  failure  in  the  performance  of  any  part  of  this  condition,  the- 
same  6hall  be  va  full  force. 

(  date  ) 

{Signed)        (  ) 

B.— FORM    OF    BONDED    WAREHOUSE    WARRANT. 

{See  section  96). 
I  do  hereby  certify  that  have  deposited  in  the- Warehouse- 

of  the  undermentioned  goods  ,  which-  goods,  the 

engage  on  demand,  after  payment  of  rent  and  incidental  charges  and  Government  dues  or 
customs  chargeable  thereon,  to  deliver  to  the  said  or  their 

assigns,  or  to  the  holder  of  this  warrant  to  whom  it  may  be  transferred  by  endorsement. 

C.— FORM    OF    BOND     FOR    THE     REMOVAL    OF    SPIRIT    FROM     A 
LICENSED     DISTILLERY. 

{See  sections  144  and  152). 
We, 

are  jointly  and  severally  bound  to  Her  Majesty's  Secretary  of  State  for  India  in? 
Council  in  the  sum  of  Government  rupees  to  be  paid  to  the  said  Secretary  of  State  in 

Council,  for  which  payment  wc  jointly  and  severally  bind  ourselves  and  our  legal  representa- 
tives; 

,  dated  this  day  of  18 

{Signed) 

(  ) 

The  above  bounden  being  indebted  to  Her  Majesty's  Secretary  of  State  for 

India  in  Council  in  the  sum  of  Government  rupees  being  the  amount  of  duty  payable- 

at  the  rate  of  rupees  per  imperial  gallon  London  proof,  for  gallons  of 

{or  for  gallons  of  proof  spirit  used  in  the  preparation  of  dozens  of  bottles  or 

gallons  of  cordials  and  liquors  as  specified  in  the  annexed  schedule)  manufactured  at 

which  the  said  have  been  allowed  to  remove  thence  for  exportation  by  sea, 

subject  to  the  provisions  of  The  Sea  Customs'  Act,  1878,  without  having  paid  such  duty. 

The  condition  of  this  obligation  is,  that  if  the  above  bounden 
or  tlreir  legal  representatives,  shall,  at  the  expiration  of  four  calendar  months  from*  the  date  of 
this  obligation,  pay  or  cause  to  be  paid  to  the   said   Secretary  of  State  in  Council   duty   at  the* 
rate  of  rupee  per  imperial  gallon  of  proof  spirit  for  all  or  any  portion  of  the  above- 

mentioned  which  shall  not  have  been  then  exported  by  sea  to  a  foreign  port,  subject 

to  the  aforesaid  provisions  (of  which  exportation,  if  any,  due  proof  shall  be  given),  or  passed 
for  local  consumption  on  payment  of  duly,  then  this  bond  shall  be  void;  otherwise  the  same 
shall  remain  in  full  force. 

'Signed  in  the  presence  of  y 

Place  {& 

Date  j 

Jf  the  "bond  "be  for  cordials  and  other  liquors  under  section  152,  add — 

Schedule. 


Description  of  cordials  and  liquors. 


Quantity  of  proof  spirit. 
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ACT  Xo.  IX  of  1878. 

(  Passed  on  the  Uftk  Marck  IS? 8.  ) 

CONTENTS. 
Sections.  » 

1.     Preamble.     Local  extent. 

Interpretation  clause.     u  Newspaper."     u  Print"  _•<;. 
5.     Power  to  call  ttpoii  printer  and  publislier  of  newspaper  to  give  bond  ; 

4.  And  make  deposit. 

5.  No  bond  or  deposit  to  be  required  when,  undertaking  is  given  under  this 
section. 

6.  Notice  to  newspaper  offending. 

7.  Service  of  such  notice. 

8.  Liability  of  plant,  copies  of  paper,  and  deposit  to  forfeiture. 

9.  Power  to  declare  deposit  forfeited.     Power  to  declare  newspapers,  plant   dr., 
forfeited,  and  to  seize  the  same. 

MX.     Books,  Ac,  printed  in  British  India  and  containing  mailer,  or  used  for  pur- 
pose described  in  section  3. 

11.  Copies  of  newspaper  printed  elsewhere,  and  brought  into  British   Indiat 
liable  to  forfeiture  in  certain  cases. 

12.  Power  to  seize  copies  of  newspaper  forfeited  under  section  11. 

13.  Appeal  to  the  Governor  General  in  Council. 

IJf..  Power  to  exclude  from  British  India,  newspapers,  books,  <L'C,  printed  out  of 

British  India, 

15.  Power  of  postal  authorities  to  seize  newspapers,  books,  &c. 

10.  Jurisdiction  barred. 

17.  Penalty  for  printing  or  publishing  without  executing  bond  or  making  deposit, 

IS.  Penalty  for  breacli  of  an  undertaking  under  section  5  or  section  8. 

10.  Power  to  remove  territory  from  operation  of  Act,  and  again  extend  Act. 

20.  Operation  of  other  laws  not  ban-ed. 

An  Act  for  the  better   Control  of  Publications  in    Oriental  languages. 

Whereas  certain  publications  in  oriental  languages  printed  or  circulated  in 
British  India  have  of  late  contained  matter  likely  to  excite  disaffection  to  the 
Government  established  by  law  in  British  India,  or  antipathy  between  persous  of 
different  races,  castes,  religions,  or  sects  in  British  India,  or  have  been  used  as 
means  of  intimidation  or  extortion  : 

And  whereas  such  publications  are  read  by  and  disseminated  amongst  largo  -, 
numbers  of  ignorant  and  unintelligent  persons,  aiulxare  thus  likely  to  have  an  influ- 
ence which  they  otherwise  would  not  possess  ;  and  vyhereas  it  is  accordingly  necess- 
ary   for    the    maintenance   of  the   public  tranquil! \y  and  for  the  security  of  Her 

-ry's  subjects  and  others  to  confer  on  the  executive  Government  power  to 
control  the  printing  and  circulation  of  such  publications  :  It  is  hereby  enacted  as 
follows  : — 

1.  This  section  and  sections  eleven  to  sixteen  both  inclusive  npply  to  the 
whole  of  British  India;  the  other  sections  of  this  Act  apply  only  to  those  parts  of 
British  India  to  which  they  may  from  time  to  tjme   he  extended  by  the  Governor 

ral  iu  Council  by  a  notification  in  the  Gazette  of  India. 

2.  In  this  Act—  * 
1  Newspaper'  means  any  periodical  work  containing  public  news,  or  comments 

<m  public  aews,  printed  wholly  or  partially  in  auy  oriental  language,   and  includes 
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two  or  more  copies  of  a  newspaper  bearing  the  same  name,  whether  published  on 
the  same  day  or  on  different  days,  and  also  includes  any  series  of  newspapers,  whe- 
ther printed  ou  one  day  or  different  days,  or  with  one  name,  or  with  different 
names ;  and 

'Print,'  '  printed '  and  '  printer '  apply  not  only  to  printing,  but  also  to  litho- 
graphy, engraving  and  photography. 

3.  Any  Magistrate  of  a  district  or  Commissioner  of  Police  in  a  Presidency 
town,  within  the  local  limits  of  whose  jurisdiction  any  newspaper  is  printed  or  pub- 
lished, may,  with  the  previous  sanction  of  the  Local  Government  and  subject  to  the 
provisious  of  section  five,  call  upou  the  printer  aud  publisher  of  such  newspaper  to 
euter  into  a  joint  and  several  bond,  or  when  the  printer  and  publisher  of  such  news- 
paper are  the  same  person,  call  upou  such  person  to  enter  into  a  bond,  binding 
themselves  or  himself,  as  the  case  may  be,  in  such  sum  as  the  Local  Government 
thinks  fit,  not  to — 

(a)  print  or  publish  in  such  newspaper  any  words,  signs,  or  visible  representa- 
tions, likely  to  excite  disaffection  to  the  Government  established  by  law  in  British 
India  or  antipathy  betweeu  any  persons  of  different  races,  castes,  religious,  or  sects 
in  British  India ;  or 

(b)  use  or  attempt  to  use  such  newspaper 

for  the  purpose  of  putting  any  person  in  fear  or  causing  annoyance  to  him 
and  thereby  inducing  him  to  deliver  to  any  person  any  property  or 
valuable  security,  or  anything  signed  or  sealed  which  may  be  converted 
into  a  valuable  security,  or  to  give  any  gratification  to  any  person,  or 
for  the  purpose  of  holding  out  any  threat  of  injury  to  a  public  servant,  or 
to  any  person  in  whom  they  or  he  believe  or  believes  that  public  servant 
to  be  interested,  and   thereby  inducing  that  public  servant  to  do  any 
act,  connected  with  the  exercise  of  his  public  functions. 
Explanation. — "  Valuable  security,"  "  gratification  "  aud  "  public  servant "  are 
used  in  this  section  in  the  senses  in  which  they  are  respectively   used  in  the  Indian 
Penal  Code. 

4.  Wheu  any  bond  is  executed  under  section  three,  the  said  Magistrate  or 
Commissioner  may  further  require  the  obligor  or  obligors  of  the  same  to  deposit  the 
amount  thereof  in  money  or  the  equivalent  thereof  in  securities  of  the  Government 
of  India;  aud  the  money  or  securities  so  deposited  shall,  subject  to  the  provisions 
hereinafter  contained,  remain  so  deposited  until  fifteen  days  after  the  person  or  persona 
depositing  the  same  has  or  have  made  and  subscribed  a  declaration  under  Act  No. 
XXV  of  1867,  section  eight. 

When  such  person  or  persons  has  or  have  subscribed  such  a  declaration,  and 
fifteen  days  have  elapsed  from  the  date  of  subscribing  the  same,  he  or  they  may 
apply  to  the  said  Magistrate  or  Commissioner  for  the  restoration  of  the  said  money 
or  securities,  and  thereupon  svk.i  mouey  or  securities  shall,  subject  to  the  provisions 
hereinafter  contained,  be  restor  ;d  to  such  person  or  persons. 

5.  When  any  publisher  or  printer  is  called  upon  by  a  Magistrate  or  Commis- 
si oner  of  Police  to  execute  a  bond  under  this  Act  in  respect  of  any  newspaper,  the 
publisher  of  such  newspaper  may  deliver  to  such  Magistrate  or  Commissioner  an 
undertaking  in  writing  to  the  effect  that  no  words,  signs,  or  visible  representations 
shall,  during  the  year  next  following  the  date  of  such  undertaking,  be  printed  ot 
published  in  such  newspaper  which  have  not  previously  been  submitted  to  such 
officer  as  the  Local  Government  may  appoint  in  this  behalf,  by  name  or  in  virtue  o\ 
his  office,  or  which  on  being  so  submitted-have  been  objected  to  by  such  officer. 

When  such  undertaking  has  been  so  delivered,  no  such  bond  or  deposit  shaL 
be  required  from  the  publisher  or  printer  of  such  newspaper  during  the  said  year. 
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6.  Whenever  it  appears  to  the  Local  Government  that  any  newspaper  printed 
or  published  in  the  territories  under  its  administration,  contaim  any  words,  signs, 
or  visible  representations  of  the  nature  described  in  section  three,  clause  (a),  or  that 
any  such  newspaper  has  been  used  or  attempted  to  be  used  for  any  purpose  described 
in  the  same  section,  clause  (b),  such  Local  Government  may  cause  a  notice  in  the 
form  in  the  schedule  hereto  annexed,  or  to  the  like  effect,  to  be  published  in  the 
local  official  Gazette. 

7.  A  true  copy  of  such  notice  shall  be  fixed  on  some  conspicuous  part  of  the 
premises  described  in  the  declaration  made  in  respect  of  the  newspaper,  under  the 
said  Act  No.  XXV  of  1867,  section  five,  and  the  copy  so  fixed  shall  be  deemed  to 
have  been  duly  served  on  the  printer  and  publisher  of  such  paper. 

8.  If  after  the  publication  of  such  notice  and  the  service  thereof,  the  news- 
paper in  respect  of  which  it  has  been  issued  contains  any  words,  signs,  or  visible 
representations  of  the  nature  described  in  section  three,  clause  (a),  or  is  used,  or 
attempted  to  be  used,  for  any  purpose  described  in  the  same  sectiou,  clause  (6), 

all  printing  presses,  engines,  machinery,  types,  lithographic  stones,  paper,  and 
other  implements,  uteusils,  plant,  aud  materials  used  or  employed,  or  iutended  to 
be  used  or  employed,  in  or  for  the  purpose  of  printing  or  publishing  such  newspaper, 
or  found  in  or  about  any  premises  where  such  newspaper  is  printed  or  published,  aud 

all  copies  of  such  newspaper  wherever  found,  and 

auy  money  or  securities  which  the  printer  or  publisher  of  such  newspaper  may 
have  deposited  under  the  provisions  of  section  three, 

shall  be  liable  to  be  forfeited  to  Her  Majesty. 

Provided  that  the  publisher  of  any  newspaper  may,  on  the  publication  of  a 
notice  in  respect  thereof  under  sectiou  six,  and  before  anything  has  become  liable  to 
forfeiture  under  this  section  in  respect  of  such  newspaper,  deliver  to  the  Magistrate 
of  the  District  or  to  the  Commissioner  of  Police  in  a  Presidency  town,  within  tho 
local  limits  of  whose  jurisdiction  such  newspaper  is  published,  an  undertaking  in 
writing  of  the  nature  specified  in  sectiou  five,  and,  if  such  Magistrate  or  Commis- 
sioner accepts  such  undertaking,  nothing  shall  become  liable  to  forfeiture  under  this 
section  between  the  date  on  which  such  undertaking  is  so  accepted  aud  the  end  of 
the  period  for  which  it  is  given. 

9.  Whenever  it  appears  to  the  Local  Government  that  any  money  or  security 
deposited  under  this  Act  in  respect  of  any  newspaper  is  liable  to  be  forfeited  under 
section  eight,  such  Local  Government  may,  by  a  notification  in  the  local  official 
Gazette,  declare  such  money  or  security  to  be  forfeited  ; 

Aud  whenever  it  appears  to  the  Local  Government  that  any  implements,  utensils, 
plant  or  materials  used  or  employed  or  intended  to  be  used  or  employed  in  or  for 
the  purpose  of  printing  or  publishing  any  newspaper,  or  which  is  or  are  in  or  about 
any  premises  where  such  newspaper  is  printed  or  published,  or  auy  copies  of  au;» 
newspaper,  is  or  are  liable  to  be  forfeited  under  t^at  sectiou, 

the  Local  Government  may  declare  such  implements,  utensils,  plant,  materials 
or  copies  to  be  forfeited  and  may  by  warrant  issued  by  its  authority  under  the  haud 
of  any  Magistrate,  empower  any  person  to  seize/and  take  away  such  implements, 
utensils,  plant,  materials,  and  copies  wherever  found,  and  to  enter  upon  any  premises 

(a)  where  the  newspaper  specified  in  such  warrant  is  printed  or  published,  or 

(6)  where  any  such  implements,  utensils,  plant,  or  materials  may  be  or  may  be 
reasonably  suspected  to  be,  or 

(c)  where  any  copy  of  such  newspaper  is  sold,  distributed,  published,  or  publicly 
exhibited,  or  reasonably  suspected  to  be  sola,  distributed,  published,  or  publicly 
exhibited,  or  kept  for  sale,  distribution/  publication,  or  public  exhibition,  or  reason- 
ably suspected  to  be  so  kept, 

and  search  for  such  implements,  utensils,  plant,  materials,  aud  copies. 
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Every  warrant  issued  under  this  section,  so  far  as  relates  to  a  search,  shall  be 
executed  in  manr.or  provided  for  the  execution  of  search-warrants  under  the  law 
relating  to  criminal  procedure  for  the  time  being  in  force. 

10.  When  any  book,  pamphlet,  placard,  broad-sheet,  or  other  document  printed 
wholly  or  partially  in  any  oriental  language  in  British  India  contains  any  words,  signs, 
or  visible  representations  which  are  of  the  nature  described  in  section  three,  clause  (a), 

or  when  any  such  book,  pamphlet, placard,  broadsheet,  or  other  document  has  been 
used  or  attempted  to  be  used  for  any  purpose  described  in  the  same  section,  clause  (b), 

all  printing  presses,  engines,  machinery,  types,  lithographic  stones,  paper  and 
other  implements,  utensils,  plant,  and  materials  used  or  employed  in  or  for  the  pur- 
pose of  printing  or  publishing  such  book,  pamphlet,  placard,  broadsheet,  or  other 
document,  or  found  in  or  about  any  premises  where  the  same  is  printed  or  published, 
and  all  copies  of  such  book,  pamphlet,  placard,  broadsheet  or  other  document,  shall 
be  liable  to  be  forfeited  to  Her  Majesty. 

Whenever  it  appears  to  the  Local  Government  that  anything  is  liable  to  be 
forfeited  under  this  section,  the  Local  Government  may  declare  such  thing  to  be 
forfeited  and  may  direct  any  Magistrate  to  issue  a  warrant  in  respect  of  the  same, 
and  thereupon  such  thing  may  be  searched  for,  seized,  and  taken  away  in  manner, 
provided  by  section  nine.  The  Local  Government  may,  upon  good  cause  shown, 
cancel  any  forfeiture  under  this  section. 

11.  When  any  newspaper  printed  elsewhere  than  in  British  India  contains 
any  words,  signs,  or  visible  representations  of  the  nature  described  in  section  three, 
clause  (a),  or  is  used  or  attempted  to  be  used  for  any  purpose  described  in  the  same 
section,  clause  (b),  all  copies  of  such  newspaper,  brought  into  British  India,  shall  be 
liable  to  be  forfeited  to  Her  Majesty. 

12.  Whenever  it  appears  to  the  Local  Government  that  any  copies  of  any 
newspaper  in  any  of  the  territories  under  its  administration  are  liable  to  be  forfeited 
under  section  eleven,  such  Local  Government  may  declare  all  copies  of  such  news- 
paper wherever  found  to  be  forfeited,  and  may  by  warrant  issued  by  its  authority 
under  the  hand  of  any  Magistrate,  empower  any  person  to  seize  and  take  away  all 
copies  of  such  newspaper  wherever  found,  and  to  enter  upon  any  premises  where 
any  copy  of  such  newspaper  is  sold,  distributed,  published,  or  publicly  exhibited,  or 
reasonably  suspected  to  be  sold,  distributed,  published,  or  publicly  exhibited,  or 
kept  for  sale,  distribution,  publication,  or  public  exhibition,  or  reasonably  suspected 
to  be  so  kept ;  and  search  for  all  copies  of  such  newspaper. 

Every  warrant  issued  under  this  section  shall,  so  far  as  relates  to  a  search,  be 
executed  in  manner  provided  for  the  execution  of  search-warrants  under  the  law  re- 
lating to  criminal  procedure  for  the  time  being  in  force. 

13.  Any  person  feeling  aggrieved  by  the  issue  of  any  notification  under  sec- 
tion nine  or  by  any  declaration  made  or  anything  done  in  the  execution  of  a  war- 
rant issued  under  that  section,  or  uuder  section  ten  or  section  twelve,  may,  within 
three  months  from  the  date  of  th<°  notification  or  declaration  or  the  doing  of  the 
thing  complained  of  (as  the  case'may  be),  appeal  to  the  Governor  General  in  Couu- 
cil;  and  the  Governor  General  irr  Council  shall  take  such  appeal  into  consideration, 
and  the  order  passed  by  him  thennu  shall  be  final  and  conclusive. 

14.  The  Governor  General  in  Council  may,  by  notification  in  the  Gazette  of 
India,  direct  that  any  newspapers  printed  at  any  place  beyond  the  limits  of  British 
India,  or  any  books,  pamphlets,  placards,  broadsheets,  or  other  documents  printed 
wholly  or  partially  in  any  oriental  language  at  any  such  place,  shall  not  be  brought 
into,  or  circulated,  distributed,  or  publicly  exhibited,  or  sold,  or  kept  for  circulation, 
distribution,  public  exhibition,  or  sale,  in  British  India. 

Whoever,  in  contravention  of  any  di'reution  uuder  this  section,  brings  any  such 
newspaper,  book,  pamphlet,  placard,  broadsheet,  or  other  document  into  British 
India,  or  circulates,  distributes,  publishes,    exhibits,   or  sells  the  same,  or  keeps  the 
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same  for  circulation,  distribution,  exhibition,  or  sale,  shall  be  punished  with  impri- 
sonment for  a  term  which  may  extend  to  six  months,  or  with  fine,  or  with  both  ; 

and  all  copies  of  such  newspaper,  book,  pamphlet,  placard,  broadsheet,  or  other 
document  found  in  British  India  shall  be  forfeited  to  Her  Majesty. 

Whenever  it  appears  to  any  Magistrate  of  a  district  or  to  any  Commissioner  of 
Police  in  a  Presidency  town  that  anything  within  the  local  limits  of  hisljurisdiction  is 
forfeited  under  this  section,  he  may  issue  a  warrant  to  search  for  and  seize  the  same, 
and  such  warrant  shall  be  executed  in  manner  provided  for  the  execution  of  search- 
warrants  under  the  law  relating  to  criminal  procedure  for  the  time  being  in  force. 

15.  When  any  declaration  has  been  made  under  section  nine,  section  ten,  or 
section  twelve,  in  respect  of  any  newspaper,  book,  pamphlet,  placard,  broadsheet,  or 
other  document,  or  any  notification  has  been  issued  in  respect  of  the  same  under 
section  fourteen,  any  officer  of  the  Postal  Department  empowered  in  this  behalf  by 
the  Governor  General  in  Council,  by  name  or  in  virtue  of  his  office,  may  search  or 
cause  search  to  be  made  for  any  copies  of  the  same  in  the  custody  of  that  Depart- 
ment, and  shall  deliver  all  such  copies  found  to  such  officer  as  the  Governor  Gene- 
ral in  Council  may  appoint  in  this  behalf  by  name  or  in  virtue  of  his  office. 

16.  Every  notification  and  declaration  of  forfeiture  purporting  to  be  issued  or 
made  under  this  Act  shall,  as  against  all  persons,  be  conclusive  evidence  that  the 
forfeiture  therein  referred  to  has  taken  place  ;  and  no  proceeding  purporting  to  be 
taken  under  this  Act,  or  in  execution  of  a  warrant  issued  under  this  Act,  shall  be 
called  in  question  by  any  Court  of  civil  or  criminal  jurisdiction  ;  and  no  Civil  or 
Criminal  proceeding  shall  be  instituted  against  any  person  for  anything  purporting 
to  be  done  under  this  Act  or  in  execution  of  any  such  warrant,  or  for  the  recovery 
of  any  property  purporting  to  be  seized  under  this  Act. 

17.  Any  publisher  or  printer  of  a  newspaper  required  to  execute  a  bond  or 
make  a  deposit  under  section  three  or  section  four,  and  publishing  or  printing  such 
newspaper  without  having  complied  with  such  requisition,  shall  be  punished  with 
imprisonment  for  a  term  which  may  extend  to  six  months,  or  with  fine,  or  with  both. 

18.  When  any  publisher  of  a  newspaper  has  given  an  undertaking  under  sec- 
tion five  or  section  eight,  and  during  the  period  for  which  such  undertaking  is  given, 
any  words,  signs,  or  visible  representations  which  have  not  been  submitted  to  the 
officer  appointed  under  section  five,  or  which  on  being  so  submitted  have  been  ob- 
jected to  by  him,  are  printed  or  published  in  such  newspaper,  such  publisher  and 
the  printer  of  such  newspaper,  shall  be  punished  with  imprisonment  for  a  term 
which  may  extend  to  six  months,  or  with  fine,  or  with  both. 

19.  Any  portion  of  this  Act  which  has  been  extended  to  any  part  of  British 
India  under  section  one  shall  cease  to  be  in  force  In  such  part  whenever  the  Gover- 
nor General  in  Council,  by  notification  in  the  Gazette  of  India,  so  directs,  but  may  be 
again  extended  to  such  part  by  a  like  notification.  ■% 

20.  Nothing  herein  contained  shall  be  deeded  to  prevent  any  person  from  be- 
ing prosecuted  under  auy  other  law  for  any  act  or  omission  which  constitutes  an 
offence  against  this  Act. 

SCHEDULE 
Form  op  Notice  under  section  6. 
WHEREAS  a  certain  newspaper  {Hate  name  of  newspaper)  contains  words,  signs,  or  visible 
representations  (an  the  ease  may  he)  of  the  nature  described  in  Bection  3.  clause  (a),  of  Act  No. 
IX  of  1878  [or  is  used  for  a  purpose  mentioned  in  section  ;?  of  Act  N<x  IX  of  1S7S.  clause  {?>),  or 
Whereas  an  attempt  has  been  made  to  use  a  certain  newspaper  {state  name  of  newspaper)  for  a 
purpose,  fee.]  ,  , 

This  is  to  give  notice  to  all  whom  it  may  concern,  and  to  give  all   such  persons   warning 
according  to  the  provisions  of  section  fi  of  V/s  said  Act  No.  IX  of  1878. 
Thit  day  of  187     .  -I.  B. 

e        .         .       {the  Government  of 
Secretary  to    j^  Chu/  QmmUtioncr  of 
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An  Act  to  consolidate  and  amend  the  law  relating  to  Arms,  Ammuni- 
tion and  Military  Stores. 

"Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  arms, 
ammunition  and  military  stores ;  It  is  hereby  enacted  as  follows  : — 

I. — Preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Arms  Act,  1878  f  and  it  extends  to 
the  whole  of  British  India. 

But  nothing  herein  contained  shall  apply  to — 

(a)  arms,  ammunition  or  military  stores  on  board  any  sea-going  vessel  and 
forming  part  of  her  ordinary  armament  or  equipment,  or 

(b)  the  manufacture,  conversion,  sale,  import,  export,  transport,  bearing  or 
possession  of  arms,  ammunition  or  military  stores  by  order  of  the  Government,  or 
by  a  public  servant  or  a  volunteer  enrolled  under  the  Indian  Volunteers  Act,  1869, 
in  the  course  of  his  duty  as  such  public  servaut  or  volunteer. 

2.  This  Act  shall  come  into  force  on  such  day  as  the  Governor-General  iu 
Council  by  notification  in  the  Gazette  of  India  appoints. 

3.  On  and  from  that  day  enactments  meutioned  in  the  first  schedule  hereto 
annexed  shall  be  repealed  to  the  extent  specified  in  the  third  column  of  the  said 
schedule.  But  all  authorities  and  permissions  given,  licenses  and  exemptions 
granted,  orders  and  appointments  made,  notifications  pubhshed,  and  rules,  condi- 
tions, and  forms  prescribed  uuder  any  enactment  hereby  repealed  shall  be  deemed 
to  be  respectively  given,  granted,  made,  published  and  prescribed  uuder  this  Act. 

And  all  such  authorities,  permissions,  licences  aud  exemptions  shall,  except  as 
otherwise  provided  by  this  Act,  continue  in  force  for  the  periods  for  which  they 
may  have  been  given  or  granted  respectively,  or,  where  no  such  period  is  expressly 
fixed,  for  one  year  from  the  date  on  which  this  Act  comes  into  force,  and  shall  theu 
cease  to  have  effect  , 

4.  In  this  Act  unless  there  be  something  repugnant  in  the  subject  or  context— 
"  Cannon  "  includes  also  all  howitzers,  mortars,   wall  pieces,  mitrailleuses  aud 

other  ordnance  aud  machine-guns,  all  parts  of  the  same,  and  all  carriages,  platforms 
and  appliances  for  mounting,  transporting  and  serving  the  same  : 

"  Arms"  includes  fire-arms,  bayonets,  swords,  daggers,  spears,  spear-heads  and 
bows  and  arrows,  also  cannon  and  parts  of  arms,  and  machinery  for  manufacturing 
arms : 

"  Ammunition  "  includes  also  all  articles  specially  designed  for  torpedo  service 
and  submarine  mining,  rockets,  gun-cotton,  dynamite,  lithofracteur  aud  other  ex- 
plosive or  fulminating  material,  gun-flints,  gun-wads,  percussion  caps,  fuses,  and  fri> 
tion  tubes,  all  parts  of  ammunition  and  all  machinery  for  manufacturing  ammuni- 
tion, but  does  not  include  lead,  sulphur  or  saltpetre  : 

■  Military  stores  "  iu  any  sectiou  of  this  Act  as  applied  to  any  part  of  British 
India  means  any  military  stores  to  which  the  Governor  General  iu  Council  may  from 
time  to  time  by  notification  in  the  Gazette  of  India  specially  extend  such  sectiod  iu 
such  part,  and  includes  also  all  lead,  sulphur,  saltpetre  and  other  material  to  which 
the  Governor  General  in  Council  may  from  time  to  time  so  extend  such  section. 

"  License  "  means  a  license  granted  uuder  this  Act,  aud  "  licensed  "  means 
holding  such  license  : 

II.— Manufacture.  Conversion  and  Sale. 

5.  No  person  shall  manufacture,  convert,  or  sell,  or  keep,  offer  or  expose  for 
sale,  any  arms,  ammunition  or  military  stores  except  uuder  a  license  aud  iu  the 
manner  and  to  the  extent  permitted  thereby. 
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Nothing  herein  contained  shall  prevent  any  person  from  selling  any  arms  or 
ammunition  which  he  lawfully  possesses  for  his  own  private  use  to  any  person  who 
is  not  hy  any  enactment  for  the  time  heing  in  force  prohibited  from'  possessing  the 
same  ;  but  every  person  so  selling  arms  or  ammunition  to  any  person  other  than  a 
person  entitled  to  possess  the  same  by  reason  of  an  exemption  under  section  twenty- 
seven  of  this  Act  shall,  without  unnecessary  delay,  give  to  the  Magistrate  of  the 
district  or  to  the  officer  in  charge  of  the  nearest  police-station  notice  of  the  sale  and 
of  the  purchaser's  name  and  address. 

111. — Import,  Export  and  Transport. 

G.  No  person  shall  bring  or  take  by  sea  or  by  land  into  or  out  of  British 
India  any  arms,  ammunition  or  military  stores  except  under  a  license  and  in  the 
manner  and  to  the  extent  permitted  by  such  license. 

Nothing  in  the  first  clause  of  this  section  extends  to  arms  (other  than  cannon) 
or  ammunition  imported  or  exported  in  reasonable  quantities  for  his  own  private- 
use  by  any  person  lawfully  entitled  to  possess  such  arms  or  ammunition  ;  but  the 
Collector  of  Customs  or  any  other  officer  empowered  by  the  Local  Government  in 
this  behalf  by  name  or  in  virtue  of  his  office  may  at  any  time  detain  such  arms  or 
ammunition  until  he  receives  the  orders  of  the  Local  Government  thereon. 

Explanation. — Arms,  ammunition  and  military   stores  taken  from  one    part    of 
British  India  to  another  by  sea  or  across  intervening   territory    not    being   part    of 
British  India  are  taken  out  of  and  brought  into   British  India  within   the  meaning 
of  this  section. 

7.  Notwithstanding  anything  contained  in  the  Sea-Customs  Act,  1878,  no 
arms,  ammunition  or  military  stores  shall  be  deposited  in  any  warehouse  licensed 
under  section  16  of  that  Act  without  the  sanction  of  the  Local  Government. 

8.  In  lieu  of  the  duties  imposed  by  the  Indian  Tariff  Act,  1875,  upon  the 
articles  mentioned  in  the  second  schedule  hereto  annexed  when  imported  by  sea, 
there  shall  be  levied  and  collected,  in  every  part  of  British  India,  upou  the  same 
articles  the  duties  specified  in  the  same  schedule  : 

Provided  that  no  duty  in  excess  of  ten  per  cent,  ad  valorem  shall  be  levied 
upon  any  of  the  said  articles  imported  in  reasonable  quantity  for  his  own  private 
use  by  any  person  lawfully  entitled  to  possess  the  same  : 

Provided  also  that  when  auy  articles  which  have  been  otherwise  imported  and 
upon  which  duty  ha3  beeu  levied  or  is  leviable  under  this  section  are  purchased 
retail  from  the  importer  by  a  person  lawfully  entitled  as  aforesaid,  in  reasonable- 
quantity  for  his  own  pz-ivate  use,  the  importer  may  apply  to  the  Customs-collector 
for  a  refund  or  remission  (as  the  case  may  be)  of  so  much  of  the  duty  thereon  as  is 
in  excess  of  ten  per  cent,  ad  valorem  ;  and  if  such  collector  is  satisfied  as  to  the 
identity  of  the  articles,  and  that  such  importer  is  in  other  respects  entitled  to  such 
refund  or  remission,  he  shall  grant /.he  same  accordingly. 

9.  The  Governor  General  in  Council  may  from  time  to  time  by  notification  in 
the  Gazette  of  India  direct  that  duties  not  exceeding  those  specified  in  the  second 
schedule  hereto  annexed  shall  be  levied  upon  any  articles  mentioned  in  that  sche- 
dule and  brought  by  land  into  any  part  of  British  India,  and  may  in  like  manner 
cancel  any  such  notification. 

10.  The  Governor  General  in  Council  may  from  time  to  time  by  notification 
in  the  Gazette  of  India — 

(a)  regulate  or  prohibit  the  transport  of  any  description  of  arms,  ammunition 
or  military  stores  over  the  whole  of  British  Ii.  lia  or  auy  part  thereof,  either  alto- 
gether or  except  under  a  license  and  to  the  extent  and  in  the  manner  permitted  by 
such  license,  and 

(6)     cancel  any  such  notification. 
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Explanation. — Arms,  ammunition  or  military  stores  transhipped  at  a  port  in 
British  India  are  transported  within  the  meaning  of  this  section 

11.  The  Local  Government  with  the  previous  section  of  the  Governor  General 
in  Council  may,  at  any  places  along  the  boundary  line  between  British  India  and 
Foreign  territory  aud  at  such  distauce  within  such  line  as  it  deems  expedient,  estab- 
lish searching  posts  at  which  all  vessels,  carts  and  baggage  animalssaud  all  boxes, 
bales  and  packages  in  transit  may  be  stopped  and  searched  for  arms,  ammunition 
and  military  stores  by  any  officer  empowered  by  such  Government  in  this  behalf 
by  name  or  in  virtue  of  his  office. 

12.  "When  any  person  is  found  carrying  or  conveying  any  arms,  ammunition 
or  military  stores,  whether  covered  by  a  license  or  not,  in  such  manner  or  under 
such  circumstances  as  to  afford  just  grounds  of  suspicion  that  the  same  are  being 
carried  by  him  with  intent  to  use  them,  or  that  the  same  may  be  used,  fur  any  un- 
lawful purpose,  any  person  may  without  warrant  apprehend  him  and  take  such  arms, 
ammunition  or  military  stores  from  him. 

Any  person  so  apprehended  aud  any  arms,  ammunition  or  military  stores  so 
taken  by  a  person  not  being  a  Magistrate  or  Police-officer  shall  be  delivered  over  a3 
soou  as  possible  to  a  Police-officer. 

All  persons  apprehended  by,  or  delivered  to,  a  Police-officer  and  all  arms  and 
ammunition  seized  by  or  delivered  to  any  such  officer  under  this  section  shall  be 
taken  without  unnecessary  delay  before  a  Magistrate. 

IV. — Going  armed  and  possessing  Arms,  <&c. 

13.  No  person  shall  go  armed  with  any  arms  except  under  a  license  aud  to 
the  extent  and  in  the  manner  permitted  thereby. 

Any  person  so  going  armed  without  a  license  or  in  contravention  of  its  provi- 
sions may  be  disarmed  by  any  Magistrate,  Police-officer  or  other  person  empowered 
by  the  Local  Government  in  this  behalf  by  name  or  by  virtue  of  his  office. 

14.  No  person  shall  have  in  his  possession  or  uuder  his  control  any  cannon  or 
fire-arms,  or  any  ammunition  or  military  stores  except  under  a  license  and  in  the 
manner  and  to  the  extent  permitted  thereby. 

During  the  three  months  next  following  the  date  on  which  this  Act  comes  into 
force  nothing  iu  the  former  part  of  this  section  shall  apply  to  the  possession  by  any 
person  of  any  fire-arms,  ammunition  or  military  stores  in  any  place  to  which  section 
32,  clause  2,"  of  Act  No.  XXXI  of  1860  does  not  apply  at  such  date. 

Any  person  having  within  the  said  period  of  three  months  auy  fire-arms,  am- 
munition or  military  stores  in  his  possession  in  auy  such  place  may,  and  any  person 
having  at  the  expiry  of  the  same  period  any  firq-arms,  ammunition  or  military  stored 
in  his  possession  in  any  such  place  without  a  license  shall,  deposit  the  same  with 
the  officer  iu  charge  of  the  nearest  police-station. 

If  the  owner  of  any  thing  deposited  under  this  section  does  not  within  the 
year  next  following  the  date  on  which  this  Act  comes  into  force,  obtain  a  licence 
authorizing  him  to  possess  such  thing  and  apply  for  delivery  of  the  same,  such 
thing  shall  be  forfeited  to  Her  Majesty. 

15.  In  any  place  to  which  section  32,  clause  2  of  Act  No.  XXXI  of  1860, 
applies  at  the  time  this  Act  comes  into  force,  or  to  which  the  Local  Government, 
with  the  previous  sanction  of  the  Governor  General  in  Council,  may  by  notification 
in  the  local  official  Gazette  specially  e  <tend  this  section,  no  person  shall  have  in  his 
possession  any  arms  of  any  description  except  uuder  a  license  and  iu  the  mauuer 
aud  to  the  extent  permitted  thereby. 
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16.  Any  person  possessing  arms,  ammunition  or  military  stores,  the  possession 
whereof  by  him  hat,  in  consequence  of  the  cancellation  or  expiry  of  a  license  or  by 
the  issue  of  a  notification  under  section  fifteen  become  unlawful,  shall  deposit  the 
same  without  unnecessary  delay  with  the  officer  in  charge  of  the  nearest  police-station. 

If  the  owner  of  any  thing  deposited  under  this  section  does  not  within  three 
years  from  the  date  ou  which  such  thing  is  so  deposited  produce  a  license  autho- 
rising him  to  possess  the  same  aud  apply  for  delivery  of  the  same,  such  thing  shall 
be  forfeited  to  Her  Majesty. 

V. — Licenses. 

17.  The  Governor  General  in  Council  may  from  time  to  time,  by  notification 
in  the  Gazette  of  India,  make  rules  to  determine  the  officers  by  whom,  the  form  in 
which,  and  the  terms  and  conditions  on  and  subject  to  which,  any  license  shall  bo 
granted  ;  and  may  by  such  rules  among  other  matters — 

(a)  fix  the  period  for  which  such  license  shall  continue  in  force  ; 

(b)  fix  a  fee  payable  by  stamp  or  otherwise  in  respect  of  any  such  license 
granted  in  a  place  to  which  section  32,  clause  2,  of  Act  No.  XXXI  of  1860  applies 
at  the  time  this  Act  comes  into  force,  or  in  respect  of  any  such  license  other  than  a 
license  for  possession  granted  in  any  other  place  ; 

(c)  direct  that  the  holder  of  any  such  license  other  than  a  license  for 
possession  shall  keep  a  recoid  or  account  in  such  form  as  the  Local  Government 
may  prescribe  of  anything  done  under  such  license,  and  exhibit  such  record  or 
account  when  called  upon  by  an  officer  of  Government  to  do  so  ; 

(d)  empower  any  officer  of  Government  to  enter  aud  inspect  any  premises  in 
which  arms,  ammunition  or  military  stores  are  manufactured  or  kept  by  any  person 
holding  a  license  of  the  description  referred  to  in  section  five  or  section  six  ; 

(e)  direct  that  any  such  person  shall  exhibit  the  entire  stock  of  arms,  ammuni- 
tion and  military  stores  in  his  possession  or  under  his  control  to  any  officer  of 
Government  so  empowered,  and 

(/)  require  the  person  holding  any  license  or  acting  under  any  license  to  pro- 
duce the  same,  and  to  produce  or  account  for  the  arms,  ammunition  or  military 
stores  covered  by  the  same  when  called  upon  by  an  officer  of  Government  so  to  do. 

18.  Any  license  may  be  cancelled  or  suspended — 

(a)  by  the  officer  by  whom  the  same  was  granted,  or  by  any  authority  to  which 
he  may  be  subordinate,  or  by  any  Magistrate  of  a  district  or  commissioner  of  police 
in  a  presidency  town,  within  the  local  limits  of  whose  jurisdiction  the  holder  of  such 
license  may  be,  when,  for  reasons  to  be  recorded  in  writing,  such  officer,  authority, 
Magistrate  or  commissioner  deems  it  necessary  for  the  security  of  the  public  peace 
to  cancel  or  suspend  such  license  ;  or 

(b)  by  any  Judge  or  Magistrate  before  whom  the  holder  of  such  license  is  con- 
victed of  an  offence  against  this  Act,  oi  against  the  rules  made, under  this  Act ;  and 

the  Local  Government  may  at  its  discretion  by  a  notification  in  the  local  official 
Gazette  cancel  or  suspend  all  or  any  licenses  throughout  the  whole  or  any  portion 
of  the  territories  under  its  administration. 

•  VI. — Penalties. 

19.  Whoever  commits  any  of  the  following  offences  (namely) — 

(a)  manufactures,  converts  or  sells,  or  keeps,  offers  or  exposes  for  sale  any  arms, 
ammunition  or  military  stores  in  contravention  of  the  provisions  of  section  five; 
(6)  fails  to  give  notice  as  required  by  the  same  section  ; 

(c)  imports  or  exports  any  arras,  ammunition  or  military  stores  in  contraven- 
tion of  the  provisions  of  section  six ;  Y 

(d)  transports  any  arms,  ammunition  or  military  stores  in  contravention  of  a 
regulation  or  prohibition  issued  under  section  ten ; 
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(e)  goes  armed  in  contravention  of  the  provisions  of  section  thirteen  ; 

(/)  has  in  his  possession  or  under  his  control  any  arms,  ammunition  or  milit- 
ary stores  in  contravention  of  the  provisions  of  section  fourteen  or  section  fifteen  ; 

(g)  intentionally  makes  any  false  entry  in  a  record  or  accouut  which  by  a  rule 
made  under  section  seventeen,  clause  (e),  he  is  required  to  keep  ; 

(A)  intentionally  fails  to  exhibit  anything  which  by  a  rule  made  under  section 
seventeen,  clause  (e),  he  is  required  to  exhibit ;  or 

(?)  fails  to  deposit  arms,  ammunition  or  military  stores,  as  required  by  section 
fourteen  or  section  sixteen  ; 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  three 
years,  or  with  fine,  or  with  both. 

20.  Whoever  does  any  act  mentioned  in  clause  (a),  (c),  (d)  or  (/)  of  section 
nineteen,  in  such  manner  as  to  indicate  an  intention  that  such  act  may  not  be 
known  to  any  public  servant  as  defined  in  the  Indian  Penal  Code,  or  to  any  person 
employed  upon  a  Railway  or  to  the  servant  of  any  public  carrier, 

and  whoever,  on  any  search  being  made  under  section  twenty-five,  conceals  or 
attempts  to  conceal  any  arms,  ammunition  or  military  stores, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  seven 
years,  or  with  fine,  or  with  both. 

21.  Whoever,  in  violation  of  a  condition  subject  to  which  a  license  has  been 
granted,  does  or  omits  to  do  any  act  shall,  when  the  doing  or  omitting  to  do  such 
act  is  not  punishable  under  section  nineteen  or  section  twenty,  be  punished  with 
imprisonment  for  a  term  which  may  extend  to  six  months,  or  with  fine  which  may 
extend  to  five  hundred  rupees,  or  with  both. 

22.  Whoever  knowingly  purchases  any  arms,  ammunition  or  military  stores 
from  any  person  not  licensed  or  authorized  under  the  proviso  to  section  five  to  sell 
the  same  :  or  delivers  any  arms,  ammunition  or  military  stores  into  the  possession 
of  any  person  without  previously  ascertaining  that  such  person  is  legally  authorized 

the  same, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  five  hundred  rupees,  or  with  both. 

Any  person  violating  any  rule  made  under  this  Act,  and  for  the  violation 
of  which  no  penalty  is  provided  by  this  Act,  shall  be  punished  with  imprisonment 
for  a  term  which  may  extend  to  one  mouth,  or  with  fine  which  may  extend  to  two 
hundred  rupees,  or  with  both. 

L'4.  When  any  person  is  convicted  of  an  offence  punishable  under  this  Act 
committed  by  him  in  respect  of  any  arms,  ammunition  or  military  stores,  it  shall  be 
in  the  discretion  of  the  convicting  Court  or  Magistrate  further  to  direct  that  the 
whole  or  any  portion  of  such  arms,  ammunition  or  military  stores,  and  any  vessel, 
cart,  or  baggage  animal  used  to  convey  the  same,  and  auy  box,  package  or  bale  hi 
which  the  same  may  have  been  concealed,  together  with  the  other  contents  of  such 
box,  package  or  bale,  shall  be  confiscated. 

VII.  — Miscellan  eons. 

25.  Whenever  any  Magistrate  has  reason' to  believe  that  auy  person  res'/ling 
within  the  local  limits  of  his  jurisdiction  has  in  his  possession  any  arms,  ammuuition 
or  military  stores  for  any  unlawful  purpose, 

or  that  such  persou  cannot  be  left  in  the  possession  of  any  such  arms,  ammu- 
nition or  military  stores  without  danger  to  the  public  peace, 

such  Magistrate,  having  first  recorded  ithe  grounds  of  his  belief,  may  cause  a 
search  to  be  made  of  the  house  or  premises  occupied  by  such  person,  or  in  which 
such  te  has  reason  to  believe  such  arms,  ammunition  or  military  stores  are 

or  is  to  be  found,  and  may  seize  and  detain  the  same,  although  covered  by  a  license, 
in  safe  custody  fur  such  time  as  he  thiuks  necessary. 
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The  search  in  such  case  shall  be  conducted  by,  or  in  the  presence  of,  a  Magis- 
trate, or  by  or  in  the  presence  of  some  officer  specially  empowered  in  this  behalf  by 
name  or  in  virtue  of  his  office  by  the  Local  Government. 

20.  The  Local  Government" may  at  any  time  order  or  cause  to  be  seized  any 
arms,  ammunition  or  military  stores  in  the  possession  of  any  person,  notwithstand- 
ing that  such  person  is  licensed  to  possess  the  same,  and  may  detain  the  same  for 
such  time  as  it  thinks  necessary  for  the  public  safety. 

27.  The  Governor  General  in  Council  may  from  time  to  time  by  notification 
published  iu  the  Gazette  of  India — 

(a)  exempt  any  person  by  name  or  in  virtue  of  bis  office  or  any  class  of  persons 
or  exclude  any  description  of  arms  or  ammunition  or  withdraw  any  part  of  British 
India,  from  the  operation  of  any  prohibition  or  direction  contained  in  this  Act ;  and 

(6)  cancel  any  such  notification  and  again  subject  the  persons  or  things  or  the  part 
of  British  Iudia  comprised  therein  to  the  operation  of  such  prohibition  or  direction. 

2b.  Every  person  aware  of  the  commission  of  any  offence  punishable  under 
this  Act,  shall  in  the  absence  of  reasonable  excuse,  the  burden  of  proving  which 
shall  lie  upon  such  person,  give  information  of  the  same  to  the  nearest  Police- 
officer  or  Magistrate,  and 

every  person  employed  upon  any  railway  or  by  any  public  carrier  shall,  in  the 
absence  of  reasonable  excuse,  the  burden  of  proviug  which  shall  lie  upon  such  per- 
son, give  information  to  the  Police-officer  regarding  any  box,  package  or  bide  in 
transit  which  he  may  have  reason  to  suspect  contains  arms,  ammunition  or  military 
stores  in  respect  of  which  an  offence  against  this  Act  has  been  or  is  being  committed. 

29.  Where  an  offence  punishable  under  section  nineteen,  clause  (/),  has  been 
committed  within  three  months  from  the  date  on  which  this  Act  comes  into  force 
in  any  province,  district  or  place  to  which  section  32,  clause  2  of  Act  XXXI  of  18G0 
applies  at  such  date,  or  where  such  an  offence  has  been  committed  in  any  part  of 
British  India  not  being  such  a  district,  province  or  place,  no  proceedings  shall  bo 
instituted  against  any  person  in  respect  of  such  offence  without  the  previous  sanction 
of  the  Magistrate  of  the  district  or  iu  a  presidency  town  of  the  commissioner  of  police. 
-  30.     Where  a  search  is  to  be  made  under  the  Code  of  Criminal  Procedure  or 

J  the  Presidency  Magistrates  Act  1877  in  the  course  of  any  proceedings  instituted  in 
respect  of  an  offence  punishable  under  section  nineteen,  clause  (/),  such  search 
shall,  notwithstanding  anything  contained  in  the  said  Code  or  Act,  be  made  in  the 
presence  of  some  officer  specially  appointed  by  name  or  in  virtue  of  his  office  by  the 
Local  Government  in  this  behalf,  and  not  otherwise. 

31.  Nothing  in  this  Act  shall  be  deemed  to  prevent  any  person  from  being 
pi*osecuted  under  any  other  law  for  any  act  or  omission  which  constitutes  an  offence 
against  this  Act  or  the  rules  made  under  it,  or  from  being  liable  under  such  other 
l<w  to  any  higher  punishment  or  penalty  than  that  provided  by  this  Act :  Provided 
that  no  person  shall  be  punished  tc/ice  for  the  same  offence. 

32.  The  Local  Government  may  from  time  to  time  by  notification  in  the  local 
official  Gazette  direct  a  census  to  be  taken  of  all  fire-arms  in  any  local  area,  and 
empower  any  person  by  name  or  in  virtue  of  his  office  to  take  such  census. 

t  On  the  issue  of  any  such  notification,  all  persons  possessing  any  such  arms  in 
such  area  shall  furnish  to  the  person  so  empowered  such  information  as  he  may 
require  in  reference  thereto,  and  shall  produce  such  arms  to  him  if  he  so  requires. 

Any  person  refusing  or  neglecting  to  produce  any  such  firms  when  so  required, 
shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  one  month, 
or  with  fine  which  may  extend  to  two  hundred  rupees,  or  with  both. 

33.  No  proceeding  other  than  a  suit  shall  be  commenced  against  any  person 
for  any  thing  done  in  pursuance  of  this  Act,  without  having  given  him  at  least  one 
month's  previous  notice  in  writing  of  the  intended  proceeding  and  of  the  cause 
thereof,  nor  after  the  expiration  of  three  mouths  from  the  accrual  of  ,such  cause. 
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THE  FIRST  SCHEDULE. 


Number  and  year. 

Title. 

Extent  of  repeal. 

XVIII  of  1841 

An  Act  for  consolidating   and  amending  the 

So  much  as  has  not  been 

enactments  concerning  the   exportation  of 

repealed. 

Military  Stores. 

XXX  of  1854 

An  Act  to  provide  for  the  levy  of  Duties  of 

In     the     preamble     the 

Customs  IB   the  Arracan,  Pegu,  Martaban 

words     "  and   that   the 

and  Tenasserim  Provinces. 

exportation     of     muni- 
tions of  war  from  any  of 
these      Provinces     into 
foreign  States  should  be 
prohibited." 
Section  11. 

XXXI  of  1860 

An   Act  relating  to  the  manufacture,  im- 

So much  as  has  not  been 

portation  and  sale  of   Anns  and   Ammuni- 

repealed. 

tion,  and  for   regulating   the  right   to  keep 

and  use  the   same,  and  to   give   power  of 

disarming  in  certain  cases. 

VI  of  I860 

An  Act  to  contiuue  Act  No.  XXXI  of  1 860 
(relating  to  the  manufacture,   importation 
and  sale  of  Arms  and  Ammunition,  and  for 
regulating   the  right  to  keep  and  use  the 
same,  and  to   give   power  of  disarming  in 
certain  cases),  and  for  other  purposes. 

The  whole. 

IHof  1S72 

The   Santhal   Parganas  Settlement    Regula- 

So much  of  the  schedule 

tion. 

as  relates  to  Act  XXXI 
of  I860  and  Act  VI  of 
1866. 

IX  of  1S74 

The  Arakan  Hills  District  Laws  Regulation, 

So  much  of  the  schedule 

1874. 

as  relates  to  Act  XVIII 
of  1841. 

XV  of  1874 

An   Act  for  declaring   the   local   extent   of 

So    much    of     the 

certain  Enactments,   and  for    other  pur- 

schedule as    relates  to 

poses. 

Act  XVIII  of  1841. 

THE  SECOND  SCHEDULE. 

(  See  Section  8.  ) 
J 

(1)  Fire-arms  other  than  pistols,  for  each  j  ... 

(2)  Barrels  for  the  same,  whether  single  or  douhte,  for  each 

(3)  reach        ...  ...    "       ...        '  ... 

(4)  Panels  for  the  same,  whether  single  or  double, for  each 
(.*>;  Springs  used  for  fire-arms,  for  each 

(6)  Gun-stocks,  and  rollers,  for  each 

(7)  Revolver-!  >r  each  cartridge  whichithey  will  carry 

(8)  Extractors,  nippers,   heel-plates,   pins,    screws,  tangs,  bolts,   thumb-pieces, 

.  trigger-guards,  hammers,  pistons,  plates,    and  all   other  parts  of  a 
■arm  not  herein  otherwise  provided  for,  and  all  tooli  .  ring 

or  putting  together  or  loading  the  same,  for  each 

(9)  Machines  for  making  or  loading  or  closing  cartridges,  for  each     ... 
(10)  Machines  for  capping  cartridges,  for  i 

Exception. — Articles  falling   under   the  6th,  6th.  8th,  9th  or    10th  head  of   this 
when  they  appertain  to  a  tire -arm  fallir/under  the  1st  or  3rd  head  and  are  fitted  into  the 

:a»c  with  such  lire-aim. 


Rs. 

A. 
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60 

0 

0 

30 

5> 

0 
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0 
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0 

0 
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0 

0 
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(1 

0 
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schedn 
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Act  Xo.  XII  of  1878. 

(  Passed  on  the  28th  March  1S7S.  ) 

1.  Substitution  of  new  section  for  Act  IV  of  1872,  s.  5. 

2.  Substitution  of  new  sections  for  Act  IV  of  1872,  ss.  9  to  18, 

3.  Substitution  of  new  section  for  Act  IV  of  1872,  s.  35. 
4-  Amendment  of  Act  IV  of  1872,  section  38. 

5.  Amendment  of  Act  IV  of  1872,  section  40. 

6.  Amendment  of  Act  IV  of  1872,  sections  43,  44  and  4?> 

7.  Penalty  for  breach  of  rides  under  Act  IV  of  1872. 

8.  Recovery  of  advances  made  by  Government. 

An  Act  for  the  further  amendment  of  the  Panjab  Laws  Act,  1872. 

For  the  purpose  of  further  amending  the  Punjab  Laws  Act,  1872  ;  It  is  hereby 
enacted  as  follows  : — 

1.  For  section  5  of  the  said  Act,  the  following  shall  be  substituted  (uamely)  :— 

"  5.  In  questions  regarding  succession,  special  property  of  females,  betrothal, 
marriage,  divorce,  dower,  adoption,  guardianship,  miuority,  bastardy,  family-rela- 
tions, wills,  legacies,  gifts,  partitions,  or  any  religious  usage  or  institution,  the  rula 
of  decision  shall  be — ■ 

"  (a)  any  custom  applicable  to  the  parties  concerned,  which  is  not  contrary  to 
justice,  equity  or  good  conscience,  and  has  not  been,  by  this  or  auy  other  enactment, 
altered  or  abolished,  and  has  not  been  declared  to  be  void  by  any  competent  authority  ; 

"  (b)  the  Muharamadan  law,  in  cases  where  the  parties  are  Muhammadans, 
and  the  Hiudu  law,  in  cases  where  the  parties  are  Hiudus,  except  in  so  far  as  such  law 
has  been  altered  or  abolished  by  legislative  enactment,  or  is  opposed  to  the  provi- 
sions of  this  Act,  or  has  been  modified  by  any  such  custom  as  is  above  referred  to." 

2.  For  sections  9  to  18  (both  inclusive)  of  the  same  Act,  the  following  shall 
be  substituted  : — 

"  9.  The  right  of  pre-emption  is  a  right  of  the  persons  hereinafter  mentioned 
or  referred  to,  to  acquire,  in  the  cases  hereinafter  specified,  immoveable  property  in 
preference  to  all  other  persons.  It  arises  in  respect  of  sales  (whether  under  a  decree 
or  otherwise)  of  immoveable  property  and  of  foreclosures  of  rights  to  redeem  such 
property. 

"  10.  Unless  the  existence  of  any  custom  or  contract  to  the  contrary  is  proved, 
suc'u  right  shall,  whether  recorded  in  the  settlemeit-record  or  not,  be  presumed — 

"  (a)  to  exist  in  all  village-commuuities,  ho\]ever  constituted,  and  ^ 

"  (b)  to  extend  to  the  village-site,  to  the  houses  built  upon  it,  to  all  lands  and 
shares  of  lands  within  the  village- boundary,  and  to  all  transferable  rights  of  occu- 
pancy affecting  such  lauds. 

"  11.  The  right  of  pre-emption  shall  not  be  presumed  to  exist  in  any  town  or 
city,  or  any  sub-divisiou  thereof,  but  may  be  shown  to  exist  therein,  and  to  be 
exercisable  therein  by  such  persons  and  under  such  circumstances  as  the  local 
custom  prescribes. 

M  12.  If  the  property  to  be  sold  or  the  right  to  redeem  which  is  to  be  fore- 
closed is  situate  within,  or  is  a  share  of,  a  village,  the  right  to  buy  or  redeem  such 
property  belongs,  in  the  absence  of  a  cyitom  to  the  contrary, — 

"  (a)  first,  in  the  case  of  joiut  uudivided  immoveable  property,  to  t  he  eo-sharersJ 

"  (b)  secondly,  in  the  case  of  villages  held  on  ancestral  shares,  to  co-sharcis  in 
the  village,  in  order  of  their  relatiouahin  to  the  vcudor  or  mortgager  ; 
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"  (c)  thirdly,  if  no  co-sharer  or  relation  of  the  vendor  or  mortgagor  claims  to 
exercise  such  right,  to  the  landowners  of  the  patti  or  other  sub-division  of  the  vil- 
lage in  which  the  property  is  situate,  jointly; 

"  (d)  fourthly,  if  the  landowners  of  the  patti  or  other  sub-division  make  no 
joint  claim  to  exercise  such  right,  to  such  landholders  severally  ; 

"  (e)  fifthly,  to  any  landholder  of  the  village  ; 

"  (/)  sixthly,  to  the  tenants  (if  any)  with  rights  of  occupancy  in  the  property ; 

"  (g)  seventhly,  to  the  tenants  (if  any)  with  rights  of  occupancy  in  the  village  : 

"  Provided  that  when  the  property  is  laud  to  the  trees  standing  on  which  the 
Government  is  entitled,  such*  right  belongs  to  the  Lieutenant-Governor  of  the  Par.jab 
in  preference  to  all  other  persons. 

"  AVhere  two  or  more  persons  are  equally  entitled  to  such  right,  the  vendor  or 
mortgagor  may  determine  which  of  them  shall  exercise  the  same. 

"  Nothing  in  the  former  part  of  this  section  shall  bo  deemed  to  affect  the 
Pan  jab  Tenancy  Act,  18G8,  sectiou  34  ;  but  if  a  landlord  refuse  or  neglect  to 
exercise  the  right  conferred  on  him  by  that  section,  such  right  belongs,  first,  to  the 
tenants  (if  any)  with  rights  of  occupancy  in  the  property  concerned,  and  secondly, 
to  the  tenants  (if  any)  with  right  of  occupancy  in  the  village  in  which  such  property 
is  situate. 

"  13.  When  any  person  proposes  to  sell  any  property,  or  to  foreclose  the  right 
to  redeem  any  property,  in  respect  of  which  any  persons  have  a  right  of  pre-emption, 
lie  shall  give  notice  to  the  persons  concerned  of  the  price  at  which  he  is  willing  to 
sell  such  property,  or  of  the  amount  due  in  respect  of  the  mortgage,  as  the  case 
may  be. 

"  Such  notice  shall  be  given  through  any  Court  within  the  local  limits  of  whose 
jurisdiction  the  property  or  any  part  thereof  is  situate,  and  shall  be  deemed  suffici- 
ently given  if  it  bo  stuck  up  on  the  chaupal  or  other  public  place  of  the  village, 
town  or  city  in  which  the  property  is  situate. 

"  14.  Any  person  having  a  right  of  pre-emption  in  respect  of  any  property 
proposed  to  be  sold,  shall  lose  such  right,  uuless  within  three  months  from  the  date 
of  giving  such  notice  he  pays  or  tenders  to  the  person  so  proposing  to  sell  the  price 
aforesaid  or  the  fair  market-value  of  the  property,  or  deposits  the  same  in  the  Court 
from  which  the  notice  issued.  When  any  money  is  so  deposited  the  Court  shall 
give  notice  of  such  deposit  to  the  vendor  or  mortgagor  as  the  case  may  be. 

"  15.  When  the  right  of  pre  emption  arises  in  respect  of  the  foreclosure  of  the 
right  to  redeem  any  property,  any  person  entitled  to  such  right  may,  at  any  time 
within  three  mouths  after  the  giving  of  the  notice  required  by  section  thirteen,  pay 
or  tender  to  the  mortgagee  or  his  successor  in  title  the  amount  specified  in  such 
notice,  or  the  amount  really  due  on  the  footing  of  the  mortgage,  and  shall  thereupon 
acquire  a  right  to  purchase  the  property. 

*  On  completion  of  the  purchase  the  person  exercising  the  right  of  pre-emption 
shall  bo  bound  to  pay  to  the  mortgagee  or  his  successor  in  title  the  amount  specifi- 
ed in  such  notice,  together  with  interest  on  the  principal  sum  secured  by  the  mort- 
gage, at  the  rate  specified  by  the  instrument  of  mortgage,  for  any  time  which  has 
elapsed  since  the  date  of  the  notice,  and  any  additional  costs  which  may  have  been, 
properly  incurred  by  the  mortgagee  or  his  successor  in  title. 

"  10.  Any  person  entitled  to  a  right  of  pre-emption  may  bring  a  suit  to 
enforce  such  right  on  any  of  the  following  grounds  (namely)  : — 

"  (a)  that  no  due  notice  w&8  given  as  required  by  section  thirteen  ; 
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"  (b)  that  tender  was  made  under  section  fourteen  or  section  fifteen  and  re- 
fused ; 

"  (c)  iu  the  case  of  a  sale,  that  the  price  stated  in  the  notice  was  not  fixed  in 
•good  faith  ; 

"  (d)  in  the  case  of  a  foreclosure,  that  the  amount  claimed  by  0  the  mortgagee 
■was  not  really  due  on  the  footing  of  the  mortgage,  or  was  not  claimed  in  good  faith, 
or  that  it  exceeds  the  fair  market-value  of  the  property  mortgaged. 

"  If,  in  the  case  of  a  sale,  the  Court  finds  that  the  price  was  not  fixed  in  good 
faith,  the  Court  shall  fix  such  price  as  appears  to  it  to  be  the  fair  market-valuo  of 
the  property  sold. 

"  If,  in  the  case  of  a  foreclosure,  the  Court  finds  that  the  amount  claimed  by 
the  mortgagee  was  not  really  due  on  the  footiug  of  the  mortgage,  or  that  it  was  not 
claimed  in  good  faith,  or  that  it  exceeds  the  fair  market-value  of  the  property  mort- 
gaged, the  amount  to  be  paid  to  the  mortgagee  shall  not  exceed  what  the  Court 
finds  to  be  such  market-value, 

"  16A.  When  any  suit  is  instituted  under  section  sixteen,  the  Court  may  in 
its  discretion  require  the  plaiutiff  to  pay  into  Court  the  price  or  market-value  of  the 
property,  or,  in  the  case  of  a  right  to  redeem  property,  the  amount  really  due  on 
the  footing  of  the  mortgage,  aud  if  such  requisition  is  not  complied  with  in  such, 
time  as  the  Court  directs,  may  reject  the  plaint. 

"  17.  If  the  Court  find  for  the  plaiutiff,  the  decree  shall  specify  a  day  not  be- 
ing a  holiday  on  or  before  which  the  purchase-money  or  the  amount  to  be  paid  to 
the  mortgagee  shall  be  paid. 

"  18.  If  such  purchase-money  or  amount  is  not  paid  into  Court  before  it  rises 
on  that  day,  the  decree  shall  become  void,  aud  the  plaintiff  shall,  so  far  only  its 
relates  to  such  sale  or  foreclosure,  lose  his  right  of  pre-emption  over  the  property 
to  which  the  decree  relates." 

3.  For  section  35  of  the  same  Act  the  following  shall  be  substituted 
(namely) : — 

"35.  The  Court  of  Wards  may,  at  its  discretion,  take  charge  of,  and  admin- 
ister, the  estates  of  all  disqualified  persons,  that  is  to  say  : — 

"  (a)  females  deemed  by  the  Local  Government  incompetent  to  manage  their 
estates ; 

"  (b)  persons  who  have  not  completed  the  age  of  eighteen  years  ; 

"  (c)  idiots  ;  / 

"  (d)  lunatics ;.  i  * 

"  (e)  persons  declared  by  the  Local  Govenment  incapable,  owing  to  physical 
defects  or  infirmities,  of  managing  their  own  estates  ; 

"(/)  persons  convicted  of  a  non-hailable  offence  and  unfitted,  iu  the  opinion 
of  the  Local  Government  by  vice  or  bad  chaiac&r  to  manage  their  estates;       # 

M  (g)  persons  declared  by  the  Local  Government,  on  their  own  application,  to 
he  unfitted  to  manage  their  estates  : 

"  Provided  that  the  Court  of  Wards  shall  not  take  charge  of,  or  administer,  the 
estate  of  any  person  of  any  of  the  classes  mentioned  in  clauses  (a),  (b),  (c)  and  (d)  of 
this  section,  uuless  he  has  inherited  a  beneficial  interest  in  an  estate  for  which  a 
settlement  was  made  with  his  ancestor,  or  in  respect  of  which  he  would  have  been 
entitled  to  be  settled  with,  if  he  had  been  competent  to  make  an  agreement  for  the 
payment  of  revenue,  or  unless  he  is  the  holder  by  inheritance  of  an  assignment  of 
laud-revenue  :  '  ° 
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"  Provided  als<j  that  the  Court  of  Wards  shall  not  take  charge  of,  or  administer 
any  beneficial  interest  in,  an  estate  in  which  more  persons  than  one  have  a  joint 
undivided  interest,  unless  all  such  persons  are  so  circumstanced  as«to  be  subject  to 
the  Court  of  Wards." 

4.  To  section  38  of  the  same  Act  the  following  clause  shall  be  added 
(namely)  :— 

"  Persons  whose  property  is  under  the  superintendence  of  the  Court  of  Wards 
shall  not  be 'competent  to  create,  without  the  sanction  of  the  Court,  any  charge 
upon,  or  interest  iu,  such  property  or  any  part  thereof." 

5.  To  section  40  of  the  same  Act  shall  bo  added  the  words  '  and  may  withdraw 
any  powers  so  conferred.' 

6.  In  sections  43,  44  aud  47  of  the  same  Act  the  words  '  with  the  consent  ani  ' 
shall  be  omitted. 

7.  Whoever  breaks  any  rule  made  by  the  Local  Government  under  the  same 
Act  shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  fifty  rupees,  or  with  both.  All  penalties 
inflicted  since  the  fifteenth  day  of  July  1875  which  might  have  been  inflicted  \{ 
this  section  had  been  iu  force  shall  bo  deemed  to  have  been  iutficted  in  accordance 
with  law. 

8.  To  the  same  Act  the  following  section  shall  be  added  :— 

"  52.  All  advances  made  by  the  Local  Government  to  landholders  for  the 
relief  of  distress,  the  purchase  of  seed  aud  cattle,  the  construction,  maintenance 
and  repair  of  dwelling-houses  and  other  buildings,  and  for  other  purposes  not 
specified  in  the  Laud  Improvement  Act,  1871,  shall,  when  they  become  due,  be 
recoverable  from  the  person  to  whom  the  advance  was  made,  or  from  any  person 
who  has  become  surety  for  the  repayment  thereof,  as  if  they  were  arrears  of  land- 
revenue  due  by  the  person  to  whom  the  advauce  was  made  or  by  bis  surety." 
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ACT  No.  XVI  of  1878. 

,  (  Passed  on  the  10th  October  1S7S.  ) 

An  Act  to  amend  Act  No.  IX  of  1878  (for  the  better  control  of 
Publications  in  Oriental  languages), 

Whereas  by  Act  No.  IX  of  1878  (for  the  better  control  of  Publications  in  Orien* 
d  languages),  section  five,  it  is  enacted  that  when  any  publisher  or  printer  is 
tiled  upou  by  a  Magistrate  or  Commissioner  of  Police  to  execute  a  bond  under 
tat  Act  in  respect  of  any  newspaper,  the  publisher  of  such  newspaper  may  deliver 
»  such  Magistrate  or  Commissioner  an  undertaking  in  writing  to  the  effect  that 
-y  words,  signs  or  visible  representations  shall,  during  the  year  next  following  the 
ite  of  such  undertaking,  be  printed  or  published  iu  such  newspaper  which  have 
>t  previously  been  submitted  to  such  officer  as  the  Local  Government  may  ap- 
>iut  in  this  behalf,  by  name  or  in  virtue  of  his  office,  or  which  ou  being  so  submit- 
d  have  been  objected  to  by  such  officer,  and  that  when  such  undertaking  has 
;en  so  delivered,  no  such  boud  and  no  such  deposit  as  is  mentioned  iu  section 
ur  of  the  said  Act  shall  be  required  from  the  publisher  or  printer  of  such  news- 
iper  during  the  said  year  ; 

And  whereas  by  the  last  paragraph  of  section  eight  of  the  same  Act  it  is  pro- 
ded  that  the  publisher  of  any  newspaper  may,  ou  the  publication  of  a  notice  in 
spect  thereof  under  section  six  of  the  said  Act,  and  before  anything  has  become 
ible  to  forfeiture  under  the  said  section  eight  in  respect  of  such  newspaper,  deliver 
i  the  Magistrate  of  the  District,  or  to  the  Commissioner  of  Police  in  a  Presidency- 
wn,  within  the  local  limits  of  whose  jurisdiction  such  newspaper  is  published, 
i  undertaking  as  aforesaid,  aud,  if  such  Magistrate  or  Commissioner  accepts  such 
idertaking,  nothiug  shall  become  liable  to  forfeiture  as  aforesaid  between  the 
,te  on  which  such  undertaking  is  so  accepted  and  the  end  of  the  period  for  which 
is  given  ;  * 

And  whereas  by  the  same  Act,  section  eighteen,  it  is  enacted  that  when  any 
lblisher  of  a  newspaper  has  given  any  undertaking  as  aforesaid,  and  during  the 
^riod  for  which  such  undertaking  is  given,  any  words,  signs  or  visible  representa- 
ms  which  have  not  been  submitted  to  the  officer  appointed  as  aforesaid,  o^which 
being  so  submitted  have  been  objected  to  by  him,  are  printed  or  published  in 
ch  newspaper,  such  publisher  aud  the  printer  of  such  newspaper  shall  be 
nished  with  imprisonment  for  a  term  which  may  extend  to  six  mouths,  or  with 
ie,  or  with  both  ; 


And  whereas  ij,  is  expedient  to  repeal  the  ninctments  and  proviso  hereinbefore 
cited  and  the  reference  in  section  three  of  th#said  Act  to  the  said  section  five  ; 
is  hereby  enacted  as  follows  : — 

1.  The  following  portions  of  the  said  Act  are  repealed  (that  is  to  say):  see- 
ms five  and  eighteen,  the  last  paragraph  of  ^section  eight,  and  in  section  three, 
e  words  "  and  subject  to  the  provisions  of  section  five."  *" 
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ACT  No.  XYII  OF  1878. 
•  The  Northern  India  Ferries  Act,  1878. 

(  Passed  on  the  9  th  November  1878. ) 

CONTEXTS.  "*      j 

I. — Preliminary. 
Section. 

1.  Short  title.     Local  extent.     Commencement. 

2.  Repeal. 

3.  Interpretation-clause. 

II. — Public  Ferries. 

It.  Power  to  declare,  establish,  define  and  discontinue  public  jerries. 

5.  Claims  for  compensation. 

6.  Superintendence  of  public  ferries. 

7.  Managejnent  may  be  vested  in  municipality  ;     And  proceeds  paid  into  Muni- 

cipal Fund. 

8.  Letting  ferry-tolls  for  aurtion. 

9.  Recovery  of  arrears  from  lessee. 
JO.     Powei'  to  cancel  lease. 

11.  Surrender  of  lease. 

12.  Power  to  make  rules. 

13.  Private  ferry  not  to  ply  within  two  miles  of  public  ferry  without  sanction. 

14.  Person  using  approaches,  dec,  liable  to  pay. 

15.  Tolls. 

16.  Table  of  tolls.     List  of  tolls. 

17.  Tolls,  rents,  compensation  and  fines  how  disposed  of.  A> 

18.  C impounding  for  tolls. 

III. — Private  Ferries. 

19.  Power  to  make  rules. 

20.  Tolls. 

IV. — Penalties  and  Criminal  Procedure. 

21.  Penalty  for  breach  of  provisions  as  to  table  of  tolls,  list  of  tolls  and  return  of 

traffic.  J 

22.  Penalty  for  taking  unauthorized  toll.     AnU  for  causing  delay.  '' 

23.  Penalty  for  breach  of  rides  made  under  stations  12  and  19. 
24-     Cancelment  of  lease  on  default  or  breach  of  rules. 

25.  Penalties  on  passengers  offending. 

26.  Penalty  for  plying  within  public  ferry  course  toithout  license. 

27.  Fines  payable  to  lessee.  *** 

28.  Penalty  for  rash  naingation  and  stacking  of  timber. 

29.  Power  to  arrest  without  warrant. 
SO.  Power  to  try  summarily. 

31.     Magistrate  may  assess  damage  done  by  offender. 

V. — Miscellaneous. 

Power  to  take  possession  of  boat*,  &c,  on  surrender  or  cancellation  of  lease. 
33.     Similar  power  m  cases  <>f  emergency. 
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Section. 

84-     Jurisdiction  of  Civil  Courts  barred. 

85.  Delegation  of  powers. 

86.  Validation  of  proceedings  since  repeal  of  Regulation  VI  of  1819  in  Punjab. 

A.i  Act  to  regulate  Ferries  in  Northern  India. 

Whereas  it  is  expedient  to  regulate  ferries  in  the  Punjab,  the  North-Westen 
Provinces,  Oudh,  the  Central  Provinces,  Assam  aud  Ajmer  and  Merwara  •  It  i 
hereby  enacted  as  follows  : — 

I. — Preliminary. 

1.  This  Act  may  be  called  "  The  Northern  India  Ferries  Act,  1878." 

It  extends  only  to  the  territories  respectively  administered  by  the  Lieutenant 
Governors  of  the  Punjab  and  the  North-Western  Provinces  and  the  Chief  Commia 
sioners  of  Oudh,  the  Central  Provinces,  Assam  and  Ajmer  aud  Merwara  : 

It  shall  come  into  force  in  each  of  the  said  territories  on  such  date  as  th( 
Local  Government  may  by  notification  in  the  official  Gazette  fix  in  this  behalf. 

2.  On  and  from  the  date  on  which  it  comes  into  force  in  the  territories  res 
pectively  administered  by  the  Lieutenant-Governor  of  the  North-Western  Provinces 
aud  the  said  Chief  Commissioners,  Bengal  Regulation  VI  of  1819  shall  be  repealed 
therein  ;  but  all  determinations,  declarations,  orders  and  rules  made,  engagement? 
entered  into,  and  securities  taken  under  that  Regulation,  and  then  in  force,  shall 
be  deemed  to  be  respectively  made,  entered  into  and  taken  under  this  Act. 

3.  In  this  Act  the  word  "  ferry  "  includes  also  a  bridge  of  boats,  pontoons  or 
rafts,  a  swing-bridge,  a  flying-bridge  and  a  temporary  bridge,  aud  the  approaches  to, 
aud  landing-places  of,  a  ferry. 

II. — Public  Ferries. 

4.  The  Local  Government  may,  from  time  to  time, — 

(a)  declare  what  ferries  shall   be   deemed  public  ferries,   and   the   respective 
districts  in  which,  for  the  purposes  of  this  Act,  they  shall  be  deemed  to  be  situate ; 
(o)  take  possession  of  a  private  ferry  aud  declare  it  to  be  a  public  ferry  ; 

(c)  establish  new  public  ferries  where,  in  its  opinion,  they  are  needed  ; 

(d)  define  the  limits  of  any  public  ferry  ; 

(e)  change  the  course  of  any  public  ferry  ;  and 

(/)  discontinue  any  public  fe  ry  which  it  deems  unnecessary. 

Every  such  declaration,  esta  lishment,  definition,  change  or  discontinuance 
shall  be  made  by  notification  in  the  official  Gazette  : 

Provided  that,  when  a  river  lies  between  two  Provinces,  the  powers  conferred 
by  this  section  shall,  in  respect  of  such  river,  be  exercised  by  the  Governor  General 
in  Cmncil,  by  notification  in  the  Ga:ttte  of  India,  aud  not  otherwise  : 

Provided  also  that,  when  any  alteration  in  the  course  or  in  the  limits  of  a 
public  ferry  is  rendered  necessary  by  changes  in  the  river,  such  alteration  may  be 
made,  by  an  order  under  his  hand,  by  the  Commissioner  of  the  Division  in  which 
such  ferry  is  situate,  or  by  such  other  officer  as  the  Local  Government  may,  from 
time  to  time,  appoint  by  name  or  iu  virtue  of  his  office  in  this  behalf. 

5.  Claims  for  compensation  for  any  loss  sustained  by  any  person  in  conse- 
quence of  a  private  ferry  being  taken  possession  of  under  section  four,  shall  be 
enquired  into  by  the  Magistrate  of  the  District  iu  which  such   ferry   is   situate,   or 
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such   officer  as  he  appoints  in  this  behalf,  and  submitted  for  the  consideration  aud 
orders  of  the  Local  Government. 

6.  The  immediate  superintendence  of  every  public  ferry  shall,  except  as  pro- 
vided in  section  seven,  be  vested  in  the  Magistrate  of  the  District  in  which  such 
ferry  is  sitiuite,  or  in  such  other  officer  as  the  Local  Government  may,  from  time  to 
time,  appoint  by  name  or  in  virtue  of  his  office  in  this  behalf; 

and  such  Magistrate  or  officer  shall,  except  •when  the  tolls  at   such   ferry  are 
Pleased,  make  all  necessary  arrangements  for  the  supply  of  boats  for  such  ferry,  and 
for  the  collection  of  the  authorized  tolls  leviable  thereat. 

7.  The  Local  Government  may  direct  that  any  public  ferry  situate  within 
the  limits  of  a  town  be  mauaged  by  the  officer  or  public  body  charged  with  the 
superintendence   of  the   municipal  arrangements  of  such  town  ; 

and  may  further  direct  that  all  or  any  part  of  the  proceeds  from  such  ferry  be 
paid  into  the  Municipal  Fund  of  such  town; 

and  thereupon  such  ferry  shall  be  managed,  and  such  proceeds  or  part  thereof 
shall  be  paid,  accordingly. 

8.  The  tolls  of  any  public  ferry  may,  from  time  to  time,  be  let  by  public 
auction  for  such  term  not  exceeding  five  years  as  the  Magistrate  of  the  District, 
subject  to  the  approval  of  the  Commissioner  of  the  Division  in  which  such  ferry  is 
situate,  may  deem  expedient. 

The  lessee  shall  conform  to  the  rules  made  under  this  Act  for  the  management 
and  control  of  such  ferry,  and  may  be  called  upon  by  the  officer  conducting  the 
auctiou  to  give  such  security  for  his  good  conduct  aud  for  the  punctual  paymeut 
of  the  rent  as  such  officer  thinks  fit. 

Such  officer  may,  for  sufficient  reason  recorded  in  writing  under  his  hand, 
refuse  to  accept  the  offer  of  the  highest  bidder,  aud  may  accept  any  other  bid,  or 
may  withdraw  the  toll3  from  auction. 

9.  All  arrears  due  by  the  lessee  of  the  tolls  of  a  public  ferry  on  account  of 
ijhis  lease  may  be  recovered  from  the  lessee  or  his  surety  (if  any)  by  the  Magistrate 
,j  of  the  District  in  which  such  ferry  is  situate  as  if  they  were  arrears  of  land-revenue. 

10  The  Local  Government  may  cancel  the  lease  of  the  tolls  of  any  public 
ferry  on  the  expiration  of  six  mouths'  notice  in  writing  to  the  lessee  of  its  intention 
to  cancel  such  lease. 

When  any  lease  is  cancelled  under  this  sectUn,  the  Magistrate  of  the  District 
in  which  such  ferry  is  situate  shall  pay  to  tip  lessee  such  compensation  as  s'jch 
Magistrate  may,  with  the  previous  sanctiou  of  4/oe  Local  Government,  award. 

11.  The  lessee  of  the  tolls  of  a  public  ferry  may  surrender  his  lease  on  the 
expiration  of  one  month's  notice  in  writing  to  the  Local  Government  of  his  intention 
to  surrender  such  lease,  and  on  payment  to  thf  Magistrate  of  the  District  in  which 
such  ferry  is  situate  of  such  compensation  as  such  Magistrate,  subject  to  the 
approval  of  the  Commissioner,  may  iu  each  case  direct. 

12.  Subject  to  the  control  of  the  Local  Government,  the  Commissioner  of  a 
Division,  or  such  other  officer  as  the  Local  Government  may,  from  time  to  time, 
appoint  in  this  behalf,  by  name  or  in  virtue  of  his  office,  may,  from  time  to  time' 
make  rules  consistent  with  this  Act — 

(a)  for  the  control  and  the  management  of  all  public  ferries  within  such  Divi- 
sion and  fur  regulating  the  traffic  at  such  ferries  ; 
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(b)  for  regulating  the  time  and  manner  at  and  in  which,  the  terms  ou  which, 
and  the  person  by  <vhom,  the  tolls  of  such  ferries  may  be  let  by  auction  ; 

(c)  for  compensating  persons  who  have  compounded  for  tolls  'payable  for  the 
use  of  any  such  ferry  when  such  ferry  has  been  discontinued  before  the  expiratiou 
of  the  period  compounded  for  ;  and 

(d)  generally  to  carry  out  the  purposes  of  this  Act ; 

and,  when  the  tolls  of  a  ferry  have  been  let  under  section  eight,  such  Commis- 
sioner or  other  officer  may,  from  time  to  time  (subject  as  aforesaid),  make  addi- 
tional rules  consistent  with  this  Act — 

(e)  for  collecting  the  rents  payable  for  the  tolls  of  such  ferries  ; 

(/)  in  cases  in  which  the  communication  is  to  be  established  by  means  of  a 
bridge  of  boats,  pontoons  or  rafts,  or  a  swing-bridge,  flying-bridge  or  temporary 
bridge,  for  regulating  the  time  and  manner  at  aud  in  which  such  bridge  shall  be 
constructed  and  maintained  and  opened  for  the  passage  of  vessels  aud  rafts  through 
the  sam e,  and 

(g)  in  cases  in  which  the  traffic  is  conveyed  in  boats,  for  regulating  (1)  the 
number  and  kinds  of  such  boats  aud  their  dimensions  and  equipment ;  (2)  the 
number  of  the  crew  to  be  kept  by  the  lessee  for  each  boat ;  (3)  the  maintenance  of 
such  boats  continually  in  good  condition ;  (4)  the  hours  during  which,  aud  the 
intervals  within  which,  the  lessee  shall  be  bouud  to  ply,  and  (5)  the  number  of 
passengers,  animals  aud  vehicles,  aud  the  bulk  aud  weight  of  other  things,  that 
may  be  carried  in  each  kind  of  boat  at  one  trip. 

The  lessee  shall  make  such  returns  of  traffic  as  the  Commissioner  or  other 
officer  as  aforesaid  may  from  time  to  time  require. 

13.  No  person  shall,  except  with  the  sanction  of  the  officer  charged  with  the 
superintendence  of  a  public  ferry,  keep  a  ferry-boat  for  the  purpose  of  plying  for 
hire  \ ;  or  from  any  poiut  withiu  a  distauce  of  two  miles  from  the  limits  of  such 
publio  ferry : 

Provided  that,  in  the  case  of  any  specified  public  ferry,  the  Local  Government 
may,  by  notification  in  the  official  Gazette,  reduce  or  increase  the  said  distance  of 
two  miles  to  such  exteut  as  it  thinks  fit : 

Provided  also  that  nothing  hereinbefore  contained  shall  prevent  persons  ply- 
ing between  two  places,  oue  of  which  is  without,  and  oue  within,  the  said  limits, 
when  the  distance  between  such  two  places  is  not  less  than  three  miles,  or  apply 
to  boats  which  the  Local  Government  expressly  exempts  from  the  operation  of  this 
section. 

14.  Whoever  uses  the  approach  to,  or  landing-place  of,  a  public  ferry  is 
liable  to  pay  the  toll  payable  for  crossing  such  ferry. 

15.  Tolls,  according  to  such  rates  as  are  from  time  to  time  fixed  by  the 
Lor.nl  Government,  shall  be  levied.;,on  all  persons,  animals,  vehicles  and  other 
things  crossing  auy  river  by  a  public  ferry  and  not  employed  or  transmitted  on  the 
public  service : 

Provided  that  the  Local  Government  may,  from  time  to  time,  declare  that  any 
persons,  animals,  vehicles  or  other  things  shall  be  exempt  from  payment  of  such 
tolls. 

Where  the  tolls  of  a  ferry  have  been  let  under  section  eight,  any  such  declara- 
tion, if  made  after  the  date  of  the  auction,  shall  entitle  the  lessee  to  such  abate- 
ment of  the  rent  payable  in  respect  of  the  tolls  as  may  be  fixed  by  the  Commissioner 
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of  the  Division  or  such  other  officer  .13  the  Local  Government  may,  from  time  to 
time,  appoint  in  this  behalf  by  name  or  in  virtue  of  his  office.  * 

16.  The  lessee  or  other  person  authorized  to  collect  the  tolls  of  any  public 
ferry  shall  affix  a  table  of  such  tolls,  legibly  written  or  printed  in  the  vernacular 
lauguage,  and  also,  if  the  Commissioner  of  the  Division  so  directs,  in  English,  in 
some  conspicuous  place  near  the  ferry,  » 

and  shall  be  bound  to  produce,  on  demand,  a  list  of  the  tolls,  sigjned  by  the 
Magistrate  of  the  District  or  such  other  officer  as  he  appoiuts  in  this  bshalf. 

17.  Except  as  provided  by  sectiou  seven,  all  tolls,  rent's  and  compensation 
received  by  or  on  behalf  of  Government,  and  all  fines  levied,  under  this  Act  shall 
be  disposed  of  as  follows,  that  is  to  say  : — 

(a)  in  the  territories  administered  by  the  Lieutenant-Governor  of  the  North- 
Western  Provinces,  the  residue  of  such  tolls,  rents,  compensation  and  fines,  after 
defraying  thereout  all  charges  iucurred  in  carrying  out  this  Act  in  those  territories, 
shall  be  credited  to  the  Fund  constituted  for  those  territories  by  the  North- 
Western  Provinces  Local  Rates  Act,  1S7S  ; 

(b)  in  the  territories  administered  by  the  Chief  Commissioner  of  Oudh,  the 
residue  as  aforesaid  shall  be  credited  to  the  Fund  constituted  for  those  territories 
by  the  Oudh  Local  Kates  Act,  1S7S  ; 

(e)  in  the  territories  respectively  alministered  by  the  Lieutenant-Governor  of 
the  Punjab  and  the  Chief  Commissioner  of  the  Central  Provinces,  such  tolls,  rents, 
compensation  and  fines  shall  be  credited  to  the  Local  Government  and  applied 
first,  to  defraying  all  charges  incurred  in  carrying  out  this  Act  in  those  territories 
respectively,  and  then,  at  the  discretion  of  the  Local  Government,  to  any  of  the 
purposes  specified  in  the  second  clause  of  section  seven  of  the  Punjab  Local  Rates 
Act,  187S,  or  the  secoud  clause  of  section  five  of  the  Central  Provinces  Additional 
Rates  Act,  IS 78,  as  the  case  may  be,  and 

(d)  in  the  territories  respectively  administered  by  the  Chief  Commissioner  of 
Assam  aud  the  Chief  Commissioner  of  Ajmer  and  Merwlra,  such  tolls,  rents,  com- 
pensation aud  fiues  shall  be  credited  to  the  Local  Government  and  applied,  first,  to 
defraying  all  charges  iucurred  in  carrying  out  this  Act  in  those  territories  respec- 
tively, and  then  to  such  local  works  aud  establishments  likely  to  promote  the 
public  health,  comfort  or  convenience  as  the  Local  Government,  subject  to  the 
control  of  the  Governor  General  in  Council,  may  from  time  to  time  direct. ' 

18.  The  Local  Government  may,  if  it  thinks  fit,  from  time  to  time,  fix  rates 
at  which  any  person  may  compound  for  the  tolls  payable  for  the  use  of  a  publio 
ferry.  / 

III. — Private  Ferries. 

19.  The  Commissioner  of  the  Division  may,  with  the  previous  sanction  of  the 
Local  Government,  from  time  to  time  make  rules  for  the  maintenance  of  order 
and  for  the  safety  of  passengers  and  property  at  ferries  other  than  public  ferries. 

20.  The  tolls  charged  at  such  ferries  shall  not  exceed  the  highest  rates'  for 
the  time  being  fixed  under  section  fifteen  for  similar  public  ferries, 

IV. — Penalties  and  Criminal  Procedure. 

21.  Every  lessee  or  other  person  authorized  to  collect  the  tolls  of  a  publio 
ferry,  who  neglects  to  affix  and  keep  in^good  order  aud  repair  the  table  of  tolls 
mentioned  in  section  sixteen, 

or  who  wilfully  removes,  alters  or  defaces  such  table,  or  allows  it  to  become 
illegible, 
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or  who  fails  to  produce  on  demand  the  list  of  the  tolls  mentioned  in  section 
sixteen, 

and  every  lessee  who  neglects  to  furnish  any  return  required  under  section 
twelve, 

shall  he  punished  with  fine  which  may  extend  to  fifty  rupees. 

22.  Every  such  lessee  or  other  person  as  aforesaid  and  any  person  in  posses- 
sion of  a  private  ferry  asking  or  taking  more  than  the  lawful  toll,  or  without  due 
cause  delaying  any  person,  animal,  vehicle  or  other  thing,  shall  be  punished  with 
fine  which  may  extend  to  one  hundred  rupees. 

23.  Every  person  breaking  any  rule  made  under  section  twelve  or  section 
nineteen  shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  six 
mouths,  or  with  fine  which  may  extend  to  two  hundred  rupees,  or  with  both. 

24.  When  any  lessee  of  the  tolls  of  a  public  ferry  makes  default  in  the  pay- 
ment of  the  rent  payable  in  respect  of  such  tolls,  or  has  been  convicted  of  an  offence 
under  section  twenty-three,  or  having  been  convicted  of  an  offence  under  section, 
twenty-one  or  twenty-two,  is  again  convicted  of  an  offence  under  either  of  those 
sections, 

the  Magistrate  of  the  District  may,  with  the  sanction  of  the  Commissioner  of 
the  Division,  cancel  the  lease  of  the  tolls  of  such  ferry,  and  make  other  arrange- 
ments for  its  management  during  the  whole  or  any  part  of  the  term  for  which  the 
tolls  were  let. 

25.  Every  person  crossing  by  any  public  ferry,  or  using  the  approach  to,  or 
landing-place  thereof,  who  refuses  to  pay  the  proper  toll,  and  every  person — 

who,  with  intent  to  avoid  payment  of  such  toll,  fraudulently  or  forcibly  crosses 
by  any  such  ferry  without  paying  the  toll,  or 

who  obstructs  any  toll-collector  or  lessee  of  the  tolls  of  a  public  ferry,  or  any 
of  his  .ssistants,  in  any  way  in  the  execution  of  their  duty  under  this  Act,  or 

who,  after  being  wan*  by  any  such  toll-collector,  lessee  or  assistant  not  to  do 
so,  goes  or  takes  any  animals,  vehicles  or  other  thing3  into  any  ferryboat,  or  upon 
any  bridge  at  such  a  ferry,  which  is  in  such  a  state  or  so  loaded  as  to  endanger 
human  life  or  property,  or 

whc  refuses  or  neglects   to  leave,    or  remove   any   animals,   vehicles  or  goods 
from,  any  such  ferryboat  or  bridge,  on  beiug  requested  by  such  toll-collector,  lessee ' 
or  assistant  to  do  so, 

shall  be  punished  with  fine  wijch  may  extend  to  fifty  rupees. 

26.  Whoever  conveys  for\.iire  any  passenger,  animal,  vehicle  or  other 
thing  in  contravention  of  the  provisions  of  section  thirteen  shall  be  punished  with 
fine  which  may  extend  to  fifty  rupees. 

27.  Where  the  tolls  of  any  public  ferry  have  been  let  under  the  provisions 
here.nbefore  contained,  the  whole  or  any  portion  of  any  fine  realized  under  section 
twenty-five  or  section  twenty-six  may  notwithstanding  anything  contained  in  sec- 
tion seventeen,  be,  at  the  discretion  of  the  convicting  Magistrate  or  Bench  of  Magis- 
trates, paid  to  the  lessee. 

28.  Whoever  navigates,  anchors,  moors  or  fastens  any  vessel  or  raft,  or 
stacks  any  timber,  in  a  manner  so  rash  or  negligent  as  to  damage  a  public  ferry, 
shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  three 
months,  or  with  fine  which  may  extend  to  five  hundred  rupees,  or  with  both  ;  and 
the  toll-collector  or  lessee  of  the  tolls  of  such  ferry    or  any   of  his   assistants,  may 
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eize   and  detain   such  vessel,    raft  or   timber  pending  the  inquiry   aud  assessment 
lereiuafter  meutioned.  * 

29.  The  police  may  arrest  without  warrant  any  person  committing  an  offence 
igaiust  section  twenty-five  or  twenty-eight. 

30.  Any  Magistrate  or  Bench  of  Magistrates  having  summary  jurisdiction 
mder  chapter  XVIII  of  the  Code  of  Criminal  Procedure  may  ?ry  a,uy  offence 
igainst  this  Act  in  manner  piovided  by  that  chapter.  j 

31.  Every  Magistrate  or  Bench  of  Magistrates  trying  any  offence*  under  this 
A.ct  may  enquire  into  and  assess  the  value  of  the  damage  (if  any)  done  or  caused 
o\  the  offender  to  the  ferry  concerned,  and  shall  order  the  amount  of  such  value 
[o  be  paid  by  him  in  addition  to  any  fine  imposed  upou  him  under  this  Act ;  and 
the  amount  so  ordered  to  be  paid  shall  be  leviable  as  if  it  were  a  fine,  or  when  the 
Dffence  is  one  under  section  twenty-eight,  by  the  sale  of  the  vessel,  raft  or  timber 
3ausing  the  damage,  aud  of  any  thing  fouud  in  or  upon  such  vessel  or  raft. 

The  Commissioner  of  the  Division  may,  on  the  appeal  of  any  person  deeming 
limsef  aggrieved  by  an  order  under  this  section,  reduce  or  remit  the  amount  pay- 
able under  such  order. 

V. — Miscellaneous. 

32.  "When  the  lease  of  the  tolls  of  any  ferry  is  surrendered  under  section 
eleven  or  caucelled  under  section  twenty-four,  the  Magistrate  of  the  District  may 
take  possession  of  all  boats  aud  their  equipment,  and  all  other  material  and  appli- 
ances, used  by  the  lessee  for  the  purposes  of  such  ferry,  aud  use  the  same  (paying 
such  compensation  for  the  use  thereof  as  the  Local  Government  may  iu  each  case 
direct)  until  such  Magistrate  can  conveniently  procure  proper  substitutes  therefor. 

33.  When  any  boats  or  their  equipment,  or  any  materials  or  appliauces  suit- 
able for  settiug  up  a  ferry,  are  emergently  required  for  facilitating  the  transport  of 
officers  or  troops  of  Her  Majesty  on  duty,  or  of  any  other  person  on  the  bushj^ss  of 
Her  Majesty,  or  of  any  animals,  vehicles  or  baggage  belonging  to  such  officers, 
troops  or  persons,  or  of  any  property  of  Her  Majesty,  the  Magistrate  of  the  District 
may  take  possession  of  and  use  the  same  (paying  such  compensation  for  the  use 
thereof  as  the  Local  Government  may  hi  each  case  direct)  until  such  transport  is 
completed.  # 

34.  No  suit  to  ascertain  the  amount  of  any  compensation  payable,  ^or  abate- 
ment of  rent  allowable,  under  this  Act  shall  be  cognizable  by  any  Civil  Court. 

35.  The  Local  Government  may,  from  time  to  time,  delegate,  under  such 
restrictions  as  it  thinks  fit,  any  of  the  powers  conferred  on  it  by  this  Act  to  any 
Commissioner  of  a  division  or  Magistrate  of  a  district,  or  to  such  other  officer*as 
it  thinks  fit,  by  name  or  by  virtue  of  his  office. 

36.  All  matters  determined,  orders   issued,  acts  done,    penalties  imposed  and 
idings  held  in  the  territories  administered  by  the    Lieutenant  Governor  of  the 

Punjab  after  the  repeal  of  Bengal  Regulation  ¥1  of  1819  by  the  Punjab  Law^Act, 
section  4,  and  before  this  Act  comes  into  force  in  such  territories,  shall, 
whenever  such  determinations,  orders,  acts,  penalties  or  proceedings  would  have 
been  lawful  if  the  said  Regulation  had  been  in  force,  be  deemed  to  have  been  respec- 
tively determined,  issued,  done,  imposed  and  held  iu  accordance  with  law. 
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Notification*. 
Fort  William,  the  18th  December  1878. 
Xo.  28. — The  following  Statutes  are  published  for  general  information  : — 

FOREIGN  JURISDICTION"  ACT,  1878. 

41  axd  42  Vict.,  Chap.  67. 

Arrangement  of  Sections. 
Section. 

1.  Construction  of  Act.  and  short  titl's. 

2.  Repeal  of  enactments  in  the  Second  Schedule. 

8.     Power  for  the  Queen  in  Council  to  extend  enactments  in  the  First  Schedule. 
Jf.      Validity  of  Orders  made  under  Foreign  Jurisdiction  Acts. 

5.  Extension  of  Foreign  Jurisdiction  Acts  over  Her  Majesty's   subjects    residing 
tft  countries  without  regular  governments. 

6.  Jurisdiction  over  ships  in  Eastern  seas. 

7.  Orders  in  Council  to  be  laid  before  Parliament. 

8.  Provisions  for  protection  of  persons  acting  under  Foreign  Jurisdiction  Acts. 

Schedules  : 
First  Schedule — Enactments  referred  to. 
Second  Schedule — Enactments  repealed. 

An  Act  for  extending  and  amending  the  Foreign  Jurisdiction  Acts. 

[16th  August  1878.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with   the  advice 

and  consent  of  the  Lords  Spiritual  and  Temporal,  and    Commons,   in   this   present 

Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  ;  (that  is  to  say,) 

1. — (1).     This  Act  shall  be  construed    as  one   with  the   Foreign   Jurisdictiou 

6  &  7  Vict.,  c.  94.  Acts,  1843  to  1875,  and  those  Acts  together  wit1  •'this 

28  k  29  Vict.,  c  116.  Act,  may  be  cited  as  the  Foreign  Jurisdiction  Acts'  1843 

29  k  30  Vict.,  c.  87.  to  1878,  and  this  Act   may   be  cited  separately  as  the 
38  ic  39  Vict.,  c.  85.  Foreigu  Jurisdiction  Act>  fog. 

(2).  The  Acts  whereof  the  titles  are  given  in  the  First  Schedule  to  this  Act 
may  be  cited  by  the  respective  short  titles  given  in  that  schedule.  • 

2.  The  Acts  mentioned  in  the  Second  Schedule  to  this  Act  are  hereby  re- 
pealed to  the  extent  in  the  third  column  of  that  schedule  mentioned  :  Provided 
that, — 

•  (1)  any  Order  in  Council,  commission,  or  instructions  made  or  issued  in  pur- 
suance of  any  enactment  hereby  repealed,  and  in  force  at  the  passing  of 
this  Act,  shall  continue  in  force  until  altered  or  revoked  by  Her  Majesty ; 
and 

(2)  this  repeal  shall  not  affect  anything  done  or  suffered,  or  any  right  accrued 
or  liability  incurred  before  the  passing  of  this  Act ;  and 

(3)  any  action,  suit,  or  other  proceeding%ffected  by  any  enactment  hereby 
repealed  may  be  carried  on  in  like  manner  as  if  this  Act  had  not  been 
passed. 

•°>- — (!)•  It  shall  be  lawful  for  Her  Majesty  the  Queen  in  Council,  if  it  seems 
fit,  from  time  to  time,  by  Order,  to  direct  that  all  or  any  of  the  enactments  des- 
cribed in  the  First  Schedule  to  this  Act,  or&ny  enactments  for  the  time  being  in 
force  amending  or  substituted  for  the  ssftne,  shall  extend,  with  or  without  any  excep- 
tions, adaptation-,  or  modifications  in  the  Order  mentioned,  Ho  any  country  or  plaoe 
C  k  7  Vict.,  c.  94.  t0  w'hich    for  the  time   being   the   Foreigu  Jurisdiction 

let,  1843,  applies. 
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(2).  Thereupon  those  enactments  shall  operate  as  if  that  country  or  place 
were  one  of  Her  Majesty's  Colonies,  and  as  if  Her  Majesty  in  Council  were  the  Legis- 
lature of  that  Colony. 

4.  An  Order  in  Council  purporting  to  be  made  in  pursuance  of  the  Foreign  , 
G  &  7  Vict.  c.  94.  Jurisdiction  Acts,  1843  to  1878,  or   any   of  them,   shall 

28  &  29  Vict.,  c.  ,11G.  be  deemed  a  colonial  law  within  the  Colonial  Lawn   Vali- 

29  &  30  Vict.,  c.  87.  dity  Act,  1865,  that  is  to  say,   the  Act  of  the  session   of 
38  &  39  Vict.,  c.  85.              tue  twenty-eighth  and  twenty-ninth  years  of  the  reign  of 

Her  present  Majesty,  chapter  sixty- thrfte,  "  to  remove  doubts  as  to  the  validity  ofl 
colonial  laws;"  and  any  country  or  place  to  which  any  such  Order  extends  shall  be  I 
deemed  a  colony  within  that  Act. 

5.  In  any  country  or  place  out  of  Her    Majesty's    dominions,    in  or  to    which 
c  &  7  v  94  an^  °^  ^er  M:XJef,>ty's  subjects  are  for  the  time  being  resi- 
dent or  resorting,  and  which  is  not  subject  to  any  govern- 
ment from  whom  Her  Majesty  might  obtain    power    and  jurisdiction    by    treaty    or 
any  of  the  other  means   mentioned'  in    the    Foreign    Jurisdiction    Act,    1843,    Her 
Majesty  shall  by  virtue  of  this  Act  have  power   and  jurisdiction   over  Her  Majesty's 

ir  7  v  04  subjects  for  the  time  being    resident    in    or   resorting    to 

that  country  or  place,  and  the  same  shall  be  deemed 
power  and  jurisdiction  had  by  Her  Majesty  therein  within  the  Foreign  Jurisdiction 
Act,  1843. 

6.  It  shall  be  lawful  for  Her  Majesty  the  Queen  in  Council  from  time  to  time, 
by  Order,  to  make,  for  the  government  of  Her  Majesty's  subjects  being  in  any 
vessel  at  a  distance  of  not  more  than  one  hundred  miles  from  the  coast  of  China  or 
of  Japan,  any  law  that  to  Her  Majesty  in  Council  may  seem  meet,  as  fully  and 
effectually  as  any  such  law  might  be  made  by  Her  Majesty  in  Counoil  for  the 
government    of  Her  Majesty's  subjects  being  in  China  or  in  Japan. 

7.  Every  Order  in  Council  made  in    pursuance   of  the    Foreign    Jurisdiction 
6  &  7  Vict    c  94  Acts,  1843  to  1878,  or  any  of  them,  shall  be  laid  before  both 

28  &-w39  Vict.,'c.  116.  Houses  of  Parliament  forthwith  after  it  is  made  if  Parlia- 

29  &  30  Vict.,  o.  87  ment  be  then  in  session,  and  if  not,  forthwith  after   the 
38  &  39  Vict.,  c.  85.  commencement  of  the  then  next  session  of  Parliament. 

8. — (1).     An  action,  suit,  prosecution,  or  proceeding  against    any   person   for 
6  &  7  Vict    c  94  any  ^  d°ne  m  pursuance  or  execution    or    intended    ex- 

28  &'28  Vict.,'c.  116.  edition  or  intended  execution  of  the  Foreign  Jurisdiction 

29  &  30  Vict.,  c.  87.  Acts,  1843  to  1878,  or  any  of  them,    or  of  any    Order   in 
38  &  39  Vict.,  c.  85.  Council  made  under  the   same,  or  of  any  power    or   juris-1 

diction  of  Her  Majesty  as  is  mentioned  in  the  said  Acts  or  any  of  them,  or  in  res- 
pect of  any  alleged  neglect  or  default  in  the  execution  of  the  said  Acts  or  any  of 
them,  or  of  any  suoh  Order  in  Council,  power,  or  jurisdiction  as  aforesaid,  shall  not 
lie  or  be  instituted — 

(a),  in  the  court  within  Her  Majesty's  dominions,  unless  it  is  commenoed  with- 
in six  months  next  after  the  act,  neglect,  or  default  complained  of,  or  in 
case  of  a  continuance  of  iniury  or  damage,  within  six  months  next  after 
,  the  oeasiug  thereof,  or  where  the  cause  of  actiou  arose  out  of  Her  Majesty's 
dominions,  within  six  mouths  after  the  parties  to  such  aotion,  suit,  prose- 
cution, or  proceeding  have  been  within  the  jurisdiction  of  the  court  in 
which  the  same  is  instituted. 
(b).  nor  in  any  Her  Majesty's  courts  without  Her  Majesty's  dominions,  unless 
the  cause  of  action  arose  within  fhe  jurisdiction  of  that  court,  and  the 
action  is  commenced  within  six  months  next  after  the  act,  neglect,  or 
default  complained  of,  or,  in  case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing  thereof. 
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(2).  In  any  sucb  action,  suit,  or  proceeding,  tender  of  amends  before  tbe  same 
was  commenced  may  be  pleaded  in  lieu  of  or  in  addition  to  any  otber  plea.  If  the 
action,  suit,  05  proceeding  was  commenced  afrer  such  tender,  or  is  proceeded  with 
after  payment  into  court  of  any  money  in  satisfaction  of  tbe  plaintiffs  claim,  and 
tbe  plaintiff  does  not  recover  more  than  the  sum  tendered  or  paid,  he  shall  not 
recover  any  costs  incurred  after  snch  tender  or  payment,  and  th^  defendant  shall 
be  entitled  to  costs  to  be  taxed  as  between  solicitor  and  clieut,  as  frorti  the  time  of 
such  tender  or  payment ;  but  this  provision  shall  uot  affect  costs  on  any  injunction 
in  the  action,  suit,  or  proceeding. 

(3).     So  fur  as  regards  any  action,  ^uit,  prosecution,  or  proceeding   instituted 

after  the  passing  of  this  Act,  the  provisions  of  this  section  shall  supersede  any  pro- 

6  &  7  Vict    c  94  vision  for  a  like  purpose  which  is  contained  in  any  Order 

28  k  29  Vict.,  c.  116.  in  Council  under  the  Foreign  Jurisdiction  Acts,  18-43    to 

t  90  Vict.,  c.  87.  1875,  and  is  iu   force   at   the   passing  of  this   Act,   and 

38  k  39  Vict.,  80.  8ucn  provision  shall  cease  to  have  any  effect. 
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ACT  No.  XVIII  of  1878. 
An  Act  to  amend  the  Code  of  Civil  Procedure,  Section  4. 

(Passed  on  tlie  31st  December  1878.) 

"Whereas  it  is  expedient  to  ameud  the  Code  of  Civil  Procedure,  Section   four; 

It  is  hereby  enacted  as  follows  : — 

1.  In  the  said  Section  for  the  words  "local  law"  in  each  of  the  places  where 
they  occur,  the  words  "  any  law  heretofore  or  hereafter  passed  uuder  the  Indian 
Councils  Act,  1861,  by  a  Governor,  or  a  Lieutenant-Governor,  in  Council  "  shall  be 
substituted  ;  and  for  the  words  "  landlord  and  tenant,"  the  words  "  landholders 
and  the^l:  tenants  or  agents  "  shall  be  substituted. 
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